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San  Francisco 

Law  Library 

436  CITY  HALL 


EXTRACT  FROM  RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
oi  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and_  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librnrien 
shall  require  for  books  of  special  character,  including  books  con* 
stantly  in  use,  or  of  unusual  value.  The  Librarian  may,  in  bis  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  and  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shal]  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  aiiy  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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International  Longshoremen's  &  Warehousejuen 's 
Union,  a  voluntary  unincorporated  association  and 
labor  union,  et  al.,  Appellees. 
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International  Longshoremen's  &  Warehousemen's 
Union,  a  voluntary  unincorporated  association  and 
labor  union,  et  al.,  Appellees. 

E.  R.  Bevins,  individually  and  as  County  Attorney 

for  the  County  of  Maui,  and  Wendell  V.  Crockett, 

individually  and  as  Deputy  to  the  County  Attoiney 

for  the  County  of  JMaui,  Appellants, 

vs. 

International  Longshoremen  's  &  Warehousemen  's 
Union,  a  voluntary  unincorporated  association  and 
labor  union,  et  al.,  Appellees. 


No.  12,300 


No.  12,301 


Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Hawaii. 


BRIEF  OF  AMICUS  CURIAE. 


INTEREST  OF  THE  BAR  ASSOCIATION  OF  HAW  AH. 

This  brief  of  Tlie  Bar  Association  of  Hawaii  lias 
been  made  available  to  all  members  of  the  Association 
for  perusal.  By  vote  of  tlie  Association  at  a  special 
meeting  thereof,  it  has  been  filed  herein. 

The  decision  filed  by  the  United  States  District 
Court  for  the  District  of  Hawaii^  raises  certain  ques- 
tions regarding  the  relationship  between  the  courts  of 
the  Territoy  of  Hawaii  and  the  courts  of  the  United 
States.  Specifically,  the  decision  holds  that  the  United 
States  District  Coui't  for  the  District  of  Hawaii  may 
intervene  in  pending  criminal  proceedings  ])efore  the 
territonal  courts  and  stay  said  proceedings  whenever 
the  court  finds  circumstances  exist  indicating  that  the 
prosecutions  are  not  being  carried  on  in  good  faith,  or 
where  the  enforcement  of  territorial  statutes  will  re- 
sult in  the  limitation  of  the  exercise  of  certain  rights 
provided  for  by  federal  law  and  where  irreparable 
damage  will  result  from  the  enforcement  of  said  ter- 
ritorial statutes. 

The  District  Court  herein  also  holds  that  in  the  stay 
of  such  territorial  court  proceedings,  it  may  X)ass  upon 


'The  trial  court  functioned  as  a  statutory  three-judge  court 
under  28  U.S.C.  Sec.  2281  and  found  itself  properly  constituted  as 
such  (R.  412-432).  It  also,  in  the  alternative,  found  itself  to  be  a 
properly  constituted  United  States  District  Court  for  the  District 
of  Hawaii  sitting  en  banc  (R.  432-438).  The  subsequent  decision  of 
tlic  United  States  Supreine  Court  in  Stainback  v.  Mo  Hock  Ke  Lok 
Po,  336  U.S.  368,  that  the  Territoiy  of  Hawaii  is  not  a  "state" 
within  the  meaning  of  28  U.S.C.  Sec.  380  (revised  without  any 
change  of  importance  in  this  matter  to  28  U.S.C.  Sees.  2281,  2284). 
Tlie  SuT)rerae  Court  of  the  United  States  adopted  the  view  of  The 
Bar  Association  of  Hawaii  advanced  in  its  amicus  brief  filed  at  the 
request  of  the  three-judge  District  Court.  The  effect  of  this  deci- 
sion is  to  eliminate  the  first  ground  of  jurisdiction  relied  upon. 


the  constitutionality  of  the  territorial  statutes  irre- 
spective as  to  whether  a  determination  thereon  has 
'been  made  iby  the  territorial  courts.  The  District 
Court  also  holds  it  may  review  the  decisions  of  in- 
ferior and  superior  territorial  courts,  and  may  make 
determinations  as  to  the  constitutionality  of  jury 
selections. 

Since  these  determinations  seriously  affect  the  juris- 
diction of  the  courts  of  the  Territory  of  Hawaii  as 
components  in  an  independent  judicial  system,  The 
Bar  Association  of  Hawaii  desires  to  direct  its  brief 
to  the  question  of  the  relative  jurisdictions  of  the  ter- 
ritorial and  federal  courts,  the  relationship  between 
them  and  the  dependence  upon,  or  independence  of, 
one  judicial  system  to  the  other. 

In  addition,  to  the  extent  that  the  opinion  filed  by 
the  District  Court,  either  directly  or  by  innuendo, 
reflects  upon  the  character  or  integrity  of  any  judges 
of  the  courts  of  the  Territory  of  Hawaii,  The  Bar 
Asociation  of  Hawaii,  comprised  of  attorneys  who  are 
officers  of  that  Court,  has  an  interest  and  responsi- 
bility^ in  defending  the  character  of  the  incumbents 
so  reflected  upon,  and  in  secuiing  a  correction  of  the 
record  in  that  respect. 

No  consideration  will  be  given  herein  to  the  consti- 
tutionality of  any  territorial  statute  or  of  any  method 
of  selection  of  jurors  in  the  Territory  of  Hawaii,  but 


2".  .  .  .Judges,  not  being  wholly  free  to  defend  themselves,  are 
peculiarly  entitled  to  receive  the  support  of  the  Bar  against  unjust 
criticism  and  clamoi-  .  .  .'"  Canons  of  Professional  Ethics,  The 
American  Bar  Association,  Canon  1. 


the  brief  is  to  be  confined  to  the  jurisdictional  issues 
raised  and  the  factual  findings  upon  which  the  court 
below  justifies  its  intei'N^ention  to  stay  territorial  court 
proceedings. 


SUMMARY  OF  ARGUMENT. 

A  United  States  District  Court  may  not  enjoin 
criminal  proceedings  pending  in  state  courts  because 
of  congressional  prohibitions  against  such  interven- 
tion. This  is  so,  irrespective  of  the  circumstances  sur- 
rounding the  state  court  criminal  proceedings,  the 
methods  or  motives  of  state  prosecuting  officers,  or 
any  other  factors. 

While  the  legislative  prohibitions  against  federal 
intervention  in  pending  proceedings  in  state  courts 
may  not  extend  in  Jiaec  verba  to  territorial  courts,  the 
relationship  between  the  federal  courts  and  the  courts 
of  the  Territory  of  Hawaii  is  such  as  to  require  that 
the  courts  of  the  Territory  be  permitted  to  adjudicate 
pending  cases  free  from  federal  court  interference. 
All  the  basic  reasons  for  state  freedom  from  federal 
court  intervention  aj)ply  with  equal  or  greater  effect 
to  the  relations  between  the  courts  of  the  Territory  of 
Hawaii  and  the  federal  courts.  The  necessity  for  a 
judicial  system  in  the  Territory  of  Hawaii  free  from 
federal  court  interference  has  been  judicially  recog- 
nized. 

Federal  courts  have  intervened  to  stay  threatened 
criminal  proceedings  for  the  enforcement  of  state 
laws  only  where  exceptional  circiunstances  have  been 


found,  which  cii'cimistances  have  legally  justified  such 
intervention.  Similarly,  exceptional  circumstances 
must  he  found  to  justify  intervention  by  the  United 
States  District  Court  for  the  District  of  Hav^aii  to 
stay  the  threatened  enforcement  of  territorial  statutes. 
The  record  and  evidence  in  the  instant  case  fail  to 
show  the  exceptional  circumstances  which  justify  in- 
tervention by  the  district  court  in  staying  the  threat- 
ened enforcement  of  territorial  criminal  statutes.  The 
findings  made  by  the  trial  court  to  support  its  exer- 
cise of  jurisdiction  in  this  regard  are  unsupported  by 
the  evidence  in  the  record. 

With  no  basis  for  intervention,  the  district  court 
acted  with  impropriety  in  enjoining  the  enforcement 
of  territorial  statutes  staying  prosecutions  pending  in 
the  territorial  courts,  reviewing  the  decisions  of  the 
inferior  territorial  coui-ts  on  the  constitutionality  of 
the  method  of  the  selection  of  the  grand  jurors,  and 
of  the  Supreme  Court  of  the  Territory  of  Hawaii  on 
the  constitutionality  of  a  territorial  criminal  statute. 
Because  of  such  impropriety  and  lack  of  inherent 
jurisdiction  in  the  district  court,  the  judgment  of  that 
court  should  be  reversed. 


I. 

THE  ISSUANCE  OF  A  STAY  BY  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE  DISTRICT  OF  HAWAII  AGAINST 
THE  PROSECUTION  OF  PENDING  CRIMINAL  PROCEEDINGS 
IN  THE  COURTS  OF  THE  TERRITORY  OF  HAWAII  WAS 
UNDER  THE  CIRCUMSTANCES  OF  THIS  CASE  IMPROPER; 
BECAUSE  OF  SUCH  IMPROPRIETY  THE  INJUNCTION  MUST 
BE  DISSOLVED  AND  THE  DECREE  REVERSED. 

Sections  2281  to  2284,  inclusive,  of  Title  28  IJ.S.C, 
provide  that  injunctions  may  be  issued  ])y  three- judge 
district  courts  of  the  United  States  against  tlio  en- 
forcement of  state  statutes  under  certain  circum- 
stances. This  extraordinary  jui'isdiction  is,  as  shall 
be  shown,  to  be  narrowly  confined. 

As  a  result  of  the  case  of  Stainback  v.  Mo  Hock  Ke 
Lok  Po,  336  U.S.  368,  the  jurisdiction  of  the  courts  of 
the  United  States  to  enjoin  the  enforcement  of  al- 
legedly unconstitutional  statutes  of  the  Territory  of 
Hawaii  does  not  rest  upon  the  express  statu tor}^  pro- 
visions for  the  three- judge  district  courts,  but  if  juris- 
diction does  exist  in  a  district  court  of  the  United 
States  to  enjoin  the  enforcement  of  territorial  statutes, 
it  is  b}^  virtue  of  inherent  equity  powers  of  the  United 
States  district  couit. 

While  the  decisions  of  the  Supreme  Court  of  the 
United  States  involving  the  impropriety  of  injunc- 
tions by  federal  courts  against  the  enforcement  of  un- 
constitutional legislation,  other  than  federal  legisla- 
tion, have  involved  state  statutes  or  constitutions 
rather  than  territorial  laws,  the  principles  laid  down 
in  such  cases,  although  not  controlling,  should  furnish 
this  Couit  a  persuasive  guide  for  the  determination  of 
the  propriety  of  the  action  of  the  court  below. 


A.     Inherent  powers  of  federal  equity  courts  to  enjoin  criminal 
proceeding's. 

A  line  of  supreme  court  cases  dealing  with  the  prob- 
lem of  the  inherent  powers  of  federal  coui'ts  sitting 
in  equity  to  enjoin  criminal  proceedings  has  led  to 
certain  well-defined  principles  which  may  be  stated  as 
follows : 

1.  All  equity  court  will  not  ordinarily  enjoin  the 
enforcement  of  a  criminal  statute,  the  person  pro- 
ceeded against  having  an  adequate  legal  remedy  in  the 
criminal  proceeding. 

2.  An  allegation  of  unconstitutionality  of  a  crim- 
inal statute,  the  enforcement  of  which  is  sought  to  be 
enjoined,  does  not  furnish  a  proper  basis  for  an  equity 
court  exercising  its  powers.  If  the  statute  is  unconsti- 
tutional, that  fact  may  be  urged  as  a  defense  in  the 
criminal  proceeding. 

3.  Where  a  statute  sought  to  be  enjoined  in  the 
federal  coui'ts  is  other  than  a  federal  statute,  the 
proper  forum  for  the  determination  of  its  constitu- 
tionality is  a  court  of  the  jurisdiction  whose  statute  it 
is.  A  federal  court  is  not  a  proper  forum  for  the 
determination  of  the  constitutionality  of  a  non-federal 
statute. 

4.  An  injunction  may  be  had  in  a  federal  court 
against  the  enforcement  of  an  unconstitutional  state 
statute  only  where  the  circumstances  are  exceptional 
and  there  is  a  threat  of  irreparable,  great  and  imme- 
diate injury  as  a  result  of  the  enforcement  of  the 
statute. 

A.  F.  of  L.  V.  W'atson,  327  U.S.  582; 
Douglas  v.  Jeannette,  319  U.S.  157; 
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Williams  v.  Miller,  317  U.S.  599; 

Watson  V.  Buck,  313  U.S.  387; 

Beal  V.  Missouri  P.  R.  Corp.,  312  U.S.  45 ; 

Spielmafi  Motor  Soles  Co.  v.  Dodge,  295  U.S.  89. 

The  fourth  ])]'inciplc  stated  n])ove  is  a  development 
of  the  rule  that  "  'equitable  jurisdiction  exists  to 
restrain  criminal  prosecutions  under  unconstitutional 
enactments,  when  the  prevention  of  such  prosecutions 
is  essential  to  the  safeguarding  of  rights  of  prop- 
erty' "  enunciated  in  Tyson  d^!  Bro.  v.  Banton,  273 
U.S.  418,  428.  Cline  v.  Frink  Bairij  Co.,  274  U.S.  445, 
452. 

Following  the  Gline  case,  the  presently  worded  prin- 
ciple has  been  set  forth  in  six  supreme  court  decisions 
wherein  a  stay  of  the  enforcement  of  a  state  statute 
was  sought.  In  all,  injunctive  relief  w^as  denied.  A.  F. 
of  L.  V.  Watson,  327  U.S.  582;  Douglas  v.  Jeannette, 
319  U.S.  157;  Williams  v.  Miller,  317  U.S.  599;  Wat- 
son V.  Buck,  313  U.S.  387 ;  Beal  v.  Missouri  P.R.  Corp., 
312  U.S.  45;  Spielman  Motor  Sales  Co.  v.  Dodge,  295 
U.S.  89. 

In  the  most  recent  case,  A.  F.  of  L.  v.  Watson,  it 
was  fomid  that  the  test  for  the  exercise  of  equitable 
powers  of  the  federal  court  to  enjoin  the  enforcement 
of  a  state  enactment  had  been  met,  but  the  district 
court  was  ordered  to  refrain  from  exercising  these 
powers  pending  an  interpretation  of  the  questioned 
amendment  to  the  state  constitution  by  the  state  su- 
preme court.  A  dissenting  opinion  found  a  want  of 
jurisdiction  in  equity  and  a  failure  to  meet  the  enunci- 
ated test. 


In  the  other  cases,  relief  was  denied  for  lack  of  a 
proper  factual  showing  necessary  for  the  exercise  of 
equitable  powers  of  stay.  There  were  no  exceptional 
circumstances  found  in  those  cases  wherein  the  en- 
forcement of  a  state  enactment  threatened  great,  im- 
mediate and  irreparable  injury. 

It  is  clear  that  the  equitable  test  is  strictly  inter- 
preted and  rigidly  required.  Exceptional  facts  must 
be  found  to  justify  federal  intervention. 

B.  Statutory  federal  jurisdiction  as  basis  for  the  exercise  of 
equity  powers  to  stay  enforcement  of  unconstitutional  state 
enactment. 

The  fact  that  federal  jurisdiction  over  the  cause  is 
had  under  statutory  provisions  does  not  affect  the 
doctrine  that  prior  to  a  federal  court  exercising  equi- 
table powers  of  intervention  to  stay  enforcement  of  a 
state  statute,  proof  must  be  had  that  the  circumstances 
are  exceptional  and  that  a  failure  by  the  United  States 
court  to  intervene  will  clearly  and  imminently  be  fol- 
lowed by  irreparable  injury. 

In  A.  F.  of  L.  V.  Watsou,  supra,  the  jurisdiction  of 
the  federal  court  was  found  in  Section  47(8)  of  Title 
28  U.S.C.  (proceedings  arising  under  a  law  regarding 
commerce).  In  addition,  a  further  finding  was  made 
that  the  facts  were  such  as  to  warrant  intervention  to 
stay  the  enforcement  of  the  state  constitutional  provi- 
sion, but  that  federal  action  should  be  deferred  until 
the  challenged  provision  was  first  construed  by  the 
state  coui-ts.  Jurisdiction  under  41(8)  did  not  suffice 
per  se  to  permit  intervention. 
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T]i  Douglas  v.  Jmiinettc,  supra,  federal  jurisdiction 
was  based  upon  Section  41(14)  of  Title  28  (suits  to  re- 
dress deprivation  of  civil  rights,  the  right  which  was 
threatened  l).y  state  law  arisini:'  under  Title  8  U.S.C., 
Sec.  43,  a  civil  rights  act).  Despite  the  jurisdictional 
basis,  relief  was  denied. 

In  Watson  v.  Buck,  supra,  federal  jurisdiction  rested 
on  Section  41(1)  of  Title  28  (a  claim  arising  under 
federal  law,  Gihhs  v.  Buck,  307  U.S.  66).  Injunctive 
relief  was  denied  due  to  a  failure  of  a  '^  .  .  claim 
showing  that  an  injunction  was  necessary  in  order  to 
afford  ade(iuate  protection  of  constitutional  rights  .  .  . 
Such  'exceptional  circumstances'  and  'great  and  im- 
mediate' danger  of  irreparable  loss  were  not  here 
shown."  313  U.S.  387,  401. 

In  Beal  v.  Missouri  P.  R.  Corp.,  supra,  jurisdiction 
was  grounded  on  diversity  of  citizenship  (Tit.  28  U.S. 
41(1)).  No  injunction  was  had  because  of  the  failure 
of  proof  of  irreparable  injury  flowing  from  the  threat- 
ened prosecution. 

It  is  clear  that  whether  the  jurisdiction  of  the  fed- 
eral court  over  the  cause  is  based  upon  the  civil  rights 
acts,  diversity  of  citizenship  ])r()^isi()ns,  or  any  other 
statutory  basis,  relief  staying  the  enforcement  of  state 
statutes  will  be  granted  only  where  the  equitable  test 
set  out  for  this  type  of  case  has  been  met. 

Hague  v.  CJ.O.,  307  U.S.  496,  is  not  to  the  contrary. 
There  an  injunction  was  sought  against  the  enforce- 
ment of  municipal  ordinances  prohibiting  public  as- 
semblies without  permits.  The  director  of  public  safety 
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had  discretion  to  refuse  a  permit  to  prevent  disorderly 
assemblies.  The  course  of  conduct  complained  of  con- 
sisted in  an  alleged  conspiracy  to  keep  labor  unions 
out  of  the  city.  Persons  distributing  printed  matter 
on  the  streets  were  arrested  and  forcibly  removed 
beyond  the  city  limits.  Unlawful  searches,  arrests  and 
prosecutions  were  had.  Peraiits  to  hold  public  meet- 
ings were  regularly  denied.  Jurisdiction  of  the  cause 
was  found  in  Tit.  28  U.S.C.  Section  41(14)  (denial  of 
constitutional  rights).  No  discussion  is  had  in  the  case 
as  to  the  propriety  of  the  exercise  of  injunctive  powers 
by  the  fedei'nl  courts,  although  the  facts  do  not  permit 
of  denial  that  unless  such  relief  was  granted  great  and 
immediate  danger  of  irreparable  loss  would  have  oc- 
curred.'' The  circumstances  were  certainly  exceptional. 

The  Hague  case  is  not  one  involving  the  use  of  fed- 
eral injunctive  powers  to  stay  the  regular  enforce- 
ment through  legal  channels  of  allegedly  unconstitu- 
tional state  enactments.  It  is  rather  a  case  involving 
an  injunction  against  the  irregular  and  extrajudicial 
enforcement  of  unconstitutional  ordinances  through 
strong-arm  methods. 

Other  Supreme  Court  decisions  requiring  a  showing 
of  irreparable  injury  immediately  consequent  upon  the 
enforcement  of  allegedly  unconstitutional  state  enact- 
ments as  a  prerequisite  for  injunctive  relief  in  the 


3The  situation  has  been  described  "The  bill  of  complaint  in  the 
Hague  case,  whereby  the  jurisdiction  was  to  be  adjudged,  fairly 
bristled  with  allegations  of  fact  showing  an  arbitrary,  discrimina- 
tory and  even  violent  deprivation  of  complainants'  freedom  of 
speech,  press  and  assembly,  all  done  by  municipal  officers  of  Jei-sey 
City  under  color  of  enforcing  a  city  ordinance."  Dissenting  opin- 
ion, Douglas  v.  Jeannette,  130  F.  (2d)  652,  661. 
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federal  courts,  irrespective  as  to  what  the  basis  of 
federal  jurisdiction  may  be,  include : 

Spiehnan  Motor  Sales  Co.  v.  Dodge,  295  U.S. 
89; 

Gline  v.  Frink  Dairy  Co.,  274  U.S.  445; 

Tyson  &  Bro.  v.  Banton,  27.3  U.S.  418; 

Packard  v.  Banton,  264  U.S.  140. 

C.     Restriction  on  federal  courts  exercising-  equity  power  to  stay 
pending  proceeding's  in  state  courts. 

Statutory  limitations  on  the  powers  of  federal  courts 
to  enjoin  pending  proceedings  in  state  courts  is  of 
long  standing.  It  first  found  expression  in  the  Act  of 
March  2,  1793,  which  supplemented  the  original  ju- 
diciary act.  It  is  there  provided : 

''.  .  .  that  writs  of  ne  exeat  and  of  injunction 
may  be  granted  hy  any  judge  of  the  supreme  court 
in  cases  where  they  may  be  granted  by  the  su- 
preme court  or  circuit  court;  but  no  writ  of  ne 
exeat  shall  be  granted  unless  a  suit  in  equity 
shall  be  commenced, .  .  .  nor  shall  a  writ  of  injunc- 
tion be  granted  to  stay  proceedings  in  any  court 
of  a  state;  .  .  .'' 

(Act  of  March  2,  1793,  Ch.  22,  Sec.  5,  1  Stat. 
334.) 

The  revision  of  1878  continued  the  restriction  with 
an  exception  provided  for  bankruptcy  cases.  In  this 
form  the  enactment  was  retained  through  subsequent 
revision  until  1.948.^  Other  statutory  exceptions  to  the 


^"The  writ  of  injunction  shall  not  be  granted  by  any  court  of 
tlie  United  States  to  stay  proceedings  in  any  court  of  a  state, 
except  in  eases  where  such  injunction  may  be  authorized  by  any 
law  relating  to  proceedings  in  bankruptcy"  (Sec.  720,  Rev.  Stat. 
2  ed.).  In  1911  this  provision  became  Sec.  265  of  the  Judicial 
Code  and  later  Sec.  379  of  Tit.  28  of  the  U.  S.  Code. 


13 


blanket  I'estrictio]]  against  the  fedei'al  coui*ts  interfer- 
ing with  state  court  proceedings  by  stays  have  been 
created.  One  such  exception  antedated  the  original  act, 
the  balance  being  subsequent  thereto. 

The  original  judiciary  act  of  1789  provided  for  re- 
moval of  cases  from  state  to  federal  courts  with  the 
responsibility  in  the  state  court  from  which  a  case  was 
removed  to  proceed  no  further  in  the  cause.^  It  has 
been  consistently  held  that  federal  courts  may,  by  vir- 
tue of  this  provision,  enjoin  state  courts  from  con- 
tinuing with  proceedings  after  removal.  French  v. 
Hay,  22  Wall.  250;  Bondnrant  v.  Watson,  103  U.S. 
281 ;  Kem  v.  Huidekoper,  103  U.S.  494.  An  injunction 
could  not  be  had,  however,  by  the  federal  courts, 
against  the  continuance  of  state  court  proceedings, 
where  removal  was  had  to  the  federal  courts  primarily 
for  the  purpose  of  securing  the  injunction.  Dial  v. 
Reynolds,  96  U.S.  340;  Lawrence  v.  Morgan's  Louisi- 
ana S  T.  R.  <jc  S.S.  Co.,  121  U.S.  634. 

Additional  statutory  exceptions  permitting  the  fed- 
eral courts  to  issue  stays  against  the  continuance  of 
state  court  proceedings  exist  by  virtue  of  the  Act  of 
March  3,  1851,  limiting  shipowners'  liabilities  (9  Stat. 
635,  46  U.S.C.  Section  41(26)  now  contained  in  Tit.  38 
U.S.C.  Section  2361).  Dmjas  v.  American  Surety  Co., 
300  U.S.  414;  The  F razier-Lemke  Act  (Tit.  11  U.S.C. 
Sec.  203(0));  Ka.lh  v.  Feaerstein,  308  U.S.  433;  and 
the  Emergency  Price  Control  Act,  56  Stat.  23,  50 
U.S.C.  App.  Su])p.  II,  Section  .901;  Bowles  v.  Willing- 
ham,  321  U.S.  503. 


5Sec.  12  of  the  Act  of  March  2,  1793,  1  Stat,  at  L.  73,  79. 
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Apai-t  from  statutory  exceptions  during  the  sixty- 
three  year  period  from  the  revision  of  1878  until  the 
decision  in  Toucey  v.  New  York  L.  Ins.  Co.,  314  U.S. 
118,  the  Supreme  Court  has  passed  upon  the  statutory 
restriction  of  tlie  Judicial  Code,  Section  265,  in  some 
sixty-two  cases,  in  the  course  of  which  certain  appar- 
ent judicial  exceptions  were  engrafted  on  that  section. 

In  res  cases,  a  federal  court  first  acquiring  jurisdic- 
tion of  the  res  was  permitted  to  protect  its  jurisdiction 
by  restraining  state  court  proceedings  seeking  to  inter- 
fere therewith  despite  the  prohibitions  of  Sec.  265. 
Julian  v.  Central  Trust  Co.,  193  U.S.  93;  Mandeville 
V.  Canterburif,  318  U.S.  47. 

This  apparent  exception  is  based  upon  one  of  two 
theories.  Essanay  Film  Mfg.  Co.  v.  Kane,  258  U.S. 
358,  places  it  on  the  gi'ound  that  the  exception  actually 
constitutes  a  compliance  with  the  Code  restriction,  that 
is,  it  prevents  friction  betw^een  the  federal  and  state 
court  systems  by  eliminating  simultaneous  litigation 
by  courts  of  both  systems  over  the  same  subject  mat- 
ter. 

''.  .  .  In  exceptional  instances  the  letter  (of  the 
Judicial  Code,  Sec.  265)  has  been  departed  from 
while  the  spirit  of  the  prohibition  has  been  ob- 
served; for  example,  in  cases  holding  that,  in 
order  to  maintain  the  jurisdiction  of  a  Federal 
court,  properly  invoked,  and  render  its  judgments 
and  decrees  effectual,  proceedings  in  a  state  court 
which  would  defeat  or  impair  such  jurisdiction 
may  be  enjoined.  .  .  .  The  effect  of  this,  as  will 
be  observed,  is  but  to  enforce  the  same  freedom 
from  interference,  on  the  one  hand,  that  is  the 
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prime  object  of  Sec.  265  to  require,  on  the  other. 
258  U.S.  358,  361"  (parentheses  added). 

A  second  basis  of  justification  of  this  apparent  ex- 
ception rests  upon  Section  262  of  the  .Judicial  Code 
(28  U.S.C.  377)  giving  the  federal  courts  power  to 
issue  all  writs  necessary  for  the  exercise  of  their  juris- 
diction. In  Kline  v.  Burke  Corisfr.  Co.,  260  U.S.  226, 
it  was  claimed  that  the  use  of  injunction  in  these  cases 
merely  protected  the  jurisdiction  of  the  federal  courts. 

A  second  apparent  exception  was  had  where  a  fed- 
eral injunction  was  invoked  to  stay  the  enforcement  of 
fraudulent  state  court  judgments.  Simon  v.  Southern 
R.  Co.,  236  U.S.  115. 

A  question  exists  whether  this  rests  on  the  theory 
that  invalid  state  court  proceedings  are  not  statutory 
state  court  proceedings  within  the  meaning  of  Section 
265  of  the  Judicial  Code,  or  whether  this  is  a  judicially 
legislated  exception  to  that  section.  Hill  v.  Martin, 
296  U.S.  393. 

A  third  apparent  exception,  developed  by  the  courts 
in  relitigation  cases  (Prout  v.  Starr,  188  U.S.  537; 
Julian  V.  Central  Trust  Co.,  193  U.S.  93),  was  re- 
pudiated by  a  majority  of  the  court  in  Toucey  v.  New 
York  L.  Ins.  Co.,  314  U.S.  118,  and  Southern  Railway 
Co.  V.  Painter,  314  U.S.  155,  although  subsequently 
restored  as  a  legislative  exception  by  the  1948  revision 
of  the  Judicial  Code,  28  U.S.C.  2283. 

The  process  of  judicially  engrafting  exceptions  to 
the  prohibition  of  the  Judicial  Code,  Section  265,  was 
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brusquely  checked  by  the  Supreme  Court  in  Toiicey  v. 
New  York  L.  Ins.  Co.,  supra.  The  question  for  con- 
sideration was  whether  a  federal  court  could  stay  pro- 
ceedings in  a  state  court,  the  claim  pressed  therein 
ha\ing  previously  been  decided  adversely  to  the  claim- 
ant in  the  federal  court. 

Mr.  Justice  Frankfurter,  writing  the  opinion  for  the 
court,  points  out  that  a  judicial  exception  was  en- 
grafted to  the  Act  of  T79o  in  res  cases,  which  exception 
was  not  only  com])atible  with  the  principles  and  phi- 
losophy^ of  the  statutory  restriction,  but  was  firmly 
established  and  recognized  by  Congress  when  the 
Judicial  Codes  were  re^dsed.  In  relitigation  cases,  on 
the  other  hand,  no  such  exception  had  been  firmly 
established  or  recognized  by  Congress  and  should  not 
be  judicially  recognized,  such  exception  being  violative 
of  the  Judicial  Code,  Section  265. 

The  tone  and  temper  of  the  opinion  is  critical  of 
attempts  by  federal  courts  to  judicially  legislate  excep- 
tions to  the  statutory  restrictions. 

"We  find,  therefore,  that  apart  from  congres- 
sional authoT'izatioii,  only  one  'exception'  has  been 
embodied  in  Sec.  265  by  judicial  construction,  to 
wit,  the  res  cases.  The  fact  that  one  exception  has 
found  its  way  into  Sec.  265  is  no  justification  for 
making  another."    (314  U.S.  118,  139.) 

The  opinion  concludes : 

'^  .  .  We  must  be  scrupulous  in  our  regard  for 
the  limits  within  which  Congress  has  confined  the 
authority  of  the  courts  of  its  own  creation."  (314 
U.S.  118,  141.) 
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Since  the  Toucey  case,  supra,  Congress  has  created 
additional   exceptions   by   virtue   of   the    Emergency 
Price  Control  Act,  56  Stat.  23,  and  by  the  1948  revi- 
sion of  the  Judicial  Code  (Act  of  June  25,  1948,  c  646 
62  Stat.  869). 

By  revision  in   1948,  Section  2283,  28  U.S.C.  now 
provides : 

I' A  court  of  the  United  States  may  not  grant  an 
injunction  to  stay  proceedings  in  a  State  Court 
except  as  expressly  authorized  by  Act  of  Congress, 
or  where  necessary  in  aid  of  its  jurisdiction  or  to 
protect  or  effectuate  its  judgments.'' 

While  the  statutory  revision  does  create  an  excep- 
tion in  relitigation  cases  denied  as  a  matter  of  judicial 
interpretation  of  Section  265,  Judicial  Code,  in  the 
Toucey  case,  supra,  and  while  it  may  restore  ''the  basic 
law  as  generally  understood  and  interpreted  prior  to 
the  Toucey  decision"  (Revisers'  Notes  to  28  U.S.C.  p. 
1910,  Section  2283;  First  Nat.  Bank  d  Trust  Co.  of 
Racine  v.  Village  of  Skokie,  C.  A.  7,  173  F.  (2d)  1), 
Congress  has  the  power  to  restrict  the  exercise  of 
jurisdiction  by  the  lower  federal  courts  as  was  stated 
in  Lockerty  v.  Phillips,  319  U.S.  182,  187: 

"The  Congressional  power  to  ordain  and  estab- 
hsh  inferior  courts  includes  the  power  'of  invest- 
ing them  with  jurisdiction  either  limited,  concur- 
rent, or  exclusive,  and  of  withholding  jurisdiction 
from  them  in  the  exact  degrees  and  character 
which  to  Congress  may  seem  proper  for  the  public 
good.'  Cary  v.  Curtis,  3  How.  (U.S.)  236,  245  11 
L.Ed.  576,  581,  ..."  y        ,        ,  i± 
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The  principle  of  the  Toucey  case,  supra,  that  the 
courts  of  the  United  States  may  not  cai've  judicial 
exceptions  out  of  restrictions  congressionally  imposed 
is  still  sound  law  controlling  upon  this  court  as  well  as 
upon  the  trial  court  and  on  other  federal  courts.  A 
federal  court  may  not  stay  state  court  proceedings 
where  not  authoiizcd  so  to  do  hy  (^ongress  either  hy 
28  U.S.C.  Section  2283  or  by  other  specific  federal 
legislation. 

D.  Legislative  restriction  on  federal  courts  staying-  state  court 
proceeding's  as  a  limitation  upon  jurisdiction  or  equity 
powers. 

Prior  to  Smith  v.  Apple,  264  U.S.  274,  it  was  im- 
plicit in  the  suj)reme  coui't  decisions  that  the  restric- 
tive provision  of  Judicial  Code  Section  265  constituted 
a  limitation  on  the  jurisdiction  of  the  federal  courts. 
In  Diggs  S  Keith  v.  Wolcott,  4  Cranch  179,  it  was 
expressly  so  held,  and  this  holding  was  repeated  in 
unmistakable  language  in  Ex  parte  Sawi/er,  124  U.S. 
200,  Harkrader  v.  Wadley,  172  U.S.  148,  and  Ex  parte 
Young,  209  U.S.  123. 

-The  question  of  Smith  v.  Apple,  264  U.S.  274,  was 
whether  an  appeal  from  the  refusal  of  a  federal  dis- 
trict court  to  enjoin  a  proceeding  in  a  state  court 
under  Judicial  Code  Section  265  oonstituted  an  issue  as 
to  ''the  jurisdiction  of  the  court",  under  the  appeal 
statutes.  The  Supreme  Court  found  it  had  no  juris- 
diction of  the  appeal,  stating  with  respect  to  Section 
265  (264  U.S.  274,  278-280)  : 

''.    .   .   It   is   not   a   jurisdictional   statute.    It 
neither    confers    jurisdiction    upon    the    district 
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courts  nor  takes  away  the  jurisdiction  otherwise 
specifically  conferred  upon  them  by  the  Federal 
statutes.  It  merely  limits  their  general  equity 
powers  in  respect  to  the  granting  of  a  particular 
form  of  equitable  relief,  that  is,  it  prevents  them 
from  granting  relief  by  way  of  injunction  in  the 
cases  included  within  its  inhibitions.  In  short,  it 
goes  merely  to  the  question  of  equity  in  the  par- 
ticular bill.  .  .  .  This  section,  as  settled  by  re- 
peated decisions  of  this  court,  does  not  prohibit 
in  all  cases  injunctions  sta3dng  proceedings  in  a 
state  court.  Such  injunctions  may  be  granted, 
consistently  with  its  provisions,  in  several  classes 
of  cases.  .  .  .  Necessarily,  therefore,  in  a  suit  in 
equity  of  which  a  district  court  has  jurisdiction 
under  the  Federal  statutes,  where  the  relief 
sought  is  an  injunction  against  proceedings  in  a 
state  court,  it  is  the  duty  of  the  court  to  deter- 
mine, under  the  allegations  and  proof,  whether  a 
case  is  made  which  entitles  the  plaintiff  to  the 
injunction  sought;  that  is,  whether  the  case  pre- 
sented is  one  in  which  such  relief  is  prohibited 
by  the  statute,  or  one  in  which  it  may  neverthe- 
less be  granted.  .  .  .  Where  the  plaintiff  has  the 
undoubted  right  to  invoke  its  Federal  jurisdic- 
tion, the  court  is  bound  to  take  the  case  and  pro- 
ceed to  judgment.  .  .  .  And  when  the  court  takes 
jurisdiction  and  determines  that,  in  the  light  of 
Sec.  265  of  the  Code,  it  is  either  authorized  or 
prevented  from  granting  the  injunction  prayed, 
its  decision,  whether  the  relief  sought  be  granted 
or  denied,  is  plainly  not  a  decision  upon  a  juris- 
dictional issue,  but  upon  the  question  whethei- 
there  is  or  is  not  equity  in  the  particular  bill, 
that  is,  a  decision  going  to  the  merits  of  the  con- 
troversy. ' ' 
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This  interpretation  that  the  restrictive  provisions 
of  Jiidieial  Code  Section  265  constitute  limitations  on 
general  equity  powers  of  federal  courts  rather  than 
limitations  of  jurisdiction  has  been  repeated  in 
Treinies  v.  Sunshine  Min.  Co.,  308  U.S.  66,  74.  The 
Supreme  Court  has  never  considered  however  that 
this  limitation  is  such  as  can  be  waived  by  a  federal 
court  in  its  discretion  upon  findinsj  a  jurisdictional 
basis  for  the  s^ranting  of  the  relief  sought.  At  all 
times,  the  Supreme  Coui*t  has  held  this  limitation  is 
an  effective  one  barring  relief  calling  for  a  stay  of  a 
state  court  proceeding.  In  other  words,  whether  this 
limitation  is  upon  jurisdiction  or  upon  the  equity 
powers  of  the  couii:,  the  end  ]-esult  is  the  same  and  no 
injunction  can  be  granted  unless  the  case  falls  mthin 
an  exception  to  the  prohibition  of  Section  265.  In  Hill 
V.  Martin,  296  U.S.  393,  403,  Mr.  Justice  Brandeis, 
having  previously  cited  Smith  v.  Apple,  supra,  points 
out: 

**.  .  .  the  prohibition  (of  Sec.  265)  applies  what- 
ever the  nature  of  the  proceeding,  (in  the  state 
court)  unless  the  case  presents  facts  which  bring 
.  it  within  one  of  the  recognized  exceptions  to  Sec- 
tion 265."  (Parentheses  added.) 

In  the  Toiicey  case,  the  Court  quotes  from  Smith 
V.  Apple  (314  U.S.  118,  130  n.  2)  and  thereafter  sanc- 
tions federal  court  intervention  staying  state  court 
proceedings  only  in  those  cases  falling  within  the 
statutory  exceptions  to  Section  265  and  in  the  res 
cases. 
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If  the  injunctive  relief  prayed  for  in  the  federal 
court  calls  for  a  stay  of  a  state  court  proceeding,  and 
the  case  does  not  fall  within  a  statutory  exception,  or 
is  not  a  rcfi  case,  then  8e(*tion  265,  iri'espective  of  any 
equities  raised  by  the  case,  constitutes  an  effective 
restriction  against  the  issuance  of  such  a  stay.  To 
hold  otherwise  would  permit  a  federal  court  to  stay 
state  court  proceedings  whenever  the  equities  pre- 
sented were  strong,  and  thus  exception  upon  exception 
to  the  statutory  prohibition  would  be  created. 

Contrary  to  these  decisions,  the  court  below  pro- 
ceeded on  tlie  theory  that  the  statutory  restriction 
being,  not  upon  the  jurisdiction  of  the  court,  but  upon 
the  exercise  of  equitable  powers,  the  restriction  had 
no  greater  effect  than  the  basic  limitation  against  the 
granting  of  equitable  relief  in  cases  where  an  ade- 
quate remedy  exists  at  law,  the  determination  of  the 
adequacy  of  the  legal  relief  being  for  the  equity  court. 
The  approach  of  the  trial  court  is  that  the  matter  falls 
purely  within  its  discretion  and  the  weight  of  the 
equities  may  overbalance  the  restrictive  provisions  of 
the  section  and  permit  the  court,  in  consequence,  to 
stay  coui-t.  proceedings  in  other  than  the  federal 
courts.  Plaving  jurisdiction  under  the  Civil  Rights 
Acts,  the  court  feels  it  may  exercise  jurisdiction  and 
protect  it  by  staying  the  proceedings  in  the  territorial 
courts,  provided  the  factual  basis  for  equitable  relief 
exists.  The  restrictions  of  Section  265  go  merely  to  the 
question  whether  the  court  should  exercise  its  equity 
powers  (R.  469). 

Reliance  is  placed  by  the  court  on  the  case  of 
Keegan  v.  State  of  New  Jersey,  42  F.  Supp.  922,  924. 
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enforcement  of  the  statute  may  result  in  the  depriva- 
tion of  civil  rights  provided  by  federal  statute  or  the 
Constitution  of  the  United  States  does  not  alter  this 
rule.  That  the  prosecution  involves  exceptional  cir- 
cumstances and  will  result  in  a  great  and  immediate 
danger  of  irreparable  loss  does  not  alter  this  rule.  A 
combination  of  these  factors  does  not  alter  this  rule. 

Except  where  Congress  has  expressly  peiTnitted 
federal  coui*ts  to  enjoin  proceedings  in  state  courts, 
they  may  not  do  so. 

Since,  however,  there  are  no  restrictions  upon  a 
federal  coui-t  staying  enforcement  proceedings  under 
a  state  criminal  statute,  prior  to  the  time  that  the 
enforcement  procedure  has  advanced  to  the  stage  of 
becoming  "jjroceedings  in  a  court  of  a  state",  assum- 
ing, always,  the  proper  federal  jurisdictional  basis 
is  had  and  the  case  presents  the  requisite  "exceptional 
circumstances'',  injunctions  have  been  permitted  to 
be  issued  out  of  United  States  courts  to  stay  the 
enforcement  of  threatened  prosecutions  of  allegedly 
unconstitutional  state  criminal  statutes.  The  distinc- 
tion is  between  "threatened''  criminal  prosecutions, 
which  may  under  proper  circumstances  be  enjoined  by 
federal  courts,  and  "pending"  criminal  prosecutions, 
which  may  be  enjoined,  only  where  specifically  so  pro- 
vided by  federal  statute. 

Parker shitrg  &  O.  River  Transp.  Co.  v.  Parkers- 
hurg,  107  U.S.  691,  is  the  iirst  case  in  which  the 
Supreme  Court  made  this  distinction.  The  Transpor- 
tation Company  filed  a  bill  in  the  federal  courts  in 
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West  Virginia  to  restrain  proceedings  commenced  in 
the  state  courts  by  the  City  of  Parkersburg  for  the 
collection  of  wharfage.  It  was  claimed  by  the  Trans- 
portation Company  that  the  ordinance  under  which 
the  City  was  proceeding  was  unconstitutional.  In  its 
opinion,  the  court  passed  on  Section  720  of  the  Re- 
vised Statutes  (later  Section  265  of  the  Judicial 
Code)  and  states: 

"If  the  720th  section  of  the  Revised  Statutes, 
which  declares  that  'The  writ  of  injunction  shall 
not  be  granted  by  any  court  of  the  United  States 
to  stay  proceedings  in  any  court  of  a  State,'  ap- 
plies to  suits  originally  })rought  in  the  circuit 
coui-ts  by  virtue  of  the  Act  of  March  3,  1875  (18 
Stat,  at  L.,  470),  in  cases  arising  under  the  Con- 
stitution or  laws  of  the  United  States,  it  is  clear 
that  so  much  of  the  bill  in  this  case  as  prays  for 
an  injunction  to  restrain  legal  proceedings  al- 
ready instituted  before  the  recorder  of  Parkers- 
burg  before  it  was  filed,  cannot  be  maintained. 
But  that  portion  of  the  bill  which  seeks  to  have 
the  wharfage  ordinance  declared  void,  and  to  re- 
strain any  further  collections  under  it,  and  any 
further  interference  with  the  right  of  the  com- 
plainant to  the  free  navigation  of  the  Ohio  River, 
is  not  open  to  this  objection,  ..." 

Parkershiirg  &  River  Transp.  Co.  v.  Parkers- 
hurg,  107  U.S.  691,  711. 

In  Ex  parte  Young,  209  U.S.  123,  the  Supreme 
Court  did  not  pass  upon  the  statutory  restriction  as 
such,  but  considered  the  general  problem  of  federal 
courts  enjoining  state  court  proceedings,  and  arrived 
at  the  same  result. 
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**It  is  further  o1)jected  (and  the  objection 
really  forms  part  of  the  contention  that  tlie  state 
cannot  be  sued)  that  a  court  of  equity  has  no 
jurisdiction  to  enjoin  criminal  proceedings  by 
indictment  or  otherwise,  under  the  state  law.  This, 
as  a  general  rule,  is  true  but  there  are  exceptions, 
when  such  indictment  or  proceeding  is  brought  to 
enforce  an  alleged  unconstitutional  statute,  which 
is  the  subject-matter  of  inquiry  in  a  suit  already 
pending  in  a  Federal  court,  the  latter  court,  hav- 
ing first  obtained  jurisdiction  over  the  subject- 
matter,  has  the  right,  in  both  civil  and  criminal 
cases,  to  hold  and  maintain  such  jurisdiction,  to 
the  exclusion  of  all  other  courts,  until  its  duty  is 
fully  performed  .  .  .  But  the  Federal  court  can- 
not, of  course,  interfere  in  a  case  where  the  pro- 
ceedings were  already  pending  in  a  state  court." 

Ex  parte  Young,  209  U.S.  123,  161-162. 

The  leading  case  on  the  subject  is  Clme  v.  Frink 
Dairy  Co.,  274  U.S.  445.  A  prosecution  was  com- 
menced and  others  threatened  for  violations  of  state 
and  anti-trust  law.  An  injunction  against  the  prose- 
cutions was  sought  in  the  federal  courts  on  the  ground 
that  the  statute  was  unconstitutional.  The  three- judge 
district  court  entered  a  permanent  injunction.  A  dis- 
sent was  filed,  in  which  it  was  contended  that  the 
threatened  actions  could  be  restrained,  but  the  pending 
actions  in  the  state  court  could  not  be  enjoined  because 
of  the  restrictive  provisions  of  the  federal  statute,  9 
F.  (2d)  176,  182.  The  Supreme  Court  states  very 
tersely  on  this  point,  274  U.S.  445,  452-453: 

"It  is  objected,  however,  that  the  injunction  can 
not  be  supported  under  the  authorities,  in  so  far 
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as  it  is  directed  a^^ainst  actual  proceedings  pend- 
ing in  criminal  court.  One  of  tlie  district  judges 
below  dissented  from  this  part  of  the  decree.  Of 
course,  the  injunction  is  not  only  against  a  mul- 
tiplicity of  future  suits  and  the  threatened  pro- 
ceedings for  forfeiture,  by  which  the  attorney 
general  proposes  to  end  the  lousinesses  of  all  the 
plaintiffs,  and  the  objection  would  only  lead  to  a 
narrowing  of  the  decree.  .  .  . 

"  '.  .  .  But  the  Federal  Court  can  not,  of  course, 
interfere  in  a  case  where  the  proceedings  were 
aleady  pending  in  a  state  court.  Taylor  v.  Taintor, 
16  Wall.  366,  370,  21  L.  ed.  287,  290;  Harkrader  v. 
Wadley,  172  U.S.  148,  43  L.  ed.  399,  19  Sup.  Ct. 
Rep.  119.' 

"We  therefore  agree  with  the  view  of  the  dis- 
senting judge  that  the  injunction  is  too  broad,  in 
so  far  as  it  restrains  proceedings  actually  pend- 
ing, and  that  it  must  be  accordingly  modified." 

The  rule  of  the  Cline  case  has  been  recognized  and 
followed  by  this  court  in  Babcock  v.  Noh,  99  F.  (2d) 
738,  as  well  as  by  the  Eighth  Circuit  in  Smith  v. 
Dudley,  89  F.  (2d)  453,  by  a  three-judge  district  court 
in  Society  of  Good  Neighbors  v.  Groat,  11  F.  Supp. 
695,  and  by  single  district  court  judges  in  Mickey  v. 
Kansas  City,  Mo.,  43  F.  Supp.  739,  and  Priceman  v. 
Dewey,  81  F.  Supp.  557.  This  rule  is  based  on  logic 
and  common  sense.  An  injunction  against  a  threatened 
prosecution  does  not  stay  a  proceeding  in  a  state  court 
but  in  lifnine  prevents  such  proceeding  from  getting 
into  the  state  court.  A  pending  proceeding,  to  the  con- 
trary, is  clearly  a  proscribed  "proceeding  in  a  state 
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couii:",  the  sta}^  of  which  by  a  federal  court  is  pro- 
hibited. 

A.  F.  of  L.  V.  Watson,  327  U.S.  582,  is  not  contrary. 
The  State  Attorney  General,  according-  to  the  peti- 
tioner's pleading,  had  instituted  quo  warranto  pro- 
ceedings against  employers  who  had  closed  shop  con- 
tracts with  the  petitioning  union,  to  enforce  pro^d- 
sions  of  the  state  constitution  prohibiting  discrimina- 
tion against  employees  because  of  membership  or  non- 
membership  in  labor  unions.  The  threat  of  a  multi- 
plicity of  actions  was  also  alleged.  The  three- judge 
district  court  dissolved  the  temporary  injunction  on 
grounds  other  than  the  application  of  Section  265  of 
the  Judicial  Code  to  pending  criminal  prosecutions. 
The  point  was  apparently  not  raised  and  was  not  dis- 
cussed by  either  the  trial  court  or  the  Supreme  Court. 
The  pending,  as  opposed  to  the  threatened  prosecu- 
tions were  relatively  few  and  insignificant.  The  general 
enforcement  of  the  constitutional  provision  was  the 
matter  of  prime  concern,  both  to  the  state  and  to  the 
union.  The  case  did  not  pass  upon  the  question  of  the 
propriety  of  a  United  States  court  enjoining  pending 
criminal  proceedings  in  a  state  court  and  therefore 
did  not  in  any  way  modify  the  ruling  pre\dously 
enunciated  in  the  Cliiic  case. 

In  every  case,  therefore,  in  which  the  issue  has  been 
squarely  raised,  the  coui'ts  have  held  that  the  fedei'al 
courts  may  not  stay  pending  criminal  proceedings  due 
to  the  prohibitions  contained  in  Section  265  of  the  old 
Judicial  Code  (now  Section  2283  of  Title  28  U.S.C.). 
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The  fact  that  rights  arising  under  the  Civil  Rights 
Act  may  be  involved  and  jeopardized  in  the  pending 
criminal  prosecutions  does  not  of  course  alter  the  prin- 
ciple or  its  application.  Neither  the  Civil  Rights  Act 
nor  Section  265  of  the  old  Judicial  Code  provided  any 
exceptions  in  Civil  Rights  cases  to  the  restriction 
against  federal  courts  staying  pending  proceedings  in 
state  courts. 

On  many  occasions  this  court  and  other  federal 
courts  have  recognized  the  applicability  of  Section  265 
to  Civil  Rights  cases  and  have  refused  to  grant  relief 
which  would  require  staying  state  court  proceedings. 
Aultman  S  Taylor  Co.  v.  Brumfield,  102  Fed.  7,  appeal 
dismissed,  22  Sup.  Ct.  938,  46  I.,  ed.  1265 ;  Mickey  v. 
Kansas  City,  Mo.,  43  F.  Supp.  739;  Atlantic  Fisher- 
man's Union  v.  Barnes,  71  F.  Supp.  957;  Babcock  v. 
Noh,  99  F.  (2d)  738;  Society  of  Good  Neighbors  v. 
Groat,  11  F.  Supp.  695. 

The  present  Section  2283  of  Title  28  permits  United 
States  courts  to  grant  injunctions  to  stay  state  couii: 
proceedings  only  where  authorized  by  Congress,  where 
necessary  in  aid  of  jurisdiction,  or  to  protect  or 
effectuate  judgments.  Civil  Rights  cases  fall  into 
none  of  these  categories.  They  are  not  exempted  by 
Act  of  Congress  from  the  limitations  of  Section  2283. 
Section  2283  itself  does  not  provide  for  injunctions  in 
such  cases.  Since  pending  criminal  i^roceedings  neces- 
sarily antedate  federal  action,  there  is  no  question  of 
preservmg  the  jurisdiction  of  federal  courts,  the  mat- 
ter first  having  come  within  the  jurisdiction  of  the 
state  court. 
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Similarly  tboi'e  is  no  question  of  protecting  or 
effectuating  a  judgment  of  the  federal  coui-t,  there 
being  no  federal  court  judgment  to  be  protected  or 
effectuated  when  the  stay  is  sought  in  tlie  fedei-al  court 
against  the  continuance  of  the  pending  state  court 
criminal  proceedings. 

As  Section  2283  does  not  provide  for  stays  against 
state  court  proceedings  in  Civil  Rights  cases,  and  as 
no  other  federal  act  makes  any  exceptions  to  the  pro- 
hibitions of  Section  2283  in  these  cases,  an  injunction 
cannot  be  granted,  the  federal  courts  being  without 
power  to  make  any  fuiiher  exceptions  to  the  restric- 
tions of  that  section.  Toucey  v.  New  York  L.  Ins.  Co., 
supra. 

F.     Application  of  Section  2283  to  the  courts  of  the  Territory  of 
Hawaii. 

Section  2283  of  Title  28  is  a  limiting  provision  on 
the  federal  courts  in  their  relationship  with  state 
courts.  Neither  in  2283,  nor  in  the  acts  from  which  it 
has  been  derived,  is  mention  made  of  any  courts 
other  than  state  courts  as  coming  within  the  protec- 
tive provisions  of  freedom  from  intervention  by  the 
federal  courts.  It  is  extremely  doubtful  whether  the 
word  "state"  as  used  in  this  and  predecessor  enact- 
ments includes  within  its  scope  "territories". 

The  legislative  history  of  the  initial  enactment  in 
1793  (Act  of  March  2,  1793,  Ch.  22,  Sec.  5,  1  Stat. 
334)  is  shrouded  in  darkness,  no  record  of  any  de- 
bates on  the  Act  being  extant,  and  the  theories  of  its 
enactment  being  diverse,  Toucey  v.  New  York  L.  Ins. 
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Co.,  314  U.S.  118,  131;  Warren,  Federal  and  State 
Court  Intervention,  43  Harvard  Law  Review,  345. 

While  oil  occasion  *' state"  in  federal  statutes  has 
been  lield  broad  enough  to  encompass  territories, 
Talbott  V.  Silver  Bow  Coiinty  Comrs.,  139  U.S.  438, 
in  the  absence  of  a  clear  legislative  intent  that  terri- 
tories shall  have  this  coverage,  it  has  generally  been 
narrowly  confined,  Downes  v.  Bidwell,  182  U.S.  244; 
Territory  of  Alaska  v.  Troy,  258  U.S.  101 ;  Stainhack 
v.  Mo  Hock  Ke  Lok  Po,  336  U.S.  368. 

While  no  definitive  judicial  determination  has  been 
given  of  the  meaning  of  the  word  ''state"  in  Section 
2283  or  predecessor  enactments,  it  is  significant  that 
the  judiciary  act  of  1789,  to  which  the  original  act 
of  1793  is  amendatoiy,  has  been  interpreted  by  the 
Supreme  Court,  which  has  held  that  the  provisions 
dealing  with  the  selection  of  juries,  applies  only  to 
states  and  not  territories,  Clinton  v.  EnglehrecM,  13 
Wall.  434.  Ijikewise  under  the  same  act  it  was  held 
that  a  citizen  of  the  Territory  of  Mississippi  was  not 
a  citizen  of  a  state  within  the  diversity  of  citizenship 
provisions,  Netv  Orleans  v.  Winter,  1  Wheat.  91,  fol- 
lowing Chief  Justice  Marshall's  opinion  in  Hepburn 
v.  Ellzey,  2  Cranch  445,  "that  the  members  of  the 
American  Confederacy  are  only  the  states  contem- 
plated ill  the  Constitution".  If,  follomng  Marshall, 
*' state"  is  used  in  the  judiciary  act  as  the  term  is 
used  in  the  Constitution,  then  logically  it  should  have 
the  same  meaning  in  this  enactment  supplementing 
the  judiciary  act.  As  such,  territories  would  not  come 
within  its  purview. 
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The  care  with  which  the  words  ''state''  and  ''terri- 
tory" are  used  in  the  Judicial  Code  adopted  in  1911 
(Act  of  March  3,  1911,  36  Stat.  1087,  et  seq.)  and 
particularly  Section  249  thereof,  providin,^  that  writs 
of  error  and  appeals  should  not  be  affected  by  the 
admission  of  any  "territory"  as  a  "state"  after  jud.s^- 
ment  or  decree  (with  an  eye  particularly  to  Arizona 
and  New  Mexico,  and  then  admitted  as  states),  further 
indicates  that  "state"  as  used  in  Section  379  of  Tit. 
28,  U.S.C.,  is  not  intended  to  include  territories. 

The  similar  nice  use  of  the  word  "territories"  in 
various  sections  of  the  Revision  of  1948  (e.g.,  the 
inclusion  of  citizenship  in  territories  as  a  basis  for 
diversity  of  citizenship  for  jurisdiction  in  the  federal 
courts,  Section  1332),  shows  a  clear  legislative  intent 
that  "states",  were  not  otherwise  qualified,  should  not 
include  territories.  See  also  Section  1738  and  Stain- 
back  V.  Mo  Hock  Ke  Lok  Po,  supra,  holding  "state" 
in  Section  2281  and  2284  does  not  include  teiTitories. 

But  apart  from  the  language  of  the  Judicial  Code, 
which  does  not  prohibit  federal  courts  from  staying 
proceedings  in  territorial  courts  as  it  does  in  state 
court  proceedings,  the  courts  of  the  'J^eriitory  of 
Hawaii  have,  by  virtue  of  the  Organic  Act  of  the 
Territory,  been  placed  in  the  same  position  as  state 
courts  in  relation  to  the  federal  court  system,  and 
consequently,  while  the  provisions  of  Section  2283  are 
not  per  se  applicable  to  territorial  courts,  that  section, 
taken  with  the  ijrovisions  of  the  Organic  Act,  require 
that  the  restriction  on  federal  courts  enjoining  non- 
federal court  proceedings  include  within  its  protec- 
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tion,  the  ooiirts  of  the  Territorj^  of  Hawaii.  This 
analogous  position  of  the  courts  of  the  Territory  of 
Hawaii  and  the  coui-ts  of  the  various  states  with  rela- 
tion to  the  federal  court  system  has  been  recognized 
by  this  Court  in  the  recent  case  of  Alesna  v.  Bice,  172 
F.  (2d)  176,  179,  and  on  many  occasions  by  the  United 
States  Supreme  Court,  Eqiiitahle  L.  Asstir.  Co.  v. 
Brown,  187  U.S.  308;  Eor  parte  Wilder  Steamship 
Co.,  183  U.S.  545;  Wilder' h  S.  Co.  v.  Hind,  108  Fed. 
113. 

The  recognition  by  Congress  of  the  organized  state 
of  the  judiciary  in  the  then  Republic  of  Hawaii,^  and 
its  intent  to  preserve  that  system  and  to  coordinate 
it  with  the  federal  judicial  system  in  the  same  rela- 
tionship as  existed  between  the  courts  of  the  various 
states  and  the  courts  of  the  United  States,  is  evident 
by  the  language  of  the  Organic  Act  itself.  Section 
86(d)   (48  U.S.C.  Section  645)  provides  inter  alia: 

"...  The  laws  of  the  United  States  relating  to 
appeals,  removal  of  causes,  and  other  matters  and 
proceedings  as  between  the  courts  of  the  United 
States  and  the  courts  of  the  several  States  shall 
govern  in  such  matters  and  proceedings  as  be- 
tween the  courts  of  the  United  States  and  the 
courts  of  the  Territory  of  Hawaii.  ..." 


^'The  Committee  on  Territories  of  the  House  of  Representatives, 
upon  receipt  of  a  report  from  the  Judiciary  Committee  of  the 
Hawaiian  Commission,  in  which  the  then  existing  Judiciary  of  the 
Republic  of  Hawaii  was  described,  reported :  "In  view  of  the  fore- 
going report  it  must  be  considered  wise  and  safe  to  provide  for  the 
organization  of  the  Territorial  Courts  of  the  Territory  of  Hawaii 
by  suljstantially  contiiuiing  them  as  now  existing  under  the  Repub- 
lic of  Hawaii  and  liiis  has  been  done  in  the  present  bill."  Report 
on  H.R.  2972  from  Committee  on  Territories,  56  Cong.,  1st  Sess., 
Report  No.  305. 


34 

It  is  to  be  observed  that  the  Organic  Act  as  orig- 
inally enacted,  not  only  created  the  aforementioned 
relationship  between  the  United  States  courts  and  the 
territorial  courts,  but  the  recognition  of  the  terri- 
torial court  system  as  one  completely  independent  of 
the  lower  federal  courts  and  completely  analogous  to 
the  state  court  systems,  is  clear  from  the  fact  that, 
unlike  any  other  territory  of  the  United  States,  cases 
could  be  taken  from  the  territorial  Supreme  Court, 
as  from  the  highest  court  of  a  state,  to  the  Supreme 
Court  of  the  United  States,  only  by  writ  of  error,  and 
only  when  a  federal  question  was  involved.  No  ap- 
peals such  as  could  be  had  from  the  highest  court  of 
other  territories  could  l)e  had  either  in  the  United 
States  Supreme  Court  or  to  any  other  federal  court. 

It  was  not  until  the  Territory  was  five  years  old 
that  any  changes  were  made  in  this  appellate  pro- 
cedure. In  1905,  the  appeal  provisions  were  amended 
(33  Stat.  Ch.  1465,  vSection  3),  to  permit  appeals  as 
well  as  writs  of  error  to  the  United  States  Supreme 
Court  in  cases  involving  $5,000.00  or  more,  as  well  as 
in  cases  regarding  federal  questions. 

These  amendatory  provisions  were  incorporated  in 
Section  246  of  the  Judicial  Code  of  1911  (36  Stat. 
1158),  which  declared  that  the  appellate  procedure  to 
be  followed  in  the  United  States  Supreme  Court  from 
final  judgments  and  decrees  of  the  territorial  Su- 
preme Court  should  be  prosecuted  "within  the  same 
time,  in  the  same  manner,  under  the  same  regulations, 
and  in  the  same  classes  of  cases  in  which  writs  of 
error  and  appeals  from  the  final  judgments  and  de- 
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crees  of  the  highest  court  of  a  state  in  which  his 
decision  in  the  suit  could  be  had  .  .  .'* 

These  provisions  were  retained  in  the  amendment 
of  1915  (38  Stat.  804),  which  added  provisions  for 
taking  cases  from  the  territorial  to  the  federal  Su- 
preme Court  by  certiorari  and  from  the  territorial 
Supreme  Couii:  to  the  Circuit  Court  of  Appeals  by 
appeal  and  error  where  the  amount  involved  was 
$5,000.00  or  over. 

It  was  not  until  1925  that  the  immediate  appellate 
relationship  l^etween  the  territorial  and  United  States 
Supreme  CouHs,  permitting  direct  review  by  the  lat- 
ter over  the  decrees  and  decisions  of  the  territorial 
Supreme  Court,  was  terminated  (Act  of  February  12, 
1925,  Ch.  220,  43  Stat.  890). 

At  the  time  of  annexation.  Congress  found  an  inde- 
pendent organized  .iudicial  system  in  the  Republic  of 
Hawaii,  and  provided  for  its  maintenance  in  a  man- 
ner completely  analogous  in  all  respects  to  state  court 
systems.  In  this  regard  the  Territory  of  Hawaii  was 
unique  among  territories  upon  annexation  to  the 
United  States.  The  relationship  of  its  courts  to  fed- 
eral courts  was  at  that  time  identical  to  the  relation- 
ship between  state  and  federal  courts. 

There  can  be  no  serious  question  but  that  in  1911, 
when  the  Judicial  Code  was  revised,  Section  265 
thereof,  prohibiting  federal  courts  from  issuing  stays 
against  proceedings  in  state  courts,  was  to  be  read  in 
connection  with  Section  24(j  of  the  Judicial  Code  deal- 
ing with  the  direct  review  by  the  United  States  Su- 
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preme  Court  of  territorial  court  decrees  and  decisions 
in  other  cases  where  similar  review  could  be  had  of 
the  highest  courts  of  the  states,  and  in  addition  Sec- 
tion 265  of  the  Judicial  Code  was  to  be  read  in  con- 
nection with  the  provisions  of  the  Organic  Act  re- 
quiring the  application  of  the  laws  of  the  United 
States  relating  to  matters  and  proceedings  between 
the  courts  of  the  United  States  and  the  courts  of  the 
several  states  as  governing  between  the  courts  of  the 
United  States  and  the  courts  of  the  Territory  of 
Hawaii. 

Since  that  time,  there  has  been  no  modification  of 
the  provision  of  the  aforementioned  provision  of  the 
Organic  Act,  and  the  same  construction  must  be  given 
to  Section  2283.  That  section,  taken  with  the  Organic 
Act,  clearly  protects  territorial  courts  as  state  courts 
are  protected  from  federal  court  intervention  in  fed- 
eral cases. 

The  several  states  of  the  union,  in  the  exercise  of 
their  governmental  functions,  are  protected  against 
interference  by  federal  courts  in  two  respects:  (1) 
The  courts  of  the  states  are  free  to  hear  pending  cases 
before  them  without  interference  by  the  courts  of  the 
United  States;  (2)  where  federal  judicial  interfer- 
ence is  permissible  to  staj'^  the  enforcement  of  state 
statutes,  such  interference  can  only  be  had  upon  con- 
sideration by  a  federal  district  court  composed  of 
three  judges  (28  U.S.C.  Sections  2281  and  2284).  This 
latter  provision  was  in  its  original  form  (Judicial 
Code  of  1911,  Section  266)  passed  by  Congress  to 
correct  the  abuses  found  to  be  existent  in  the  inter- 
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vention  and  interference  with  the  enforcement,  opera- 
tion and  (execution  of  state  statiites  by  hasty  or  im- 
provident action  of  a  single  federal  court  judge. ^ 

Both  of  these  preventive  j)rovisions  against  inter- 
ference by  federal  courts  in  state  activities,  basic 
minimal  essentials  for  the  protection  of  states,  have 
been  found  absolutely  necessary  for  the  preservation 
of  the  independence  of  the  sovereign  states  and  for 
the  minimizing  of  friction  between  the  state  and  fed- 
eral court  systems. 

By  the  Stainhack  case,  it  has  been  held  that  the 
three- judge  district  court  provisions  now  contained  in 
Sections  2281  and  2284  are  not  applicable  to  the  Ter- 
ritory of  Hawaii  because  the  wording  of  the  statute 
does  not  permit  of  coverage  of  territories  along  with 
states,  because  the  statute  imposes  a  burden  on  the 
federal  judiciary  both  at  the  levels  of  circuit  courts 
and  of  the  Supreme  Court  and  is,  consequently,  to  be 
narrowly  construed  and  its  provisions  strictly  con- 
fined, and  because  the  Territory  of  Hawaii  does  not 
have  the  sovereignty  of  a  state  and  is  subject  to  direct 
legislative  control  by  the  Congress  of  the  United 
States.    The  result  of  this  decision  is  to  place  the 


"^The  abuses  in  the  intervention  by  federal  courts  to  stay  the  en- 
forcement of  state  statutes  became  of  such  concern  to  Congress  that 
in  1910  an  amendment  to  tlie  Judicial  Code  was  adopted  by  the 
House  of  Representatives  to  lake  from  federal  district  courts  juris- 
diction of  suits  "to  suspend,  enjoin  or  restrain  the  action  of  any 
official  of  a  state,  upon  the  ground  of  the  unconstitutionality  of 
such  statute"  (46  Cong.  R.  313  (1910)).  It  failed  to  pass  the  Con- 
gress. However,  in  the  same  year,  by  amendment  to  the  Mann- 
Elkins  Act,  three  judges  were  required  to  sit  in  a  suit  praying  for 
an  interlocutory  injunction  to  stay  the  enforcement  of  state  statutes 
(Act  of  June  18,  1910,  Sec.  17,  36  Stat.  539,  557). 
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Ten-itory  of  Hawaii  in  a  position  where  it  may  be 
subjected  to  the  abuses  Congress  found  to  exist  at  the 
time  of  the  enactment  of  the  three- judge  court  pro- 
vision in  the  Judicial  Code. 

Having  so  exposed  the  Territory  to  the  possible 
hasty  or  improvident  action  of  a  single  federal  court 
judge  upon  the  constitutionality  of  a  territorial  stat- 
ute, it  is  imperative  that  the  Territory  and  its  courts 
be  given  that  protection  afforded  to  the  states,  in  pro- 
hibiting such  a  single  judge  from  interfering  with 
pending  cases  in  territorial  courts.  In  other  words, 
if  it  is  felt  necessary  that  a  three-judge  federal  court 
should  be  prohibited  from  staying  proceedings  in  a 
state  court,  a  fortiori  a  single  judge  sitting  in  the 
district  court,  susceptible  to  improvident  or  hasty 
action,  should  be  prohibited  from  staying  proceedings 
in  a  territorial  court.  Stripped  of  both  of  these  pro- 
tections, the  territorial  courts  would  necessarily  lose 
their  independence  and  integrity  and  would  become 
merely  adjuncts  of  the  federal  court  system.  This 
certainly  was  never  intended  by  Congress,  and  the  re- 
sult should  not  be  attempted  by  judicial  construction. 

The  protective  provision  of  Section  2283  does  not 
rest  upon  sovereignty.  It  is  not  concerned  with  any 
federal  legislative  control  that  may  be  had  over  the 
jurisdiction  in  which  the  court  sits.  It  rests  solely 
upon  the  protection  any  judicial  system  requires  for 
its  existence. 

This  was  recognized  by  the  Supreme  Court  in  the 
early  case  of  Peck  v.  Jenness,  7  How.  612,  where  Mr. 
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Justice  Grier  traces  the  rule  of  comity  between  court 
systems,  codified  into  a  rule  of  positive  law  by  the  Act 
of  1793,  back  to  the  case  of  Kennedy  v.  Earl  of  Cassilis, 
2  Swanst.  31.3,  wherein  Lord  Eldon  reversed  himself 
and  dissolved  an  injunction  to  restrain  jDroceedings  in 
a  Scottish  court.  Such  comity  between  court  systems, 
even  apart  from  statutes,  is  absolutely  essential  to 
maintain  the  independence  of  each  and  to  prevent 
friction  between  them,  Western  Fruit  Growers  v. 
U.  S.,  CCA.  9,  124  F.  (2d)  381. 

It  is  therefore  sul:>mitted  that  hy  juxtaposition  of 
Section  2283  and  Section  86(d)  of  the  Organic  Act,  the 
prohibition  against  federal  court  intervention  by  stay 
in  state  court  proceedings  is  to  be  extended  to  sim- 
ilarly protect  pending  proceedings  in  the  courts  of  the 
Territory  of  Hawaii,  that  in  all  respects  Section  2283 
is  equally  applicable  to  the  courts  of  the  Territory  of 
Hawaii  and  to  the  several  states,  and  that  the  federal 
courts  may  not  intervene  in  any  territorial  court  pro- 
ceedings. As  a  consequence,  the  trial  court,  in  assirni- 
ing  the  power  to  stay  proceedings  in  the  territorial 
circuit  courts  and  proceedings  before  the  Grand  Jury 
of  the  County  of  Maui,  committed  reversible  error.  It 
is  therefore  submitted  that  this  Court  should  remand 
the  cases  to  the  United  States  District  Court  for  the 
District  of  Hawaii  for  the  dissolution  of  the  stays 
previously  issued,  and  for  the  dismissal  of  the  actions. 
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II. 

CRITICISM  OF  THE  COURTS  AND  LACK  OF  SUPPORT  IN  THE 
RECORD  OR  IN  FACT  OF  ANY  INFERENCE  THAT  THE 
TERRITORIAL  JUDICIAL  SYSTEM  IS  NOT  ADEQUATE  TO 
AFFORD  FULL  REDRESS  FOR  ANY  DEPRIVATION  OF 
RIGHTS. 

Because  of  the  peculiarly  defenseless  position  of 
judges  when  subjected  to  attack,  it  is  deemed  to  be  the 
responsibility  of  The  Bar  Association  of  Hawaii,  in 
compliance  with  the  precepts  of  the  Canons  of  Pro- 
fessional Ethics,  to  support  the  judges  of  the  TeiTitory 
of  Hawaii  against  any  improper  criticism  of  them  that 
may  either  advertently  or  inadvertently  have  crept 
into  the  decision  of  the  court  below.  To  that  end,  this 
section  of  the  brief  will  be  devoted,  to  an  analysis  of 
those  portions  of  the  opinion  of  the  trial  court  which 
might  be  regarded  as  being  unfairly  critical  of  the 
judges  of  the  territorial  courts,  and  to  clarify  the 
record  in  this  respect. 

This  portion  of  the  brief  is  not  directed  to  any 
criticisms  that  may  have  been  made  of  the  prosecuting 
officers  of  the  Territory  of  Hawaii,  except  to  the  ex- 
tent that  such  criticism  might  be  so  intrinsically  con- 
nected with  that  of  the  courts  that  they  must  be  con- 
sidered as  an  integral  whole. 

A.  The  approval  by  the  territorial  courts  of  private  counsel 
acting  as  prosecuting-  officers,  particularly  in  labor  cases. 

In  its  analysis  of  the  1924  strike  of  the  Filipino 
laborers  and  the  riot  in  which  four  policemen  and 
sixteen  laborers  were  killed,  and  the  ensuing  prosecu- 
tion under  the  territorial  Unlawful  Assembly  d  Riot 
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Act,  the  trial  court  purports  to  take  judicial  notice  of 
the  '^arcing  of  law  eiiforceinent  from  the  regularly 
constituted  teriitorial  authorities  to  prosecuting  at- 
torneys employed  ...  by  the  planters",  the  approval  of 
these  practices  by  the  territorial  courts,  and  the  fact 
that  the  practice  of  private  prosecutors  representing 
the  Territory  has  occurred  most  frequently  in  criminal 
cases  growing  out  of  labor  disputes  (R.  388-389). 

There  is  nothing  in  the  record  before  this  Court 
dealing  with  the  Filipino  strike  which  occurred 
twenty-five  years  ago.  The  finding  of  the  court  below^ 
must  rest,  as  the  opinion  has  indicated,  only  upon 
judicial  notice. 

The  inference  that  might  be  drawn  from  the  cited 
passages  of  the  opinion  is  that  in  the  Territory  of 
Hawaii  the  criminal  law  has  been,  and  is  being,  ad- 
ministered for  the  private  ends  of  the  plantations 
through  the  conduct  of  the  prosecution  of  criminal 
cases  in  which  the  plantations  are  complainants,  by 
private  counsel,  and  that  all  of  this  has  occurred  with 
the  approval  of  the  territorial  courts. 

There  is  no  e^^Ldence  in  the  record  to  support  this 
conclusion.  It  is  not  justifiable  on  any  basis  of  ju- 
dicial notice,  because  it  is  submitted  that  such  facts 
are  neither  notorious  nor  existent. 

This  Court  will  notice  that,  of  the  three  judges 
sitting  in  the  court  below,  only  one  is  a  resident  of 
Hawaii.  The  other  two  judges  have  very  limited  per- 
sonal knowledge  on  the  subject  of  the  conduct  of  trials 
in  the  territorial  courts.    The  method  bv  which  thev 
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were  informed  as  to  tlie  practices  of  those  courts  does 
not  appear  in  the  record  before  this  Court.  To  the  con- 
trary, the  record  before  this  Court  shows  that  in  all 
of  the  ])rosecutions  in  the  territorial  courts  which  were 
sought  to  be  enjoined  in  tliis  action,  or  which  were 
related  to  this  action,  prosecutions  were  conducted 
solely  by  government  counsel. 

Those  matters  of  which  judicial  notice  may  be  taken, 
must  of  necessity  be  matters  of  common  or  general 
knowledge,  well  and  authoritatively  settled,  and  not 
doubtful  or  uncertain,  Werk  v.  Parker,  249  U.S.  130; 
Waters-Pierce  Oil  Co.  v.  Deselms,  212  U.S.  159; 
Dominion  Hotel  v.  Arizona,  249  U.S.  265.  The  facts 
herein  referred  to,  of  which  the  court  below  took 
judicial  notice,  do  not  comply  with  this  standard  in 
any  respect.  Certainly  the  record  in  this  case  and  the 
histoiy  of  the  Courts  of  the  Territory  of  Hawaii  do 
not  justify  the  conclusion  that  the  territorial  courts 
approved  any  "arcing  of  law  enforcement  from  the 
regularly  constituted  territorial  authorities  to  prose- 
cuting attorneys  employed  ...  by  the  planters." 

The  matter  of  private  counsel  prosecuting  criminal 
cases  was  first  directly  brought  to  the  attention  of  the 
Supreme  Court  in  the  case  of  Woodward  v.  Republic 
of  Hawaii  (1896),  10  Haw.  416,  a  seduction  case.  It 
was  contended  that  the  case  was  not  prosecuted  by  the 
authority  of  the  Republic,  being  prosecuted  by  private 
counsel,  and  it  not  appearing  of  record  that  the  prose- 
cution was  authorized  hj  the  Attorney  General.  Under 
the  facts  the  Court  presumed  the  Attorney  General's 
authorization. 
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A  more  complete  consideration  of  the  question  was 
had  in  Territory  of  Hawaii  v.  Chong  Chak  Lai,  19 
Haw.  437,  a  case  in  which  counsel  for  the  Chinese 
Consul,  the  prosecuting  witness,  appeared  as  associate 
counsel  in  the  prosecution.  In  construing  the  statute 
relating  to  the  duties  of  the  Attorney  General  and  the 
rights  of  private  attorneys,^  the  court,  after  reviewing 
cases  in  other  jurisdictions,  found  that  the  territorial 
statutes  permitted  private  counsel  to  appear  as  as- 
sistant counsel  for  the  prosecution.  The  court  states 
with  respect  thereto : 

'*.  .  .  The  attorney  general  and  his  deputies  are 
required  to  appear  for  the  Territory  in  all  public 
prosecutions  and  are  responsible  on  their  oaths  of 
office  for  the  performance  of  their  duties  without 
fee  or  reward.  They  cannot  delegate  the  perform- 
ance to  private  persons  nor  is  this  done  by  per- 
mitting an  attorney  employed  by  private  persons 
to  assist  in  trials.  The  attorney  general  does  not 
thus  relinquish  his  control  over  a  case.  It  would 
be  the  duty  of  the  court  to  restrain  any  exhibition 
of  spite  or  any  attempt  at  persecution  on  the  part 
of  counsel  so  engaged.  The  public  conscience 
would  quickly  lie  aroused  )\y  any  appearance  of 
administering  the  criminal  law  for  merely  private 
ends." 


8See.  1551,  Revised  Laws  of  Hawaii,  1905:  "He  (the  Attorney 
General)  shall  not  receive  any  fee  or  reward  from  or  in  behalf  of 
any  person  or  prosecutor,  for  services  rendered  in  any  prosecution 
.  .  .  to  which  it  shall  he  his  official  duty  to  attend;  ..."  (paren- 
theses added)  f presently  contained  in  Revised  Laws  of  Hawaii, 
1945,  Sec.  1506).  Sec.  1700,  Revised  Laws  of  Hawaii,  1905,  pro- 
vides that  attorneys  shall  have  the  right  to  practice  in  all  courts  of 
the  Territory  "for  the  ])rosecution  or  defense  of  actions,  civil,  crim- 
inal Of  mixed  ..."  (now  contained  in  Sec.  9708,  Revised  Laws  of 
Hawaii,  1945).  Also  considered  was  Sec.  1546,  Revised  Laws  of 
Hawaii.  1905  (now  1501,  Revised  Laws  of  Hawaii,  1945). 
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The  cases  of  Territory  of  Hawaii  v.  Rohello,  20 
Haw.  7,  and  Territory  of  Hawaii  v.  Soga,  20  Haw.  71, 
also  touch  upon  this  problem. 

Thus,  the  territorial  courts  have  approved  participa- 
tion by  private  counsel  in  the  prosecution  of  criminal 
cases,  only  where  the  proper  prosecuting  officers  do  not 
relinquish  control  of  the  case.  This  view  appears  to 
have  been  adopted  by  the  majority  of  the  American 
jurisdictions,  Ates  v.  State,  141  Fla.  502,  194  So.  286, 
People  V.  Lee,  368  111.  410,  14  N.E.  (2d)  498,  as  well  as 
having  been  recognized  as  a  proper  principle  by  the 
federal  courts,  Krotkiewicz  v.  U.  S.,  19  P.  (2d)  421, 
C.'C.A.  6.  It  is  regarded  as  improper,  of  course,  for 
the  prosecuting  officers  to  be  superseded  by  private 
counsel  and  for  the  control  of  the  case  to  pass  out  of 
the  hands  of  government  attorneys.  Perry  v.  State, 

Okla ,  181  P.  (2d)  280,  a  view  consistent  with 

that  expressed  by  the  territorial  Supreme  Court  in  the 
Chong  Chak  Lai  case. 

There  is  nothing  appearing  in  the  record  of  the 
instant  case  to  indicate  that  in  any  of  the  prosecutions 
referred  to,  or  in  any  case  in  the  Territoiy  of  Hawaii 
in  which  private  counsel  have  associated  in  the  prose- 
cution, the  Attorney  General  or  other  prosecuting 
officer  has  in  dereliction  of  his  responsibilities  abdi- 
cated and  turned  the  control  of  the  case  over  to  private 
counsel.  There  is  certainly  nothing  in  the  record  of  this 
case  or  in  the  records  of  the  territorial  courts  to  indi- 
cate that  if  such  had  occurred  it  would  receive  the 
approval  of  the  courts.  To  the  contrary,  the  Supreme 


45 


Court  is  on  record  with  language  which  would  disap- 
prove such  practice. 

In  passing,  it  should  be  observed  that  it  has  been 
further  found  by  the  court  below,  again  based  upon 
facts  found  to  be  ''notorious"  and  thereby  forming  a 
basis  for  judicial  notice  of  them,  that  the  practice  of 
private  counsel  prosecuting  criminal  cases  has  oc- 
curred most  frequently  in  cases  growing  out  of  labor 
disputes.  It  is  also  intimated  that  tliis  practice  is  one  of 
frequent  occurrence.  Again  no  evidence  supports  this 
finding  oj*  conclusion,  and  it  is  sulnnitted  the  facts  in 
this  respect  are  not  only  not  notorious,  but  to  the  con- 
trary apjjear  to  ])e  non-existent.  A  review  of  the  crim- 
inal cases  in  the  territorial  Supreme  Court  indicates 
that  private  counsel  have  not  ap^jeared  for  the  Terri- 
tory in  the  last  fifteen  years,  and  over  a  period  of 
twenty-five  years  such  appearances  have  occurred  three 
times :  Territory  v.  Miyamoto,  29  Haw.  685,  involving  a 
prosecution  for  embezzlement,  Territory  v.  Chun  Yim, 
33  Haw.  109,  a  proceeding  upon  a  bond  to  keep  the 
peace;  and  Tei^ritory  v.  Comaciio,  33  Haw.  628,  a 
prosecution  for  criminal  trespass.  None  of  these  cases 
was  apparently  connected  with  labor  disputes. 

It  is  therefore  submitted  that  the  Court's  finding 
that  there  has  been,  with  the  approval  of  the  territorial 
courts,  an  ''arcing"  of  law  enforcement  from  the 
territorial  prosecuting  authorities  to  plantation  attor- 
neys, is  not  foimded  upon  any  evidence  in  the  record, 
does  not  have  the  requisite  factual  basis  from  which 
the  court  might  make  a  finding  based  on  judicial  no- 
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tice,  and  to  the  contrary,  is  opposed  to  the  facts  as  they 
exist  in  the  courts  of  the  Territory  of  Hawaii. 

It  is  submitted  tliat,  in  fairness  to  the  courts  of  the 
Territory,  the  record  should  be  corrected  in  this  re- 
spect. 

B.    Criticism  directed  to  the  fixing  of  excessive  bail. 

In  the  course  of  its  opinion,  the  court  below  found 
that  the  bail  required  of  the  defendants  in  certain 
territorial  labor  cases  aiising  out  of  strikes  was  ex- 
cessive. Standing  alone,  such  a  finding  might  not  rea- 
sonably be  regarded  as  a  criticism  of  the  territorial 
courts  or  any  judge  thereof.  Howe\^er,  this  finding  is 
placed  in  a  context  which  carries  implications  impugn- 
ing the  integrity  of  territorial  courts. 

The  court  below  finds  the  excessive  hail  so  fixed  in 
these  labor  cases  a  "pertinent  fact"  which,  taken  with 
other  facts,  leads  it  to  the  conclusion  that  "the  crim- 
inal proceedings  complained  of  are  being  carried  on 
for  the  purpose  of  an  attack  upon  a  labor  movement 
rather  than  for  the  ends  of  justice"  (R.  479-481). 

The  propriety  of  a  federal  couri  interfering  in 
territorial  couri  proceedings  has  previously  been  dis- 
cussed. No  consideration  is  to  be  given  herein  to  the 
very  important  further  question  of  the  propriety  or 
impropriety  of  a  federal  court  reviewing  in  collateral 
proceedings  the  amount  of  bail  set  by  a  territorial 
judge. 

This  portion  of  the  brief  is  directed  solely  to  the 
question  of  the  integrity  of  the  judges  of  the  courts  of 
the  Territory,  and  to  any  suggestions  as  might  be  con- 
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tained  in  the  opinion  of  tlie  coui*t  l)elow  that  any 
judges  of  the  territorial  courts  participated  know- 
ingly with  or  cooperated  in  any  attempt  to  us-e  the 
processes  of  law  for  other  than  the  ends  of  justice. 
It  is  the  contention  herein  advanced  that  any  such 
charges  are  not  supported  by  the  record  in  this  case. 

Irrespective  as  to  whether  the  bail  fixed  in  the 
territorial  courts  was  or  was  not  excessive,  it  should 
be  noted  that  the  court  below,  in  making  its  determina- 
tion that  the  bail  was  excessive,  did  not  apply  the 
standard  criteria  used  in  such  cases.  The  court  was 
clearly  influenced  by  its  determination  that  the  Ter- 
ritory of  Hawaii  is  geographicall)^  isolated  and  that 
there  is  "but  little  chance  for  a  defendant  to  escape" 
therefrom  (R.  409-410). 

It  is  to  be  observed  that  habeas  corpus  will  not  lie 
in  the  federal  courts  in  a  case  where  excessive  bail  has 
been  set  when  the  petitioner  has  actually  posted  the 
required  bail,  Johnson  v.  Hoy,  227  U.S.  245.  Conse- 
quently a  petition  of  habeas  corpus  would  not  have 
been  had  in  the  court  below  under  the  circumstances 
here  existing.  It  should  also  be  observed  that  the 
record  shows  no  application  by  any  of  the  defendants 
for  reduction  in  bail  either  in  the  territorial  courts  or 
in  the  court  below. 

Any  consideration  of  the  question,  therefore,  con- 
stitutes a  purely  collateral  review  of  the  initial  deter- 
mination of  the  territorial  court  judge.  The  finding 
of  the  couri  below  tJiat  the  bail  set  in  the  territorial 
cases  was  excessive  is  purely  gratuitous  and  apj)ai- 
ently  made  solely  for  the  purpose  of  establishing  facts 
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justifying  intervention  by  the  federal  court  in  ter- 
ritorial judicial  proceedings. 

Because  the  amount  of  the  bail  was  not  challenged 
in  the  territorial  courts,  l)ut  was  posted  on  behalf  of 
the  individual  defendants  in  those  cas'es  by  the 
I.L.W.U.,  the  court  below  has  giA^en  no  consideration 
to  the  ability  of  the  individual  defendants  to  make  the 
required  bail  or  to  have  the  bail  made  for  them.  This 
is  one  of  the  most  important  factors  to  be  considered 
by  a  court  fixing  the  amount  of  bail  and  a  court  re- 
viewing such  determination.  Bennett  v.  U.  S.,  36  F. 
(2d)  475,  CCA.  5. 

While  some  consideration  was  indirectly  given  to 
the  nature  of  the  offense  with  which  the  individuals 
were  charged,  nothing  was  mentioned  concerning  the 
penalty  for  the  offenses  charged,  the  character  and 
reputation  of  those  accused,  and  the  character  and 
strength  of  the  evidence  against  them,  all  factors 
obviously  of  great  importance  for  a  review  in  exces- 
sive bail  cases.  (72  A.L.R.  801,  et  seq.,  Factors  in 
Fixmg  Amount  of  Bail  in  Criminal  Cases.) 

The  chief  emphasis  in  the  finding  that  the  bail  is 
excessive  rests  on  the  isolation  of  the  Territory  of 
Hawaii.  This  finding  is,  of  course,  completely  un- 
realistic in  the  middle  of  the  Twentieth  Century.  With 
regularly  scheduled  airplanes,  as  well  as  those  avail- 
able for  charter,  flying  between  the  Islands  and  the 
Mainland,  any  statement  as  to  territorial  isolation  is 
slightly  anachronistic.  In  less  time  than  that  re{iuired 
to  go  by  train  from  Boston,  Massachusetts,  to  Wash- 
ington, D.  C,  or  from  Los  Angeles  to  San  Francisco, 
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passage  can  be  had  from  Honolulu  to  the  West  Coast. 
Consequently,  any  statement  that  there  is  little  chance 
for  a  defendant  under  hail  to  escape  from  the  Terri- 
tory of  Hawaii  because  of  ideographic  isolation  is  not 
to  be  given  excessive  weight. 

The  review  by  the  court  below  of  the  fixing  of  bail 
by  the  territorial  courts  was  irregularly  undertaken, 
perfunctorily  investigated,  and  then  broadly  con- 
demned. The  court  below,  mth  little  actual  knowledge 
of  existing  conditions  in  the  Territory,  without  hesi- 
tancy and  on  the  basis  of  an  obvious  misconception, 
substitutes  its  judgment  on  what  should  constitute  a 
reasonable  amount  of  bail  in  these  cases,  for  that  of 
the  trial  court.  There  is  no  evidence  that  factors  con- 
sidered by  the  trial  court  in  determining  its  figures, 
which  figures  were  not  challenged  in  the  teriitorial 
courts,  wei'e  considered  by  the  court  lielow. 

It  is,  therefore,  submitted  that  in  view  of  the  sug- 
gestion by  the  court  below  that  excessive  bail  so  found 
by  it  was  a  factor  leading  to  the  conclusion  that  crim- 
inal proceedings  in  the  territorial  courts  were  being 
carried  on  for  the  purpose  of  an  attack  upon  a  labor 
movement,  rather  than  for  the  ends  of  justice,  this 
court  should  correct  the  record  in  this  respect  and, 
without  conceding  the  validity  of  the  suggestion  of  a 
dereliction  of  duty  or  venality  of  motive,  that  may  or 
may  not  be  attributable  to  the  prosecuting  authorities 
of  the  Territory  of  Hawaii,  it  should  be  found  by  this 
court  that  the  record  is  })are  of  evidence  of  any  misuse 
of  the  legal  process  by  the  judges  and  the  courts  of  the 
Territory. 
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C.     Other  instances  of  apparent  censure  of  the  courts  of  the 
Territory  of  Hawaii. 

Because  of  the  serious  su,2:,2:estions  made  concern- 
ing the  territorial  courts  in  tlie  two  respects  pre- 
viously considered,  other  criticisms  of  the  couHs  and 
judges  contained  in  the  opinion  simihirly  denote  that 
the  court  below  may  have  imputed  to  them  motives 
or  conduct  not  in  conformity  with  the  high  traditions 
of  our  judiciary.  This  is  particularly  so  in  \'iew  of 
the  court's  finding  that  the  ''mores  of  their  (the 
Attorney  General  and  Maui  prosecutors)  time  and 
locality"  have  affected  the  motives  of  the  Attorney 
General  and  prosecuting  officers  of  Maui  County  in 
the  performance  of  their  duties  and  have  led  them  to 
use  the  legislation  under  consideration  as  a  club  to 
beat  labor. 

In  considering  the  proceedings  on  the  challenges  to 
Grand  Jury  in  Criminal  Numbers  2412  and  2413 
before  late  Judge  Albei't  M.  Cristy,^  a  citicism  was 
directed  toward  Judge  Cristy  for  permitting  only  a 
limited  review  of  the  methods  of  selection  of  the 
Grand  Jury,  the  qualification  of  those  members,  and 
the  Judge's  basis  for  such  limitations.  In  addition, 
the  coui*t  below  states : 

''.  .  .  Judge  Cristy  also  excluded  evidence 
which,  from  the  nature  of  the  offers  made,  would 
have  tended  to  show  more  clearly  that  certain 
important  elements  of  the  community  were  pre- 
cluded from  serving  on  the  Grand  Juries  of  Maui 


"This  distinguished  jurist  died  July  11,  1949,  after  a  memorable 
judicial  career,  singularly  marked  by  an  unselfish  devotion  to  the 
discharge  of  the  duties  of  his  office. 
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County.  The  Court,  however,  permitted  enough 
evidence  to  come  into  the  record  to  demonstrate 
the  eiToneous  method  employed  in  selecting  the 
1947  Maui  County  grand  jury."  (R.  498.) 

and  further  stated: 

'^  .  .  The  testimony  received  by  Judge  Cristy, 
however,  makes  it  clear,  .  .  .  that  the  exclusion  of 
certain  groups  of  the  community  was  deliberate 
and  intentional."  (R.  503.) 

If  this  language,  in  the  light  of  the  entire  opinion, 
should  be  construed  to  mean  that  motives  other  than 
those  which  should  properly  inspire  a  trial  judge  in 
making  his  rulings  governed  Judge  Cristy  in  the 
handling  of  this  case,  tJien,  it  is  submitted  that  this 
language  of  the  court  below  should  be  set  aside  and 
corrected.  There  is  certainly  nothing  in  the  record 
that  would  justify  any  such  conclusion,  and  the  back- 
ground and  experience  of  this  judge  would  refute  any 
notion  that  he  was  motivated  in  any  of  his  judicial 
actions  by  the  so-called  mores  of  the  community  to 
dispense  other  than  absolute  justice. 

If  the  language  previously  quoted  is  not  intended 
to  convey  any  impressions  critical  of  the  integrity  of 
Judge  Cristy,  then  it  is  submitted  that  the  ambiguity 
that  presently  exists  in  the  language  of  the  opinion 
of  the  court  below  should  be  clarified  by  this  Court 
in  the  face  of  the  clear  record  on  the  matter. 
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CONCLUSION. 

The  equitable  power  of  the  United  States  District 
Court  for  the  Territory  of  Hawaii  to  stay  criminal 
proceedings  pending  in  the  territorial  courts  has  not 
been  properly  exercised  in  this  case  insofar  as  a  basis 
for  the  exercise  of  such  power  is  bottomed  on  the 
inadequacy  of  the  territorial  court  system.  Such 
foundation  does  not  exist  in  fact  or  by  reason  of 
matters  that  can  be  judicially  noticed. 

The  criticism  of  the  judicial  action  implied  in  the 
opinion  of  the  lower  court  is  wholly  unsupported  by 
the  record,  and  does  not  form  an  adequate  basis  for 
any  finding  or  inference  that  the  territorial  judicial 
system  is  not  adequate  to  aftord  full  redress  for  any 
deprivation  of  rights. 

Dated,  January  25,  1950. 

Respectfully  submitted. 
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APPELLEES'  ANSWERING  BRIEF 


JURISDICTIONAL  STATEMENT 

These  are  appeals  from  a  unanimous  final  decision^  in 
these  two  cases  of  the  United  States  District  Court  for  the 
District  of  Hawaii,  sitting  en  banc,  composed  of  Senior 
United  States  Circuit  Judge  John  Biggs,  Jr.,  of  the  Third 


1  The  amicus  brief  of  the  Bar  Association  of  Hawaii  supports  the 
position  of  appellants  on  jurisdiction.  Since  the  amicus  brief  raises 
no  issues  not  raised  by  appellants,  this  answering  brief  is  directed 
both  to  appellants'  opening  brief  and  the  brief  of  the  Bar  Associa- 
tion. 

2  Opinion  reported  82  F.  Supp.  65,  R.  366-520. 


Judicial  Circuit,  Senior  United  States  District  Judge  Del- 
bert  E.  Metzger,  of  the  United  States  District  Court  for  the 
District  of  Hawaii,  and  United  States  District  Judge  George 
B.  Harris,  of  the  Northern  District  of  California. 

The  court  found  that  appellees'  complaint  for  injunction 
and  for  redress  of  deprivation  of  civil  rights  stated  a  case  of 
both  federal  and  equitable  jurisdiction,  and  after  full  hear- 
ing on  the  merits,  made  findings  of  fact  and  entered  its  de- 
crees (a)  adjudging  the  unlawful  assembly  and  riot  act  and 
the  conspiracy  act  of  the  Territory  of  Hawaii  void  as  uncon- 
stitutional; (b)  restraining  the  appellants,  Ackerman,  Bev- 
ins,  Crockett  and  Lane,  and  their  respective  agents,  depu- 
ties and  successors  in  office,  from  proceeding  with  the 
prosecution  of  the  individual  appellees  under  any  com- 
plaint or  indictment  based  on  these  acts;  (c)  declaring  the 
method  of  selection  of  the  Grand  Jury  of  Maui  County  in 
violation  of  constitutional  requirements;  and  (d)  granting 
the  benefits  of  the  decree  to  the  union  appellee  and  appel- 
lees Kawano  and  Rania  in  their  representative  capacities. 

The  cases  are  appealed  to  this  Court  under  Section  1291 
of  the  new  Judicial  Code  and  in  accordance  with  the  deci- 
sion of  the  United  States  Supreme  Court  in  Stainback  v.  Mo 
Hock  Ke  Lok  Po,  336  U.S.  368. 

STATEMENT  OF  THE  CASE^ 

A.  Parties,  Issues,  and  Jurisdiction 

These  two  cases  are  civil  rights  cases  brought  to  redress 
the  deprivation  under  color  of  territorial  law  of  constitu- 
tional and  federal  rights.  The  appellees,  plaintiffs  below, 
are  an  unincorporated  association  and  labor  union,  two 
officers  and  members  of  the  union  in  their  representative 
capacity  on  behalf  of  the  30,000  members  of  the  union,  and 
127  individuals  threatened  with  specific  prosecutions  under 

3  Unless  otherwise  indicated,  the  facts  in  the  Statement  of  the 
Case  appear  in  the  Opinion,  82  F.  Supp.  65,  R.  366-520,  R.  2-26,  31- 
34,  R.  12,300,  2-34. 


color  of  one  or  both  of  the  two  territorial  laws  found  by  the 
court  below  to  be  void  as  unconstitutional.* 

The  individual  appellees  and  the  members  of  the  union 
are  daily  wage  earners  in  the  sugar  and  pineapple  and  other 
industries  of  Hawaii.  The  individual  appellees  are  ethno- 
logically  (or  as  a  matter  of  mores  of  the  Islands)  members 
of  races  other  than  the  Caucasian  race. 

The  jurisdiction  of  the  District  Court  was  found  to  rest 
on  Sections  1343  and  1337  of  Title  28  of  the  Revised  Judi- 
cial Code  and  the  Civil  Rights  Act. 

The  appellants  at  both  numbers  are  the  Attorney  Gen- 
eral of  the  Territory,  the  Chief  of  Police  of  Maui  County, 
and  the  former  County  Attorney  of  Maui  County,  and  his 
Deputy,  at  the  time  the  acts  complained  of  occurred.  The 
action  as  to  other  defendants  named  in  the  complaint  was 
dismissed  by  the  District  Court. 

The  appellees'  complaints  alleged  that  strikes  were  con- 
ducted by  the  union  in  the  sugar  and  pineapple  industries 
in  1946  and  1947;  that  in  furtherance  of  the  objectives  of 
the  strike,  that  is,  the  improvement  of  wages,  hours  and 
conditions  of  employment,  the  appellees  engaged  in  lawful, 
peaceful  and  constitutionally  protected  activities  of  speech, 
press  and  assemblage,  and  of  peaceful  picketing. 

The  complaint,  at  Number  12,300,  alleged  that  the  ap- 
pellant Chief  of  Police  caused  the  individual  appellees  to 
be  arrested  and  charged  by  police  complaint  with  purported 
violations  of  the  territorial  unlawful  assembly  and  riot  act; 
that  the  appellants  Ackerman,  Bevins  and  Crockett  sought 
to  present  purported  criminal  charges,  framed  on  the  police 
complaints,  to  the  grand  jurors  of  Maui  County;  that  the 

*The  52  individual  appellees,  other  than  Kawano,  at  No.  12,300, 
are  threatened  with  prosecutions.  Since  the  unlawful  assembly  act 
complained  of  is  a  felony,  prosecution  can  be  only  by  indictment 
of  the  grand  jury.  An  indictment  under  both  the  unlawful  assembly 
act  and  the  conspiracy  act  has  been  returned,  under  circumstances 
hereafter  described,  against  the  individual  appellees,  other  than 
Rania,  in  12,301. 


unlawful  assembly  and  riot  act,  under  which  the  appellants 
sought  to  present  purported  criminal  charges,  is  unconsti- 
tutional in  that  it  deprives  the  appellees  of  their  rights  of 
free  speech,  press  and  assembly  for  reasons  set  out  in  the 
complaint,  and  will  subject  them  to  criminal  prosecution  if 
they  exercise  their  constitutional  rights;  that  certain  of  the 
individual  appellees  had  filed  motions  and  challenges  to  the 
grand  jury  and  to  the  methods  employed  in  selecting  its 
members;  that  the  grand  jury  had  been  selected  and  com- 
posed in  a  manner  violating  the  constitutional  rights  of 
these  appellees,  for  reasons  set  out  in  the  complaint,  and 
that  challenges  and  motions  had  been  held  to  be  without 
merit  in  a  hearing  in  which  these  appellees  were  denied  due 
process  of  law. 

The  complaint  at  Number  12,301  differed  in  that  it  also 
attacked  the  conspiracy  statute  of  the  Territory;  it  alleged 
that  the  appellants  had  presented  purported  criminal 
charges  of  alleged  violation  of  the  unlawful  assembly  and 
riot  act  and  the  conspiracy  act  to  the  grand  jurors  against 
the  individual  appellees;  that  the  grand  jury,  to  which  such 
purported  charges  were  presented,  was  selected  and  com- 
posed in  a  manner  which  violated  the  appellees'  rights. 

The  complaints  at  both  numbers  alleged  that  unless  the 
unlawful  assembly  and  riot  statute  and  the  conspiracy  stat- 
ute were  held  to  be  unconstitutional  and  void,  the  appel- 
lees would  be  deprived  of  their  constitutional  rights,  and 
that  it  was  necessary  and  imperative  for  the  court  to  assume 
jurisdiction  and  restrain  and  enjoin  the  appellants  in  order 
that  appellees  have  an  impartial,  representative  and  demo- 
cratic grand  jury;  that  appellees  had  no  plain,  adequate  or 
speedy  remedy  at  law,  and  that  unless  appellants  were  en- 
joined as  prayed,  appellees  would  be  deprived  of  rights  se- 
cured to  them  by  the  Constitution  and  laws  of  the  United 
States;  that  the  union  cannot  function,  exercise  its  property 
and  personal  rights  in  the  County  of  Maui  so  long  as  its 
members  are  subject  to  indictment  by  illegally  constituted 


grand  juries,  and  subject  to  prosecution  under  these  uncon- 
stitutional statutes,  because  of  the  fear  and  intimidation  of 
its  members  engendered  by  the  threat  of  punishment  for 
the  exercise  of  rights  guaranteed  by  the  Constitution. 

Appellees  prayed  that  the  court  issue  temporary  and  per- 
manent injunctions  prohibiting  the  enforcement  of  these 
statutes  against  the  appellees  and  enjoining  the  submission 
to  the  grand  jury  of  purported  charges  based  on  the  unlaw- 
ful assembly  and  riot  act;  that  the  court  declare  the  statutes 
to  be  unconstitutional  and  adjudge  the  methods  used  in 
selecting  the  grand  juries  of  Maui  County  to  be  unconstitu- 
tional and  contrary  to  law. 

B.  Proceedings  in  the  District  Court 

On  the  basis  of  the  showing  made  of  the  unconstitution- 
ality of  the  statutes,  and  irreparable  injury  to  appellees,  a 
temporary  restraining  order  was  issued  by  Federal  District 
Judge  Metzger  and  confirmed,  though  modified  in  form, 
after  the  hearing  on  the  return  to  the  order  to  show  cause 
and  motion  to  dissolve  it.  (R.  27,  99-103.) 

Pursuant  to  the  prayer  of  the  complaint,  and  in  accord- 
ance with  the  state  of  the  law  as  it  existed  under  the  decision 
in  Mo  Hock  Ke  Lok  Po  v.  Stainback,  74  F.  Supp.  852,  a 
three-judge  court  was  convened  to  hear  the  case. 

The  technical  and  legal  objections  here  raised  by  appel- 
lants to  the  complaint  and  its  sufficiency,  the  jurisdiction  of 
the  court,  and  the  propriety  of  the  parties,  were  considered 
'^v  the  District  Court  at  every  stage  of  the  proceeding  and 
overruled,  except  in  regard  to  the  dismissal  as  to  certain  of 
the  defendants. 

The  reasons  stated  by  the  District  Court  for  overruling 
the  motion  to  make  more  definite  was  that: 

the  protracted  arguments  demonstrated  that  the  de- 
fendants and  their  able  counsel  are  fully  informed  of 
the  nature  of  the  complaints  and  that  no  further  par- 


ticularization  or  specification  of  the  plaintiffs  is  neces- 
sary. (R.  335) 

The  District  Court  overruled  the  motions  to  dismiss  and 
for  summary  judgment,  finding  a  likelihood  that  the  intro- 
duction of  evidence  would  make  the  grave  constitutional 
issues  clearer.  Borden's  Farm  Products  Co.  v.  Baldwin,  293 
U.S.  194,  213.  See  also  Gibbsv.  Buck,  307  U.S.  66,  76.  (R. 
335-336,  R.  379,  note  6.) 

The  parties  and  the  court  agreed  to  combine  the  hearings 
on  the  temporary  and  permanent  injunction. 

C.  Evidence  and  Findings  of  Fact  and  Conclusions  of  Law  of  the 
District  Court 

1.    Evidence  and  Findings  of  Fact  Relevant  to  Both  Cases 

Upon  the  hearing  on  the  merits,  the  appellees  showed  a 
persistent  and  long  continued  policy  of  the  appellant  law 
enforcement  officers  of  singling  out  members  of  the  union, 
including  the  individual  appellees,  for  harsher  treatment 
than  other  persons  in  the  community  for  like  offenses,  and 
a  persistent  policy  of  treating  picketing  as  conspiratorial  in 
nature,  invoking  the  unconstitutional  twenty-year  felony  of 
unlawful  assembly  and  riot  and  the  conspiracy  act  against 
the  members  of  the  union  for  trivial  incidents  and  minor 
law  infractions  occurring  during  the  course  of  picketing 
activities. 

-  The  extraordinary  and  exceptional  nature  of  the  eco- 
nomic and  sociological  background  of  Hawaii's  industrial- 
ized agriculture,  in  which  the  labor  disputes  involving 
appellees  arose,  is  described  and  found  by  the  court  from 
standard  and  accepted  sources.    (R.  380-390) 

The  use  and  application  of  these  two  statutes  in  labor 
disputes  and  a  picture  of  the  way  laborers  engaged  in  labor 
disputes  have  in  the  past  fared  in  territorial  courts  is  shown 
in  a  Memorandum  on  Labor  and  the  Law,  filed  by  appellees 
at  the  request  of  the  court.  (Appendix  I,  at  page  1.) 


The  District  Court  found  as  fact: 

That  the  union  has  spent  in  excess  of  one-third  of  a  mil- 
lion dollars  in  Hawaii  since  1944  in  organizing  30,000 
workers  in  the  sugar,  pineapple  and  other  industries;  that 
large  sums  of  money  are  spent  monthly  in  the  administra- 
tion and  servicing  of  the  locals;  that  the  money  is  contrib- 
uted by  the  members  through  monthly  dues. 

That  the  purpose  of  the  union  is  to  improve  the  wages, 
hours  and  working  conditions  of  its  members  in  these  indus- 
tries; that  the  union  and  its  members  have  no  way  of  achiev- 
ing their  objectives  except  by  striking,  if  collective  bargain- 
ing and  voluntary  mediation  fails  to  settle  disputes  because 
the  employers  of  the  members  of  the  appellee  union  all 
refuse  to  submit  contract  issues  involving  wages  to  arbitra- 
tion. 

That  wages  for  common  labor  had  been  increased  from 
$1.84  a  day,  fixed  by  the  federal  government  in  1943,  to 
which  a  15%  bonus  was  added,  to  in  excess  of  eight  dollars 
a  day  under  existing  union  contracts. 

That  the  fear  generated  by  the  mass  arrests  made  by 
appellants  under  color  of  the  unlawful  assembly  and  riot 
statutes  against  the  individual  appellees  in  these  cases  for 
minor  disturbances  on  picket  lines  has  seriously  weakened 
the  ability  of  the  union  to  strike. 

That  mass  arrests  during  the  pineapple  strike,  under 
color  of  these  statutes,  for  picket  line  disturbances  broke  the 
strike  and  demoralized  many  of  the  workers,  who  left  the 
union;  that  after  the  strike,  membership  on  the  island  of 
Lanai,  where  the  mass  arrests  occurred,  dropped  from  1 300 
to  800. 

That  the  unlawful  assembly  and  riot  acts  substantially 
affected  the  course  of  labor-management  relations  in  Hawaii 
as  the  union  felt  it  would  be  suicide  to  strike  for  higher 
wages  in  the  face  of  the  consistent  established  use  of  the 
20-year  felony  of  unlawful  assembly  and  riot  for  minor  dis- 
turbances on  picket  lines. 
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That  during  the  sugar  strike,  21  members  of  the  union 
were  charged  with  and  indicted  for  unlawful  assembly  and 
conspiracy;  that  the  charges  were  dropped  two  months  after 
the  Territory-wide  strike  was  over  and  nolo  contendere 
pleas  accepted  to  misdemeanor  assault  and  battery  charges. 

That  during  the  pineapple  strike,  83  members  of  the 
union  were  arrested;  that  the  charges  were  dropped,  after 
the  strike,  for  lack  of  evidence.  Appellees  introduced  evi- 
dence to  show  that  these  arrests  were  made  and  the  defend- 
ants in  the  case  held  for  five  hours  purportedly  for  viola- 
tions of  the  unlawful  assembly  and  riot  act,  and  that  finally 
a  charge  of  obstructing  the  highway  was  made  and  dropped 
after  the  strike  for  lack  of  evidence. 

That  the  mere  existence  of  the  statute  has  been  used  by 
Territorial  courts  to  justify  sweeping  injunctions  against 
peaceful  picketing  except  as  limited  to  three. 

That  excessive  baiP  was  exacted  in  these  cases;  that  mass 
arrests  were  made  in  many  instances  where  no  evidence  of 
even  presence  at  the  scene  of  the  alleged  incident  existed, 
other  than  pictures  concededly  taken  at  the  scene  both 
before  and  after  the  incidents  occurred;  that  the  reported 
cases  indicated  that  the  unlawful  assembly  and  riot  statutes 
had  been  used  only  against  labor  while  engaged  in  labor 
disputes,  since  Hawaii  became  a  part  of  the  United  States. 

The  present  suits  grew  out  of  three  incidents  which 
occurred  during  the  1946  sugar  strike  and  1947  pineapple 
strike. 

The  1946  sugar  strike  commenced  on  September  1,  1946 
and  lasted  until  November  19,  1946,  except  at  Pioneer  Mill 
Company,  Lahaina,  Maui,  where  it  continued  until  January 
2,  1947  because  that  company  discharged  for  purported  vio- 
lations of  its  house  rules  ten  of  its  employees  upon  their 
being  charged  with  unlawful  assembly,  riot  and  conspiracy. 
(R.  1191,  1196-1197.) 

^  Bail  in  assault  and  battery  and  other  misdemeanors  ordinarily 
does  not  exceed  $25.00  in  Hawaii, 


The  1947  pineapple  strike  lasted  from  July  10  to  July  15, 
1947. 

2.    The  Paia  Incident- 12,301 

The  court's  finding  of  facts  on  this  incident  are  set 
forth  at  pages  391-401  of  the  Record.  The  appellants  do  not 
complain  of  these  findings.  Indeed,  they  cannot,  since  the 
District  Court  accepted  appellants'  version  of  the  facts  as  to 
the  incident,  even  though  appellees'  witnesses  and  the  pic- 
tures introduced  in  evidence  give  a  substantially  different 
version. 

The  District  Court's  findings  on  the  Paia  incident  show: 
Beginning  September  1,  1946,  20,000  sugar  workers  in  the 
Territory  went  on  a  strike  which  was  authorized  by  a  vote 
of  94  percent  of  the  union's  members.  The  79-day  strike 
was  remarkable  in  its  freedom  from  incidents  involving 
infractions  of  the  law  (R.  399,  note  25) .  At  Paia,  Maui, 
where  the  Maui  Agricultural  Company  is  located,  1,000 
employees  were  on  strike.  Paia  is  a  company  town  of  3,000 
inhabited  almost  wholly  by  the  employees  of  the  company, 
including  members  of  the  union  and  their  families. 

For  the  first  45  days  of  the  79-day  strike,  large  groups  of 
pickets  peacefully  picketed  the  premises  of  the  company. 
Police  were  present  at  most  times  and  raised  no  objections. 
On  the  46th  day  of  the  strike,  October  16,  1946,  there  was 
a  moving  picket  line  estimated  varyingly  from  250  to  500 
persons.  Five  employees  desiring  to  return  to  work  and  18 
to  20  police  officers  were  present.  When  these  employees 
approached  the  line  and  it  did  not  open  up.  Assistant  Chief 
of  Police  Freitas  called  the  pickets  together  into  a  group  and 
read  them  the  loitering  statute  which  provides: 

Any  person  who  shall  loiter  or  loaf  or  idle  upon  any 
public  highway,  street  or  sidewalk,  thereby  impeding 
or  rendering  dangerous  the  passage  of  pedestrians  or 
others  lawfully  using  the  public  highway,  street  or  side- 
walk, or  thereby  in  any  way  imperiling  the  public  wel- 
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fare  or  thereby  tending  in  any  way  to  cause  a  breach  of 
the  peace,  is  guilty  of  a  misdemeanor  and  upon  convic- 
tion thereof  shall  be  punished  by  a  fine  of  not  less  than 
$25  nor  more  than  $250  or  imprisonment  for  not  less 
than  thirty  days  nor  more  than  90  days. 

The  picket  line  was  not  opened  and  after  this  second 
attempt,  the  five  men  left.  No  order  to  disperse  was  made  at 
any  time  by  any  of  the  police  officers  present. 

The  whole  incident  took  no  more  than  three  minutes. 
Assistant  Chief  of  Police  Freitas  testified  that  he  congratu- 
lated the  people  on  keeping  their  heads  and  that  they  ap- 
plauded him.  He  testified  that  he  thanked  one  of  the  plain- 
tiffs, Joseph  Kaholokula,  for  his  assistance  in  getting  the 
pickets  to  listen  to  him,  and  told  him  that  he  was  glad 
nothing  serious  had  occurred.  He  said  he  might  make  a  test 
case  of  the  loitering  statute  against  four  or  five  of  the  pickets. 

No  arrests  were  made  at  that  time,  and  none  were  made 
until  at  least  three  days  later  when  the  same  police  officer 
swore  out  a  complaint  charging  approximately  fifty  of  the 
appellees  with  unlawful  assembly  and  riot. 

Appellees  were  arrested,  questioned  without  being 
warned  of  their  rights  and  required  to  put  up  bail  ranging 
from  $1,000  to  $100.  Subsequently  seventy-nine  persons, 
including  four  shown  not  to  have  been  on  the  picket  line 
that  morning,  were  indicted  for  unlawful  assembly  and  riot. 

They  were  arraigned  before  the  Second  Circuit  Court  and 
"demurred  to  the  indictment.  When  the  demurrer  was  over- 
ruled, an  interlocutory  appeal  was  taken  to  the  Supreme 
Court  of  the  Territory  which  held  the  indictment  defective 
but  upheld  the  constitutionality  of  the  statute  on  November 
26,  1947. 

While  the  case  was  still  pending  before  the  Supreme 
Court,  and  before  the  20-day  period  allowed  for  rehearing 
expired,  and  before  the  remittitur  went  from  the  Supreme 
Court  to  the  Second  Circuit  Court,  and  at  a  time  when  the 
appellants  were  restrained  by  order  of  the  District  Court 
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from  proceeding  to  indict  the  individual  appellees  in  12,300 
because  of  the  alleged  unconstitutionality  of  the  unlawful 
assembly  statute  as  well  as  the  unconstitutionality  of  the 
method  of  selection  and  composition  of  the  1947  grand  jury, 
the  appellants,  without  notice  to  appellees,  presented  and 
procured  an  indictment  under  the  challenged  statute  from 
the  challenged  jury. 

3.    The  Lanai  Iiicidents-12,300 

The  District  Court's  findings  of  fact  on  the  Lanai  inci- 
dents are  set  forth  at  pages  402-409.  The  court,  in  these 
incidents,  also  adopted  as  facts  testimony  of  appellants'  wit- 
nesses. 

In  sum,  the  evidence  shows  that  during  the  1947  pine- 
apple strike,  which  lasted  from  July  10  to  July  15,  1947,  the 
employees  of  the  Hawaiian  Pineapple  Company  on  the 
Island  of  Lanai,  which  is  owned  by  the  company,  were  on 
strike. 

The  population  of  Lanai  is  approximately  3,000  and  is 
made  up  primarily  of  the  employees  of  the  company,  includ- 
ing the  1,300  agricultural  workers,  members  of  the  appellee 
union,  and  their  families. 

Most  of  the  employees  live  in  the  company  town  of  Lanai 
City,  which  is  inland  about  seven  miles  from  the  harbor 
where  the  harbor  incident  involving  47  of  the  individual 
appellees  occurred. 

Present  at  the  time  were  six  police  officers,  a  number  of 
union  men,  spectators  and  eight  company  supervisors  or 
executives.  On  the  dock  were  11  bins  of  six-day  old  pine- 
apple picked  before  the  strike.  A  barge  dispatched  from 
Honolulu  arrived  about  4:00  o'clock  to  pick  up  the  pine- 
apple. 

The  court  notes  that  the  evidence  shows  that  a  barge  cus- 
tomarily carries  152  bins  of  pineapple,  and  that  pineapple 
is  customarily  shipped  within  48  hours  after  picking. 

When  the  barge  docked  and  the  company  supervisors 
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started  to  load  the  pineapple,  some  of  the  union  pickets 
crossed  the  kapu  (no  trespass)  line  and  threw  pineapples 
out  of  the  bins  and  punched  one  of  the  supervisors  and 
chased  another  of  the  company  men  operating  the  crane. 

The  evidence  offered  by  appellants  and  accepted  by  the 
court  in  its  findings  shows  at  its  very  worst  that  two  persons 
were  assaulted  and  battered  and  some  pineapples  were 
thrown  out  of  bins. 

Three  photographers,  including  one  of  the  police  officers, 
were  stationed  at  various  angles  taking  pictures.  Pictures 
concededly  taken  at  the  harbor  the  morning  of  the  incident 
and  after  the  incident  was  over  were  used  for  identification 
in  the  mass  arrests  that  followed. 

Eleven  of  the  appellees  in  12,300  were  arrested  on  the 
15th  and  held  incommunicado,  and  finally  released  on  ex- 
cessive bail"  on  a  charge  of  unlawful  assembly  and  riot. 
About  two  weeks  later,  51  additional  persons,  including  36 
of  the  individual  appellees  in  12,300  were  arrested  and 
charged  with  unlawful  assembly  and  riot.  4  were  dropped 
before  the  preliminary  hearing,  and  1 2  thereafter.  One  also 
was  dropped  on  the  mistaken  impression  that  he  didn't 
belong  to  the  union. 

The  Kalua  incident  involved  assault  and  battery  on  two 
non-union  employees  who  worked  throughout  the  strike. 
Five  of  the  individual  appellees  were  arrested,  charged  with 
unlawful  assembly  and  riot  as  a  result  of  this  incident,  and 
released  on  excessive  bail  of  $1000  each. 

4.    The  Grand  Jury  Issue 

The  District  Court  found  that  the  evidence  before  the 
court  showed  that  the  1947  Maui  County  Grand  Jury  was 
not  impaneled  in  accordance  with  law.  It  found  that  al- 
though at  the  hearing  of  the  challenges  by  certain  of  the 
individual  appellees  at  Number  12,300  but  a  limited  review 
of  the  methods  employed  to  select  the  grand  jury  was  per- 
mitted, there  was  sufficient  evidence  in  the  record  to  demon- 
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strate  the  erroneous  method  employed  in  selecting  the  grand 
jury. 

The  District  Court  found  that  84%  of  the  persons  se- 
lected and  listed  for  grand  jury  service  in  1947  came  from 
the  ranks  of  the  employer-entrepreneur  group  and  their 
salaried  (non-labor)  employees,  and  that  all  other  groups 
in  the  community,  including  labor,  had  approximately  a 
16%  representation,  although  male  laborers  in  Maui 
County  comprised  79%  of  the  total  male  population  of  the 
County. 

The  District  Court  found  that  the  haole  group  in  Maui 
County  comprised  but  about  3.6%  of  the  population,  but 
the  grand  jury  contained  21  haoles  or  42%  of  the  list. 

It  found  that  the  percentage  of  Koreans,  Hawaiians, 
Puerto  Ricans  and  Filipinos  on  the  list  was  zero,  and  that 
Filipinos  constituted  the  second  largest  national  group  in 
the  County  as  well  as  in  the  Territory,  there  being  over 
10,000  Filipinos  in  the  County.  The  court  also  found  that 
appellees  had  shown  that  there  were  qualified  Filipinos. 

The  District  Court  found  on  the  basis  of  the  testimony  of 
Jury  Commissioner  Pombo,  as  well  as  the  composition  of  the 
grand  jury,  that  appellees  had  proved  a  deliberate  exclusion 
of  Filipinos  from  grand  jury  service  as  well  as  a  deliberate 
weighting  of  the  grand  jury  list  in  favor  of  haoles  and  busi- 
ness men  and  against  the  laboring  men  of  the  community. 

It  found  that  the  selection  of  jurors  was  made  primarily 
From  persons  personally  known  to  the  jury  commissioners. 

The  District  Court  also  found  that  the  commissioners 
ased  a  questionnaire  requiring  prospective  jurors  to  state 
Adhere  they  were  born  and  the  "nationality"  of  both  parents; 
hat  the  questionnaire  was  not  shown  to  have  been  em- 
ployed for  any  purpose  within  the  law  and  was  in  deroga- 
ion  of  Section  83  of  the  Hawaiian  Organic  Act  requiring 
he  selection  of  jurors  without  reference  to  the  race  or  place 
)f  nativity  of  the  jurors. 
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The  District  Court  concluded  that  the  method  of  selec- 
tion of  the  1947  Maui  County  Grand  Jury,  within  principles 
well  established  and  clearly  defined  by  the  United  States 
Supreme  Court,  was  in  violation  of  the  Fifth  and  Sixth 
Amendments  and  was  not  a  fair  cross-section  of  the  commu- 
nity of  Maui  County. 

5.    Bad  Faith  of  Prosecutions 

On  the  basis  of  the  record  before  it,  the  District  Court 
found  that  the  criminal  prosecutions  against  the  individual 
appellees  were  carried  on  by  appellants  for  the  purpose  of 
attack  upon  a  labor  movement  rather  than  for  the  ends  of 
justice.  In  reaching  this  conclusion,  it  relied  on  all  facts 
found  in  the  case,  and  cited  specifically: 

1 .  (a)  The  mass  arrests  shown  by  the  record  in  the 
Paia  incident,  the  harbor  incident,  and  on  Oahu; 

(b)  The  naming  of  persons  as  defendants  in  crim- 
inal proceedings  from  photographs  taken  both  prior 
and  subsequent  to  incidents  alleged  as  violations  of  the 
unlawful  assembly  and  riot  act; 

(c)  The  fact  that  no  arrests  were  made  during  the 
course  of  the  incidents  charged  as  violations  of  the  un- 
lawful assembly  and  riot  act; 

(d)  The  excessive  bail  required  of  many  of  the  indi- 
vidual appellees  in  the  instant  cases; 

2.  The  fact  that  Assistant  Chief  Freitas  read  the 
loitering  law  and  not  the  unlawful  assembly  and  riot 
act  to  the  strikers  and  did  not  contemplate  the  swear- 
ing out  of  a  complaint  against  the  individual  appellees 
under  this  act  until  instructed  to  do  so  by  the  prosecut- 
ing officers. 

3.  The  repeated  selection  of  the  unlawful  assembly 
and  riot  act  with  its  heavy  penalties  as  vehicles  for  the 
prosecution  of  comparatively  minor  infractions  of  the 
criminal  laws; 

4.  The  haste  with  which  prosecuting  officers  pro- 
cured the  second  indictment  against  the  individual  ap- 
pellees in  case  Number  12,301  after  the  first  indictment 
was  held  invalid  by  the  Supreme  Court  of  Hawaii; 
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5.  The  fact  that  these  laws  were  not  invoked  except 
in  connection  with  labor  disputes  during  the  life  of  the 
Territory; 

6.  The  fact  that  the  maximum  penalty  under  the 
unlawful  assembly  and  riot  act  was  increased  from  five 
years  imprisonment  to  twenty  years  imprisonment  after 
a  strike  of  Filipino  workers  in  1 924. 

6.    Irreparable  Injury,  Exceptional  Circumstances,  and 
Unconstitutionality  of  Statute 

On  the  basis  of  its  findings  of  fact,  the  District  Court 
found  that  exceptional  circumstances  existed  and  that  an 
equitable  cause  of  action  had  been  made  out. 

The  District  Court  found  the  unlawful  assembly  and  riot 
act  and  conspiracy  act  of  the  Territory  unconstitutional  on 
their  face;  that  the  impact  of  the  two  statutes  as  employed 
and  as  about  to  be  employed  by  the  appellants  is  such  as  to 
disrupt  immediately  any  substantial  possibility  or  oppor- 
tunity for  genuine  collective  bargaining  between  the  em- 
ployers of  the  sugar  and  pineapple  industries  and  their 
employees;  that  the  very  existence  of  these  two  statutes  as 
well  as  the  manner  of  their  enforcement  by  appellants  so 
heavily  weighted  the  scale  in  favor  of  the  employer  and 
against  the  employee  as  to  render  fair  collective  bargaining 
a  virtual  impossibility;  that  on  the  basis  of  the  evidence  pre- 
sented, equitable  and  amicable  relations  between  employers 
and  employees  in  Hawaii  are  impossible  while  the  statutes 
stand;  that  the  repercussions  that  arise  from  the  enforce- 
ment of  these  statutes  in  Hawaii  are  such  as  to  cause  irre- 
parable damage  to  all  labor  relations  in  Hawaii. 

The  District  Court  found  other  and  equally  cogent  rea- 
sons why  injunctions  prayed  for  must  issue,  based  upon  the 
court's  findings  that  the  criminal  prosecutions  were  not 
;  brought  by  appellants  in  good  faith;  and  that  the  violation 
1  of  federal  rights  implicit  in  the  selection  of  the  grand  jury 
!  was  such  as  to  violate  constitutional  standards  made  explicit 
by  rulings  of  the  United  States  Supreme  Court. 
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D.  Decrees  and  Judgments 

On  the  basis  of  its  findings  of  fact  and  conclusions  of  law, 
set  forth  in  its  opinion,  the  District  Court  for  the  District  of 
Hawaii,  sitting  en  banc,  made  and  entered  its  decree  grant- 
ing judgment  to  appellees  and  declaring  the  unlawful  as- 
sembly and  riot  act  and  the  conspiracy  act  of  Hawaii  void  as 
unconstitutional,  enjoining  the  prosecution  of  appellees  un- 
der any  complaint  or  indictment  based  on  these  laws,  and 
holding  void  the  indictment  in  12,301  because  of  the  illegal 
constitution  of  the  grand  jury. 

ISSUE  IN  THIS  COURT 

The  question  before  this  Court  is  whether,  taking  the 
record  as  a  whole,  substantial  justice  has  been  done.  Appel- 
lees submit  that  it  has,  that  appellants'  attacks  on  jurisdic- 
tion are  not  well  founded,  and  that  other  legal  and  technical 
objections,  singly  or  in  sum,  do  not  present  facts  showing 
any  substantial  prejudice  to  appellants.  The  decrees  and 
judgment  should  therefore  be  affirmed. 

SUMMARY  OF  ARGUMENT 

A.  Theory  of  the  Case 

Appellees'  theory  of  their  case,  as  set  forth  in  their  com- 
plaint and  as  presented  and  argued  before  the  District  Court 
at  every  stage  of  the  proceeding,  and  in  the  presentation  of 
evidence  of  deprivation  of  federal  rights,  bad  faith  in  the 
prosecutions  and  denial  of  equal  protection  of  the  laws,  was 
based  squarely  on  rules  laid  down  in  the  decisions  of  the 
United  States  Supreme  Court  in  Hague  v.  CIO,  307  U.S. 
496,  Douglas  v.  Jeannette,  319  U.S.  157,  and  American  Fed- 
eration of  Labor  V.  Watson,  327  U.S.  582. 

In  Hague  v.  CIO,  the  Supreme  Court  held  that  federal 
courts  have  jurisdiction  of  suits  brought  under  the  Civil 
Rights  Act,  without  regard  to  jurisdictional  amount,  to  re- 
dress the  deprivation  of  federal  rights.  The  court  declared 
void  on  their  face  and  restrained  the  enforcement  of  two 
ordinances  of  Jersey  City,  one  of  which  required  permits  to 
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be  obtained  for  the  holding  of  parades  and  public  assem- 
blies, and  authorized  the  Director  of  Public  Safety  to  refuse 
a  permit  only  for  the  purpose  of  preventing  riots,  disturb- 
ances and  disorderly  assemblages. 

In  Douglas  v.  Jeannette,  the  Supreme  Court  again  held 
that  federal  district  courts  have  jurisdiction  of  suits  for 
injunction  brought  under  the  Civil  Rights  Act,  without 
regard  to  jurisdictional  amount,  to  redress  the  deprivation 
of  federal  rights  under  an  unconstitutional  ordinance  and  to 
restrain  its  enforcement.  Notwithstanding  the  authority 
of  the  District  Court  to  hear  and  decide  the  case,  the  Court 
said  that  as  a  matter  of  discretion  federal  courts  should 
refuse  to  interfere  with  criminal  proceedings  in  state  courts 
"save  in  those  exceptional  cases  which  call  for  the  interposi- 
tion of  a  court  of  equity  to  prevent  irreparable  injury  which 
is  clear  and  imminent." 
|p  Appellees  met  every  standard  laid  down  by  the  court  for 
an  exceptional  case. 

First,  the  Supreme  Court  said  that  courts  of  equity  do  not 
ordinarily  restrain  criminal  prosecutions  since  no  person 
is  immune  from  criminal  prosecutions  in  good  faith  for 
alleged  criminal  acts,  and  the  constitutionality  can  be  as 
readily  determined  in  the  criminal  case  as  in  the  suit  for 
injunction. 

This  appellees  met  by  showing  that  appellants  were  not 
acting  in  good  faith  in  arresting  and  prosecuting  appellees 
under  color  of  the  unconstitutional  laws  complained  of,  and 
that  the  grand  jury  to  which  appellants  presented  or  threat- 
ened to  present  these  purported  charges  was  illegally  con- 
stituted. 

They  showed  that  the  question  of  constitutionality  could 
not  be  as  readily  determined  in  the  criminal  proceedings 
since  the  Territorial  Supreme  Court  had  upheld  the  statute 
as  valid  on  its  face  and  had  in  effect  broadened  its  scope  in  a 
proceeding  from  which  no  appeal  could  be  prosecuted. 

Second,  the  Supreme  Court  said  that  the  state  courts  are 
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the  final  arbiters  of  the  meaning  and  application  of  the 
statute.  Here  the  Territorial  Supreme  Court  had  already 
interpreted  the  statute  and  held  it  valid,  so  that  a  decision  as 
to  whether  the  statute,  as  so  interpreted,  was  valid  was  ripe 
for  federal  decision. 

Third,  the  Supreme  Court  said  that  the  arrest  by  federal 
courts  of  the  processes  of  the  criminal  law  within  the  states, 
and  the  determination  of  questions  of  criminal  liability 
under  state  law  by  a  federal  court,  are  to  be  supported  only 
on  a  showing  of  danger  of  irreparable  injury  both  great  and 
immediate. 

What  constitutes  a  showing  of  irreparable  injury  the 
court  made  specific  in  American  Federation  of  Labor  v. 
Watson.  There,  the  court  held  that  the  impact  upon  a  labor 
union  and  the  threat  of  disruption  of  a  system  of  collective 
bargaining  protected  by  federal  law  was  such  as  to  meet  this 
strict  test.  The  District  Court  found  appellees'  evidence 
met  this  test. 

In  Screws  v.  United  States,  325  U.S.  91,  in  upholding  the 
criminal  conspiracy  section  of  the  Civil  Rights  Act— which 
is  in  pari  materia  with  the  section  affording  civil  relief— the 
Supreme  Court  said  that  "to  deprive  a  person  of  a  right  j 
which  has  been  made  specific  either  by  express  terms  of  the  j 
Constitution  or  laws  of  the  United  States  or  by  decisions"  of 
the  Supreme  Court  interpreting  them  supplied  the  specific 
"intent  necessary  to  constitute  wilful  deprivation  of  rights.  A 
local  officer,  the  Court  said,  who  persists  in  enforcing  a  type 
of  ordinance  which  the  Supreme  Court  has  held  invalid  as 
violative  of  the  guarantees  of  free  speech  or  freedom  of  wor- 
ship, or  a  local  official  who  continues  to  select  juries  in  a 
manner  which  flies  in  the  teeth  of  decisions  of  the  Supreme 
Court  knows  exactly  what  he  is  doing. 

He  violates  the  statute  not  merely  because  he  has  a  bad 
purpose,  but  because  he  acts  in  defiance  of  announced 
rules  of  law.  He  who  defies  a  decision  interpreting  the 
constitution  knows  precisely  what  he  is  doing. 
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Appellees  showed  that  the  unlawful  assembly  and  riot 
act  of  the  Territory  parallels  in  every  respect,  except  the 
death  penalty,  the  Riot  Act  of  George  the  First,  which  the 
Supreme  Court  in  Bridges  v.  California,  314  U.S.  252,  spe- 
cifically cited  as  a  measure  which  the  Bill  of  Rights  pro- 
hibited the  American  Congiess  from  passing. 

The  conspiracy  act  on  its  face  falls  clearly  within  that  type 
of  vague  and  indefinite  statute  which  the  Supreme  Court 
struck  down  in  United  States  v.  L.  Cohen  Grocery  Co.,  255 
U.S.  81,  on  the  ground  that 

to  attempt  to  enforce  the  section  would  be  the  exact 
equivalent  of  an  effort  to  carry  out  a  statute  which  in 
terms  merely  penalized  and  punished  all  acts  detrimen- 
tal to  the  public  interest  when  unjust  and  unreasonable 
in  the  estimation  of  the  court  and  jury. 

Appellees  met  with  exactitude  the  quantum  of  proof  held 
sufficient  to  show  a  deliberate  and  substantial  exclusion 
from  the  grand  jury  list  of  persons  on  account  of  race,  in  a 
long  line  of  cases  from  Strauder  v.  West  Virginia,  100  U.S. 
303,  through  Patton  v.  Mississippi,  332  U.S.  463,  and  as  to 
exclusion  of  wage  earners,  the  test  laid  down  in  Thiel  v. 
Southern  Pacific  Co.,  328  U.S.  217.  Appellees  showed  that 
the  1947  grand  jury  was  illegally  composed  within  the  prin- 
ciples laid  down  in  Fay  v.  New  York,  332  U.S.  261. 

These  specific  decisions  and  matters  had  been  presented 
to  the  territorial  courts,  which  had  refused  to  give  them 
effect. 

There  are  four  major  premises  under  the  theory  of  the 
case  that  will  be  developed:  the  federal  and  equitable  juris- 
diction of  the  District  Court,  the  unconstitutionality  of  the 
unlawful  assembly  act,  of  the  conspiracy  act,  and  of  the 
method  of  selection  of  the  grand  jury.  Appellants  attack 
each  of  these  premises  in  sum  and  in  fragment. 
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I. 
FEDERAL  AND  EQUITABLE  JURISDICTION 

Under  this  section  Points  I,  II,  V,  VI,  VII,  VIII,  IX,  X, 
and  XII  of  appellants'  Brief— all  of  which  attack  the  power 
of  the  court  to  hear  and  determine  the  cause,  or  the  pro- 
priety of  the  exercise  of  its  equitable  discretion  for  legal  or 
factual  reasons— are  discussed. 

Appellees  show  that  the  authorities  cited  by  appellants 
are  not  apposite  and  do  not  sustain  their  attack  on  the  juris- 
diction of  the  District  Court  or  the  propriety  of  the  exercise 
of  its  equitable  discretion. 

The  power  of  federal  district  courts  to  hear  civil  rights 
suits  for  injunctive  relief,  and  where  exceptional  circum- 
stances exist  and  irreparable  injury  will  result,  to  restrain 
state  or  territorial  officers  acting  under  color  of  unconstitu- 
tional statutes  cannot  be  questioned  as  appears  from  the 
authorities  cited  in  the  foregoing  statement  of  the  theory  of 
appellees'  case,  and  the  authorities  discussed  in  this  section 
of  appellees'  brief. 

II. 

THE  UNCONSTITUTIONALITY  OF  THE  UNLAWFUL 
ASSEMBLY  AND  RIOT  ACT 

Under  this  section  the  contentions  made  in  Point  III  of 
appellants'  Brief  are  considered.  The  clear-cut  condemna- 
tion of  statutes  of  this  type  by  the  United  States  Supreme 
Court  in  a  long  line  of  decisions  in  First  Amendment  cases 
from  Near  v.  Minnesota,  283  U.S.  697,  to  Bridges  v.  Cali- 
fornia, 314  U.S.  252,  is  shown.  The  doctrine  of  res  adjudi- 
cata  has  no  application  to  the  circumstances  of  this  case. 
Even  if  it  were  otherwise,  the  union,  the  class  representa- 
tives and  four  of  the  individual  appellees  would  not  be 
affected. 

The  Supreme  Court  of  Hawaii  specifically  upheld  the 
statute  on  its  face  without  limiting  or  narrowing  it  in  any 
way.  Indeed,  the  sweep  of  the  statute  was  broadened  by  the 
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construction  that  an  order  to  disperse  was  not  required 
before  the  heavy  penalties  of  the  statute  could  be  incurred. 

If  appellants'  contention  that  the  Federal  District  Court 
was  bound  to  reach  the  same  conclusion  as  to  constitution- 
ality that  the  Supreme  Court  of  Hawaii  reached  were  cor- 
rect, the  results  would  be  a  revolution  in  law.  Every  three- 
judge  court  convened  to  hear  a  challenge  to  the  constitu- 
tionality of  a  state  statute  would  be  bound  by  the  state 
court's  decision.  It  is  scarcely  a  worthy  argument.  See  Lane 
V.  Wilson,  307  U.S.  268. 

The  Supreme  Court  of  Hawaii,  having  judged  and  up- 
held the  statute  on  its  face,  the  doctrine  of  deference  is  not 
apposite.  Even  so,  the  District  Court  did  note  that  the 
Supreme  Court  of  Hawaii  held  an  order  to  disperse  not 
necessary  and  considered  the  statute  in  that  light.  The  state- 
ment of  the  Supreme  Court  that  the  statute  has  no  relation 
to  peaceful  picketing  says  no  more  than  that  the  statute  is 
constitutional  in  the  opinion  of  the  court.  This  is  clear  from 
the  fact  that  the  test  of  accountability,  as  appellants  call  it, 
was  framed  by  the  Supreme  Court  of  Hawaii  wholly  in  the 
words  of  the  statute  and  by  reference  to  sections  of  the 
statute. 

The  repeal  of  the  statute,  except  as  to  appellees,  and  the 
reduction  of  the  penalty  under  the  new  law  even  as  to  appel- 
lees, does  not  affect  the  question  of  constitutionality.  It 
throws  considerable  light  on  the  case  as  an  admission  against 
interest  of  appellants  as  to  the  grossly  excessive  nature  of  the 
penalty  of  twenty  years.  The  repealing  bill  was  sponsored 
by  appellants.  It  is  tantamount  to  an  admission  that  the 
District  Court  and  appellees  were  justified  in  their  condem- 
nation of  the  penalty  provisions  of  the  law.  As  originally 
presented  to  the  Legislature  by  the  appellant  attorney-gen- 
eral the  bill  sought  to  preserve  the  right  to  proceed  against 
appellees  for  the  twenty-year  maximum,  although  the  pen- 
alty under  the  succeeding  act  was  reduced  by  eighteen  years. 
See  Minority  Report  on  House  Bill  442,  appendix  II.    It 
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does  not  appear  whether  the  appellant  attorney-general  was 
responsible  for  the  largesse,  or  the  Legislature. 

in. 

THE  UNCONSTITUTIONALITY  OF  THE 
CONSPIRACY  ACT 

Under  this  section  the  contentions  made  by  appellants  in 
Point  IV  of  their  Brief  are  considered. 

Appellants  tacitly  concede  the  unconstitutionality  of  a 
portion  of  this  act  and  that  the  indictment  against  the  appel- 
lees in  12,301  is  in  part  based  on  the  unconstitutional  por- 
tion. They  urge,  however,  that  the  District  Court  should 
have  let  the  criminal  case  proceed  since  a  portion  of  the 
statute  might  be  held  to  be  valid. 

This  statute  has  been  authoritatively  construed  by  the 
Supreme  Court  of  Hawaii  in  Territory  v.  Soga,  20  Haw.  71. 
The  appellants,  however,  do  not  seek  to  determine  its  con- 
struction or  to  invoke  the  rule  of  deference  on  this  statute. 
They  remain  silent  as  to  the  existence  of  the  case. 

As  authoritatively  construed  the  conspiracy  statute  per- 
mitted the  conviction  of  four  strike  leaders  of  the  1909 
strike  of  Japanese  workers,  two  of  whom  were  newspaper 
editors.  Under  the  complaint  the  defendants  were  charged 
with  conspiring  to  impoverish  a  sugar  company  by  inciting 
laborers  to  ask  for  higher  wages.  The  means  used  were 
newspaper  articles,  a  play  and  speeches.  The  court  said  that 
it  was  a  fair  inference  that  these  articles  were  susceptible  of 
being  interpreted  as  urging  and  approving  violence  by  the 
fact  that  some  violence  subsequently  occurred.  The  de- 
fendants were  sentenced  to  ten  months  imprisonment  and 
fines  and  costs.  Most  of  the  evidence  was  obtained  by  dyna- 
miting the  safe  of  one  of  the  defendants.  Prosecutors  were 
the  attorneys  for  the  sugar  company.  See  Memorandum  on 
Labor  and  the  Law,  appendix  I,  p.  14. 

The  statute  is  clearly  void. 
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IV. 
THE  GRAND  JURY  ISSUE 

Under  this  section  appellants'  contention  with  respect 
to  the  grand  jury  issue  in  Point  XI  of  their  Brief  is  consid- 
ered. 

The  District  Court  held  that  appellees  had  no  opportun- 
ity to  challenge  the  grand  jury  under  the  circumstances  in 
which  appellants  procured  their  indictment,  and  that  it  was 
doubtful  if  territorial  law  afforded  appellees  a  remedy.  The 
District  Court  held  it  had  jurisdiction  to  hear  and  decide  the 
question  presented,  which  was  whether  the  appellees  were 
being  deprived  of  federal  rights.  The  District  Court  further 
held  that  even  if  this  were  not  so,  since  it  had  acquired  juris- 
diction, on  adequate  grounds,  that  its  decision  should  not  be 
truncated.  Appellants'  arguments  to  the  contrary  are  not 
persuasive. 

Under  the  Civil  Rights  Act,  one  may  sue  to  redress  depri- 
vation of  a  federal  right  even  without  exhausting  remedies 
under  state  law.  Lane  v.  Wilson,  307  U.S.  268,  Bomar  v. 
Keyes,  162  F  2d  136.  The  denial  of  a  fair  and  representa- 
tive grand  jury  is  per  se  a  denial  of  equal  protection  of  the 
laws.  It  is  to  be  noted  that  the  relief  sought  is  declaratory 
and  not  injunctive,  and  that  a  real  controversy  exists,  the 
appellees  having  been  indicted.  It  is  also  true  that  the  denial 
of  this  right  leaves  the  state  court  without  jurisdiction  to  try 
a  defendant  under  an  indictment  returned  by  such  a  grand 
jury.  Patton  v.  Mississippi,  332  U.S.  463. 

A  showing  that  there  has  been  no  Filipino  on  the  grand 
jury  of  Maui  County  in  thirty  years;  that  Filipinos  consti- 
tute twenty  per  cent  of  the  population  of  the  County;  that 
there  are  qualified  Filipinos;  that  jury  questionnaires  of 
Filipinos  showing  the  same  qualification  as  persons  selected 
for  jury  service  were  marked  "not  qualified"  and  question- 
able; and  the  testimony  of  a  jury  commissioner  that  no  Fili- 
pinos were  selected  because  they  had  men  that  were  better; 
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when  a  large  number  of  the  individual  appellees  are  Fili- 
pinos, is  a  sufficiently  clear  showing  to  bring  appellees  ex- 
plicitly within  the  scope  of  Supreme  Court  decisions  declar- 
ing such  exclusion  and  discrimination  a  violation  of  consti- 
tutional rights. 

A  showing  that  84  per  cent  of  a  jury  list  is  composed  of 
representatives  of  the  employer-entrepreneur  group  which 
comprises  15  per  cent  of  the  community  and  that  the  same 
percentages  existed  for  at  least  the  past  five  years,  coupled 
with  a  showing  by  testimony  of  a  jury  commissioner  that 
business  men  and  their  employees  were  better  jurors  than 
truck  drivers,  that  male  workers  constituted  79  per  cent  of 
the  population  and  that  there  were  no  agricultural  workers 
on  the  list  although  49  per  cent  of  the  population  were  agri- 
cultural laborers  and  all  of  the  individual  appellees  belong 
to  the  excluded  class  is  a  sufficiently  clear  showing  to  war- 
rant a  conclusion  that  there  was  a  deliberate  and  substantial 
weighting  of  the  jury  in  favor  of  business  men  and  against 
laborers  and  to  condemn  the  method  of  selection  as  a  denial 
of  a  grand  jury  properly  constituted  within  the  rule  of  the 
Thiel  case, 

A  showing  that  the  grand  jury  list  contained  42  per  cent 
haoles— defined  as  Caucasians  exclusive  of  Portuguese— and 
with  a  gloss  of  rank  or  economic  status— when  haoles  consti- 
tuted only  3.5  per  cent  of  the  community,  coupled  with  the 
testimony  of  a  jury  commissioner  that  he  selected  haoles 
because  they  wanted  to  run  the  country  and  they  owned  the 
country  and  that  all  the  individual  appellees  were  non-haole 
was  a  sufficiently  clear  showing  to  warrant  a  finding  of  delib- 
erate and  substantial  weighting  of  the  jury  based  on  race 
and  economic  status  and  to  condemn  a  jury  so  selected  as 
discriminatory. 
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ANSWERING  ARGUMENT 

I.    THE  DISTRICT  COURT  HAD  JURISDICTION  AND  THE 
EXERCISE  OF  ITS  DISCRETION  WAS  PROPER. 

A.  The  District  Court  was  Properly  Constituted  as  the  District 
Court  for  the  District  of  Hawaii,  Sitting  En  Banc  (B.  43-45). 

The  District  Court  held  that  if  the  requirements  for  a 
three-judge  court  under  Section  2281  of  Title  28  of  the  new 
Judicial  Code  do  not  apply  to  Hawaii— as  the  United  States 
Supreme  Court  has  since  ruled  in  Stainhack  v.  Mo  Hock  Ke 
Lok  Po,  336  U.S.  368— that  the  three  judges,  being  either  in 
the  active  service  of  the  District  Court  for  the  District  of 
Hawaii,  or  duly  designated  and  assigned  to  sit  as  district 
judges  of  that  court,  were  authorized  to  hear  and  determine 
the  case  as  the  Federal  District  Court  for  the  District  of 
Hawaii,  sitting  en  banc.  (R.  432-435,  521-522,  543-500; 
12,300,  R.  89-96.) 

Appellants  dispute  this.  (B.,  43-45)  Since  it  is  clear  that 
this  Court  has  the  right  to  review  the  decision  under  the  Mo 
Hock  case,  and  since  all  three  judges  are  clearly  authorized 
to  sit  under  the  provisions  of  Section  132  of  Title  28  of  the 
new  Judicial  Code,  which  specifically  applies  to  Hawaii, 
there  is  no  question  of  the  power  of  the  three  judges  to  sit  as 
the  District  Court  for  the  District  of  Hawaii. 

Apparently,  appellants  wish  to  cut  down  the  stature  of  the 
decision  and  to  insist  that  this  Court,  ostrich-like,  look  upon 
the  unanimous  decision  of  three  federal  judges  as  if  it  were 
the  decision  of  one  judge. 

B.  The  Jurisdiction  of  the  District  Court  Rests  on  Section  1343 
of  Title  28  of  the  New  Judicial  Code  and  the  Civil  Rights 
Act  and  on  Section  1337  of  the  New  Judicial  Code.  Alter- 
natively, Jurisdiction  Exists  Under  Section  1331  of  the  New 
Judicial  Code. 

1.    Existence  of  Jurisdiction  Under  Section   1343  and  the 
Civil  Rights  Act  (B.  45-48,  49-50,  75-82). 

The  District  Court  held  that  it  had  jurisdiction  of  the 
parties  and  of  the  deprivation  of  constitutional  rights  com- 
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plained  of  under  Section  1343  of  the  new  Judicial  Code® 
and  the  Civil  Rights  Acts,  R.  S.  Section  1979,  8  U.S.C.A.  43, 
R.  S.  Section  1977,  8  U.S.C.A.  Section  41,  without  regard  to 
jurisdictional  amount.    (R.  436-438) 

Appellees  candidly  urged  before  the  District  Court  and 
urge  here  that  the  District  Court  has  jurisdiction  under 
1343  and  the  predecessor  of  this  section.  Section  24  (14)  of 
the  old  Judicial  Code,  28  U.S.C.A.  41  (14) ,  without  regard 
to  jurisdictional  amount,  in  spite  of  the  conflict  in  deci- 
sions.^ Appellants  concur  that  this  section  confers  jurisdic- 
tion of  deprivation  of  constitutional  and  federal  rights  on 
individuals  in  Hawaii  in  a  proper  case,  without  regard  to 
jurisdictional  amount,  despite  the  absence  of  the  word  "ter- 
ritory."   (B.  46-47) 

This  question  is  of  great  importance  to  Hawaii  and  a  reso- 
lution of  the  conflict  in  decisions  is  certainly  desirable. 

Since  the  right  to  sue  is  clearly  given  under  Section  43  of 
Title  8,  and  the  problem  is  the  imperfect  creation  of  a 
forum.  Bell  v.  Hood,  327  U.S.  678,  would  seem  to  be  conclu- 


6  Both  Section  24  (14)  of  the  old  Judicial  Code,  cited  in  appellees' 
complaint  and  Section  1343  of  the  new  Judicial  Code,  effective  at 
the  time  of  decision  are  set  forth  in  full  at  page  165  of  the  Appel- 
lants' Brief. 

"^  The  first  decision  on  the  right  of  persons  to  maintain  an  action 
based  on  the  Civil  Rights  Act  without  proof  of  jurisdictional 
amount  was  Alesna  v.  Rice,  Civil  No.  769  in  the  records  of  the 
-United  States  District  Court  for  the  District  of  Hawaii,  in  the  Rul- 
ing Upon  Motion  for  a  Preliminary  Injunction,  filed  February  25, 
1947.  This  ruling  held  41  (14)  applicable  to  Hawaii. 

The  next  decision  on  the  point.  Mo  Hock  Ke  Lok  Po  v.  Stainback, 
74  F.  Supp.  852,  reversed  on  other  grounds,  336  U.S.  369,  denied  the 
application  of  41  (14)  to  Hawaii. 

In  Alesna  v.  Rice,  74  F.  Supp.  865,  affirmed  on  other  grounds, 
172  F.  2d  176,  the  question  was  re-examined  by  the  District  Court 
in  the  light  of  the  Mo  Hock  decision  and  its  earlier  decision  uphold- 
ing jurisdiction  reaffirmed.  Here  the  District  Court  held  that  Sec- 
tion 1343  of  the  new  code  applies  to  Hawaii  basing  its  decision  in 
part  on  the  full  status  given  to  the  United  States  District  Court  for 
the  District  of  Hawaii  under  the  new  code,  and  without  expressing 
an  opinion  as  to  the  old  code  section.  See  full  discussion  of  prob- 
lem, Alesna  v.  Rice,  74  F.  Supp.  865,  868. 
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sive  that  the  word  "state"  should  here  be  construed  t6  in- 
clude "territory": 

And  it  is  established  practice  for  this  Court  to  sustain 
the  jurisdiction  of  federal  courts  to  issue  injunctions  to 
protect  rights  safeguarded  by  the  Constitution  and  to 
restrain  individual  state  officers  from  doing  what  the 
Fourteenth  Amendment  forbids  the  State  to  do.  More- 
over, where  federally  protected  rights  have  been  in- 
vaded, it  has  been  the  rule  from  the  beginning  that 
courts  will  be  alert  to  adjust  their  remedies  so  as  to 
grant  the  necessary  relief.  And  it  is  also  well  settled 
that  where  legal  rights  have  been  invaded  and  a  federal 
statute  provides  for  a  general  right  to  sue  for  such  inva- 
sion, federal  courts  may  use  any  available  remedy  to 
make  good  the  wrong  done. 

Conceding  the  right  of  the  individual  appellees  to  sue 
under  Section  1343  of  the  new  Judicial  Code,  appellants 
assert  that  the  District  Court  erred  in  holding  that  the  union 
appellee  may  maintain  the  suit  without  showing  of  jurisdic- 
tional amount.  The  District  Court's  reasoning  and  authori- 
ties seem  unassailable  on  this  issue.  (R.  436-439,  513-515, 
B.  45-46) 

Appellants  point  to  the  fact  that  only  the  individual 
plaintiffs  were  permitted  to  sue  in  Hague  v.  CIO,  307  U.S. 
496.  They  misconstrue  the  case  and  misstate  the  District 
Court's  position.  That  ruling  was  based  on  the  opinion  of 
the  majority  of  the  justices  in  the  Hague  case  that  the  right 
to  assemble  and  discuss  the  benefits  of  national  labor  legis- 
lation is  a  privilege  and  immunity  of  citizenship.  Only  nat- 
ural persons  are  protected  by  the  privileges  and  immunities 
clause.  Justice  Stone  placed  jurisdiction  on  the  due  process 
clause  in  his  dissenting  opinion,  concurred  in  by  Mr.  Justice 
Reed  and,  as  to  this  point,  Mr.  Chief  Justice  Hughes.  In 
Douglas  V.  Jeannette  Mr.  Justice  Stone  wrote  the  opinion  of 
the  court,  basing  it  on  due  process. 

Appellees  believe  that  the  situation  in  a  territory  is  dif- 
ferent than  in  a  state.   Neither  the  privileges  and  immuni- 
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ties  clause  nor  the  due  process  clause  is  necessary  to  transmit 
the  guarantees  of  the  First  Amendment.  As  Congress  is  pro- 
hibited directly  from  passing  laws  abridging  free  speech  by 
this  amendment,  so  is  a  territory  which  exercises  only  power 
delegated  by  Congress.  Deprivation  of  rights  under  both 
the  First  and  Fifth  amendments  is  asserted  by  appellees. 

As  the  District  Court  points  out,  corporations  are  "per- 
sons" within  the  meaning  of  the  due  process  clause  of  the 
Fourteenth  Amendment  and  are  entitled  to  protection 
against  the  abridgment  of  a  free  press  by  state  action.  Near 
V.  Minnesota,  283  U.S.  697,  Grosjean  v.  American  Press,  297 
U.S.  233.  See  also  Rule  17b  of  the  Rules  of  Civil  Procedure 
on  capacity  to  sue,  Rule  23  on  class  actions,  Stapleton  v. 
Mitchell,  60  F.  Supp.  51,  and  AFL  v.  Watson,  327  U.S.  582, 
where  an  unincorporated  association  was  permitted  to  test 
the  validity  of  a  provision  of  the  constitution  of  Florida. 
The  court,  however,  found  it  unnecessary  to  pass  on  this 
point,  finding  jurisdiction  under  the  commerce  section. 

The  appellee  union  and  its  officers  being  an  association  of 
natural  persons  are  entitled  to  protection  against  depriva- 
tion, under  color  of  territorial  law,  of  rights  guaranteed  by 
the  Constitution  and  federal  law. 

They  are  therefore,  as  the  District  Court  held,  entitled  to 
maintain  a  civil  rights  suit  under  Section  1343,  without 
regard  to  jurisdictional  amount,  as  are  the  individual  ap- 
pellees. 

The  District  Court  held  that  appellees'  complaint  set 
forth  and  that  they  proved  a  cause  of  action  under  the  Civil 
Rights  Act. 

The  substance  of  appellees'  complaint  is  precisely  the 
same  as  the  complaint  upheld  in  Douglas  v.  Jeannette,  319 
U.S.  157.   "In  substance,"  the  Supreme  Court  said, 

the  complaint  alleges  that  respondents  proceeding  un- 
der the  challenged  ordinance,  by  arrest,  detention  and 
by  criminal  prosecutions  of  petitioners  and  other  Jeho- 
vah's Witnesses,  had  subjected  them  to  deprivation  of 
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their  rights  of  freedom  of  speech,  press  and  religion 
secured  by  the  Constitution,  and  the  complaint  seeks 
equitable  relief  from  such  deprivation  in  the  future.  .  . 

As  to  jurisdiction,  the  court  said: 

"We  think  it  plain  that  the  district  court  had  jurisdic- 
tion as  a  federal  court  to  hear  and  decide  the  question 
of  the  constitutional  validity  of  the  ordinance.  .  . 

.  .  .  the  district  courts  of  the  United  States  are  given 
jurisdiction  by  28  U.S.C.  Section  41  (14)  over  suits 
brought  under  the  Civil  Rights  Act  without  jurisdic- 
tional amount.  Not  only  do  petitioners  allege  that  the 
present  suit  was  brought  under  the  Civil  Rights  Act, 
but  their  allegations  plainly  set  out  an  infringement  of 
its  provisions. 

In  effect  appellants  make  the  astounding  assertion  that  a 
person  shows  no  deprivation  of  the  right  of  free  speech  by 
showing  arrest  and  prosecution  under  a  statute  which 
abridges  that  right.  According  to  this  logic  a  member  of  the 
Jehovah's  Witnesses  sect  could  not  complain  of  a  depri- 
vation of  his  right  to  distribute  religious  literature  if  in  the 
course  of  distributing  the  literature  he  was  guilty  of  an 
assault  because  he  forced  the  door  open  against  the  house- 
holder's will.  That  he  might  be  liable  to  prosecution  for 
such  an  assault  does  not  mean  that  he  can  be  prosecuted 
under  a  statute  which  abridges  freedom  of  worship. 

A  person  has  a  right  not  to  be  arrested  and  prosecuted 
under  laws  that  abridge  freedom  of  speech;  arrest  and  prose- 
cution under  such  a  void  law  constitutes  a  deprivation  of  a 
constitutional  right,  and  he  is  deprived  under  color  of  law 
because  the  arresting  officer  acted  by  virtue  of  the  authority 
the  law  purported  to  give  him.  Thus  all  the  elements  appel- 
lants say  are  necessary  are  present  if  the  law  complained  of 
is  unconstitutional. 

Appellants  have  mesmerized  themselves  with  their  re- 
peated assertions  that  the  appellees  seek  only  the  right  to 
violence  and  lawless  conduct.   Their  state  of  mind  under- 
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mines  their  legal  scholarship.  Even  if  it  be  assumed  that 
some  of  the  individual  appellees  are  subject  to  prosecution 
under  some  valid  law  of  the  Territory,  they  are  deprived  of 
rights  by  being  prosecuted  under  an  invalid  one. 

Of  course  appellants'  own  witnesses  refute  the  charge 
"deliberate  use  of  mass  force  and  violence"  which  they 
reiterate  in  defense  of  their  conduct.  It  is  a  far  cry  from  an 
incident  at  which  nothing  serious  occurred,  and  as  a  result 
of  which  four  or  five  persons  might  be  charged  with  loiter- 
ing, to  the  prosecution  of  eighty  persons  for  a  serious  felony 
with  a  maximum  of  twenty  years  imprisonment. 

Appellees'  complaint  not  only  raises  the  question  of 
appellees'  right  to  be  free  from  intimidation  and  coercion  in 
its  exercise  of  the  right  to  free  speech,  assembly  and  peaceful 
picketing  by  virtue  of  the  void  statutes.  It  also  raises  the 
question  of  the  denial  of  equal  protection  implicit  in  having 
invoked  against  appellees  statutes  interfering  with  this  right 
not  invoked  against  other  members  of  the  community.^ 

The  complaint  further  charges  the  misuse  of  power  by 
appellants  under  color  of  law,  that  is,  prosecutions  not  in 
good  faith.  Appellants'  assertion  to  the  contrary  is  surpris- 
ing in  view  of  the  record.  (B.  15-17)  See  United  States  v. 
Classic,  313  U.S.  299;  Screws  v.  United  States,  325  U.S.  91. 

Thus,  the  complaint  as  amended  (R.  3,  31)  charges  that 
the  appellant  Lane  and  his  officers  and  agents  charged  ap- 
pellees with 

purported  violations  of  said  unlawful  assembly  and  riot 
act; 

that  appellants  Ackerman,  Bevins  and  Crockett  sought  to 
present 


8  Appellants  devote  Section  V  (B.  75-82)  of  their  brief  to  establish 
that  appellees  suffered  no  denial  of  equal  protection  of  the  law.  Ap- 
pellees agree  that  the  equal  protection  clause  of  the  Fourteenth 
Amendment  does  not  apply  to  Hawaii.  Appellees  agree  also  that 
the  due  process  clause  of  the  Fifth  Amendment  protects  them 
against  discriminatory  action  by  either  legislative  or  administrative 
action.  Equal  protection  and  rights  under  the  law  is  also  accorded 
appellees  by  Section  41  of  Title  8,  Civil  Rights  Act. 
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purported  criminal  charges  for  purported  violations  of 
the  unlawful  assembly  act; 

and  that  unless  restrained,  appellants  will  indict  and  place 
appellees  on  trial  for  alleged  violations  of  said  unlawful 
assembly  and  riot  statute,  and 

will  purport  to  act  under  color  of  said  statute. 

"Purported"  means  under  "the  specious  and  deceptive 
appearance  of  intending  or  claiming."  "Under  color  of" 
means  "under  pretense  of."  Screws  v.  United  States,  325 
U.S.  91. 

Appellants  understood  that  the  question  of  bad  faith  was 
an  issue,  and  undertook  to  refute  the  evidence  of  bad  faith 
adduced  by  the  appellees.  In  appellants'  closing  argument 
before  the  District  Court,  Miss  Lewis  stated: 

.  .  .  Apparently  there  is  some  attempt  to  persuade  the 
court  that  the  defendants  in  this  case,  the  prosecuting 
ofificers,  are  not  proceeding  in  good  faith;  that  they  do 
not  have  the  facts  to  back  up  these  charges.  Well,  we 
have  been  in  here  and  we  submit  we  have  shown  prob- 
able cause  for  each  and  every  charge  sufficient  that  a 
jury  should  decide  the  conflicts  in  the  testimony. 
Hence,  why  go  into  the  questions  of  bad  faith?  Well, 
the  plaintiffs  will  say:  "Maybe  in  those  cases  it  is  one 
thing,  but  how  do  we  know  what  you  will  do  in  the 
future?" 

and  again.  Miss  Lewis  stated: 

.  .  .  and  we  have  some  claim  of  bad  faith  which  is  met 
because  we  have  shown  what  the  proof  is  and  what  oc- 

jL.       curred,  so  that  I  think  that  redherring  should  be  dis- 

w        regarded  as  well. 

If  misuse  of  power,  that  is,  bad  faith,  will  sustain  a  crim- 
inal charge  under  the  Civil  Rights  Act,  it  cannot  be  dis- 
puted that  bad  faith  is  an  element  to  be  considered  in  a  civil 
suit  for  deprivation  of  rights. 
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Denial  of  equal  protection  of  the  law  is  a  deprivation  of 
rights,  which  appellees  showed.  The  evidence  shows  the 
repeated  purposeful  invocation  of  these  two  void  laws  for 
comparatively  minor  infractions  of  the  law  by  appellants 
against  the  appellees. 

The  evidence  also  shows  a  general  picture  of  the  continu- 
ous selection  of  these  laws  for  prosecution  in  cases  growing 
out  of  labor  disputes  where  its  use  seems  inappropriate. 

Appellants,  by  way  of  testimony  introduced  into  the  brief, 
cite  a  shocking  case,  uncovered  since  the  hearing,  of  fifteen 
young  men  who,  on  a  plea  of  guilty,  were  convicted  under 
the  unlawful  assembly  act  where  no  labor  dispute  was  in- 
volved. This  case  proves  that  the  law  is  a  danger,  as  the  Dis- 
trict Court  said,  to  others  in  the  community  as  well  as 
laborers. 

One  such  instance  of  the  use  of  the  statute  under  inappro- 
priate conditions  where  a  labor  dispute  is  not  involved,  is 
scarcely  enough  to  balance  the  scales  which  the  statute  has 
caused  to  be  weighted  so  heavily  against  labor. 

Appellees'  Memorandum  on  Labor  and  the  Law,  Appen- 
dix I,  shows  the  consistent  and  successful  use  of  both  these 
statutes  in  labor  disputes  for  almost  the  full  hundred  years 
of  their  existence. 

The  record  shows  that  the  1946  sugar  strike  was  the  first 
successful  strike  in  the  history  of  the  Territory.  The  conclu- 
sion from  the  cases  reported  in  appendix  I  is  that  the  abuse 
of  these  criminal  statutes  played  a  substantial  role  in  break- 
ing the  past  strikes.  See  Territory  v.  Soga,  20  Haw.  7 1 . 

The  removal  cases  cited  by  appellants  (B.,  p.  51)  are  not 
applicable  as  tests  of  jurisdiction  or  quantum  or  nature  of 
evidence  under  the  Civil  Rights  Act.  Thus,  in  Screws  v. 
United  States,  the  Supreme  Court  said: 

Nor  are  the  decisions  under  Section  33  of  the  Judicial 
Code,  28  U.S.C.A.  Section  76,  7  F.C.A.  Title  28,  Sec- 
tion 76,  in  point.   That  section  gives  the  right  of  re- 
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moval  to  a  federal  court  of  any  criminal  prosecution 
begun  in  a  state  court  against  a  revenue  officer  of  the 
United  States  "on  account  of  any  act  done  under  color 
of  his  office  or  of  any  such  revenue  law."  The  cases 
under  it  recognize  that  it  is  an  "exceptional"  procedure 
which  wrests  from  state  courts  the  power  to  try  offenses 
against  their  own  laws,  citing  cases.  Thus  the  require- 
ments of  the  showing  necessary  for  removal  are  strict. 
See  Maryland  v.  Soper  (No.  2) ,  270  U.S.  36,  42,  70  L. 
ed.  459,  461,  46  S.  Ct.  192,  saying  that  acts  "necessary 
to  make  the  enforcement  effective"  are  done  under 
"color  of  law."  Hence  those  cases  do  not  supply  an 
authoritative  guide  to  the  problems  under  section  20 
which  seek  to  afford  protection  against  officers  who  pos- 
sess authority  to  act  and  who  exercise  their  powers  in 
such  a  way  as  to  deprive  a  person  of  rights  secured  to 
him  by  the  Constitution  or  laws  of  the  United  States. 
It  is  one  thing  to  deprive  state  courts  of  their  authority 
to  enforce  their  own  laws.  It  is  quite  another  to  emas- 
culate an  Act  of  Congress  designed  to  secure  individ- 
uals their  constitutional  rights  by  finely  spun  distinc- 
tions concerning  the  precise  scope  of  the  authority  of 
officers  of  the  law.  Cf.  Yick  Wo.  v.  Hopkins,  118  U.S. 
356,  30  L.  ed.  220,  6  S.  Ct.  1064.   (Italics  supplied.) 

Jurisdiction  of  the  person  and  subject  matter  of  the  com- 
plaint indisputably  exists  under  the  Hague  and  Jeannette 
cases. 

Appellee  made  out  a  case  in  equity,  as  the  District  Court 
found  under  Section  1343  of  the  new  Judicial  Code  and  the 
Civil  Rights  Act.  Appellees'  showing  that  the  statutes  are 
unconstitutional,  that  appellees  have  been  deprived  of  rights 
under  them,  have  been  singled  out  for  harsher  treatment 
than  other  members  of  the  community,  have  been  prose- 
cuted in  bad  faith  and  denied  equal  protection  of  the  laws,  a 
fair  and  impartial  jury,  and  that  the  fear  engendered  by  the 
statutes  weakens,  disrupts  and  threatens  labor  relations, 
meets  all  the  tests  ever  exacted  to  invoke  the  exercise  of 
equitable  discretion. 
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2.    Existence  of  Jurisdiction  Under  Section  1337  of  Title  28  <rf 
the  New  Judicial  Code. 

The  District  Court  also  found  jurisdiction  existed  under 
Section  1337  of  Title  28  of  the  new  Judicial  Code,  formerly 
Section  24  (8),  28  U.S.C.A.  41  (8),  (R.  430-439,  R.  477- 
484) .  This  holding  was  based  upon  the  showing  of  the 
impact  of  both  the  unlawful  assembly  and  riot  act  and  the 
conspiracy  act,  and  the  manner  of  their  enforcement  by 
appellants  on  labor  relations  in  Hawaii. 

Clearly,  the  gist  of  the  appellees'  complaint  was  the  threat 
to  the  effectiveness  and  the  very  existence  of  the  union 
implicit  in  such  sweeping,  all-embracive  statutes,  and  the 
manner  in  which  they  were  used  by  the  appellants. 

Thus,  the  appellee  union  and  its  two  officers  in  represen- 
tative capacities  on  behalf  of  all  the  members  of  the  union, 
brought  the  suit  "in  order  to  protect  and  obtain  the  benefits 
of  the  Civil  Rights  Act  and  the  Constitution  of  the  United 
States  for  its  members".  The  complaint  alleged  that  in  the 
course  of  labor  disputes,  the  appellees  engaged  in  lawful, 
peaceful  and  constitutionally  protected  activities  of  free 
speech,  press  and  assemblage  and  of  peaceful  picketing;  that 
the  individual  appellees  were  arrested  under  color  or  pre- 
tense of  these  void  laws  and  charged  by  appellants  with  pur- 
ported violations  of  these  laws;  that  appellants  sought  to 
present  or  presented  these  charges  to  a  grand  jury  illegally 
■composed  under  federal  and  territorial  laws;  that  unless 
appellants  are  restrained,  appellees  will  be  deprived  of 
rights  secured  to  them  by  the  Constitution;  that  the  appel- 
lees have  spent  thousands  of  dollars  in  the  organization  and 
establishment  of  a  trade  union,  which  cannot  function  and 
exercise  its  property  rights  and  personal  rights  so  long  as  its 
members  are  subject  to  indictment  by  an  illegally  consti- 
tuted grand  jury  and  subject  to  prosecution  under  statutes 
containing  unconstitutional  limitations  on  the  right  to 
picket  because  of  the  fear  and  intimidation  of  the  appellees 
engendered  by  the  threat  of  punishment  for  the  exercise  of 
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these  rights  guaranteed  by  the  Constitution.    (R.  3-20,  31- 
33;  12,301,4-27) 

Not  only  appellees'  complaint  but  all  the  evidence  of 
appellees  showed  the  devastating  effect  of  these  laws  and 
their  impact  upon  labor  relations. 

In  American  Federation  of  Labor  v.  Watson,  327  U.S. 
582,  where  suit  was  brought  alleging  a  deprivation  of  rights 
because  of  a  conflict  with  a  provision  of  the  Florida  Consti- 
tution with  rights  under  the  First  and  Fifth  Amendments 
and  the  National  Labor  Relations  Act,  a  three-judge  federal 
court  found  jurisdiction  under  Section  24  (1)  and  24  (14) 
of  the  old  Judicial  Code.  The  Supreme  Court,  however, 
did  not  pass  on  the  existence  of  jurisdiction  under  these  pro- 
visions of  the  code  but  based  jurisdiction  on  Section  24  (8) , 
the  predecessor  of  1337. 

Appellees  here  did  not  allege  jurisdiction  under  Section 
24  (8)  of  the  old  Judicial  Code  nor  conflict  with  the  Na- 
tional Labor  Relations  Act.  The  identity  of  the  rights  of 
association  under  the  First  Amendment  and  that  Act  ap- 
pears in  National  Labor  Relations  Board  v.  Jones  &  Laugh- 
lin  Steel  Company,  301  U.S.  1.  The  complaints  set  forth 
and  the  evidence  fully  supports  the  District  Court's  finding 
of  jurisdiction  and  of  facts  supporting  that  jurisdiction. 

Appellants  misapprehend  the  law  when  they  assert  that 
the  District  Court  was  without  power  to  base  jurisdiction  on 
1337  because  the  complaint  did  not  allege  jurisdiction  un- 
der this  section. 

Rule  15  (b)  of  the  Federal  Rules  of  Civil  Procedure 
allows  amendments  to  conform  to  the  evidence  even  after 
judgment. 

The  federal  rule  covering  amendments  is  to  be  liberally 
construed,  and  should  be  allowed  where  the  interests  of 
justice  will  be  served.  An  amendment  which  makes  no 
change  in  the  facts  relied  upon  for  recovery,  but  which 
merely  alters  the  remedy  or  result  of  the  facts  alleged,  it  has 
been  held,  states  no  different  cause  of  action  and  is  proper. 
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Amendments  may  be  made  at  any  time  while  the  court  has 
jurisdiction,  even  after  judgment;  and  upon  appeal  the 
appellate  court  may  regard  a  pleading  as  having  been 
amended  to  conform  to  the  proof.  These  principles  are  well 
established.  McAllister  v.  Sloan,  81  F.  (2d)  707.  In  that 
case,  it  appeared  that  the  plaintiffs,  in  drawing  their  com- 
plaint, proceeded  on  a  theory  of  recovery  under  a  statute, 
but  stated  sufficient  facts  to  make  out  a  cause  of  action  at 
common  law.  The  court's  opinion  contains  an  exhaustive 
summary  of  authorities: 

.  .  .  The  practice  of  the  federal  courts  is  to  permit 
amendments  in  all  judicial  proceedings  where  they  are 
necessary  to  enable  parties  to  reach  the  merits  of  the 
controversy  they  attempt  to  present,  and  where  the 
allowance  of  the  amendments  will  work  no  injustice.  In 
re  Plymouth  Cordage  Co.  et  al.  (CCA.)  135  F.  1000, 
1003;  Woodard  v.  Outland,  supra,  37  F.  (2d)  87,  89. 
Amendments  to  pleadings  are  freely  allowed  where 
they  are  in  furtherance  of  justice.  The  propriety  of 
such  amendments  is  a  matter  of  discretion  with  the  trial 
court,  and  its  determination  will  not  be  disturbed  un- 
less it  appears  that  its  discretion  has  been  unwisely  ex- 
ercised and  that  its  action  was  not,  under  the  circum- 
stances, in  furtherance  of,  but  a  detriment  to  justice. 
Schulenberg  v.  Norton,  (CCA.  8)  49  F.  (2d)  578, 
579.  Amendments  may  be  made  at  any  time  while  the 
court  has  jurisdiction,  even  after  judgment;  and  upon 
appeal  the  appellate  court  may  regard  a  pleading  as 
having  been  amended  to  conform  to  the  proof.  Schul- 
enberg V.  Norton,  supra,  49  F.  (2d)  578,  at  page  579. 
An  amendment  which  makes  no  change  in  the  facts 
relied  upon  for  recovery,  but  which  merely  alters  the 
remedy  or  result  of  the  facts  alleged,  states  no  different 
cause  of  action  and  is  proper.  Schulenberg  v.  Norton, 
supra,  49  F.  (2d)  578,  at  page  579;  Missouri,  Kansas  & 
\  Texas  Ry.  Co.  v.  Wulf,  226  U.S.  570,  33  S.  Ct.  135,  57 
I  L.  Ed.  355;  New  York  Central  &  Hudson  River  R.  Co. 
v.  Kinney,  260  U.S.  340,  43  S.  Ct.  122,  67  L.  Ed.  294; 
'  Manhattan  Oil  Co.  et  al.  v.  Mosby  (CCA.  8)  72  F. 
(2d)  840,  843.    (Italics  supplied.) 
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The  authorities  amply  support  the  power  of  the  District 
Court  to  give  judgment  in  accordance  with  the  facts. 

3.  Jurisdiction  Under  Section  1331  of  Title  28  of  the  New  Judi- 
cial Code. 

Appellants'  statement  of  the  court's  finding  of  jurisdic- 
tion is  confusing  (B.  p.  45) .  The  court's  ruling  that  juris- 
diction existed  without  regard  to  jurisdictional  amount  un- 
der Section  1343  and  1337  applies  to  the  union  appellee  as 
well  as  to  the  individual  appellees.  The  findings  as  to  the 
jurisdictional  amount  in  notes  1  (R.  371)  and  5  (R.  377- 
378)  were  alternative  findings  in  event  the  reviewing  court 
disagreed  with  the  District  Court's  conclusion  that  jurisdic- 
tion existed  under  Section  1343  and  1337  of  the  new  code. 

The  amended  complaint  in  12,300  (R.  2-24,  31-34)  and 
the  complaint  in  12,301  (R.  2-27)  allege  that  the  case  or 
controversy  exceeds  as  to  each  plaintiff  the  sum  of  $3,000. 
Appellants  denied  this. 

The  District  Court  found  that  the  union  appellee  had 
established  the  jurisdictional  amount,  but  that  the  damages 
to  the  individual  appellees  were  not  cognizable  in  monetary 
terms. 

If  this  Court  finds  that  jurisdiction  as  to  the  union  appel- 
lee cannot  be  founded  on  1343,  jurisdiction  has  been  estab- 
lished under  1331  of  the  Revised  Code,  24  (1)  of  the  old 
code. 

There  is  no  question  as  to  the  individual  appellees'  right 
under  Section  1343. 

Section  1359  of  Title  28  of  the  new  Judicial  Code  cited  by 
appellants  (B.,  p.  46)  can  have  no  conceivable  application 
since  it  deals  with  collusive  joinder  of  plaintiffs. 

C.  The  District  Court  Had  Jurisdiction  to  Hear  and  Determine 
the  Case,  Notwithstanding  the  Provisions  of  Section  2283  of 
Title  28  of  the  New  Judicial  Code  and  Section  265  of  the  Old 
Judicial  Code. 

The  District  Court  held  that  Section  2283  of  the  new 
Judicial  Code,  Section  265  of  the  old  Judicial  Code,  do  not 
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deprive  federal  courts  of  jurisdiction  to  enjoin  proceedings 
in  state  courts.    (R.  469-472)  | 

Both  appellants  and  the  Bar  Association  take  the  position 
that  Section  2283  of  the  new  Judicial  Code  deprives  the 
District  Courts  of  jurisdiction,  that  is  power,  to  enjoin  the 
enforcement  of  the  statutes  declared  void  and  the  threatened 
action  of  appellants  in  presenting  charges  to  the  grand  jury 
under  these  statutes  in  12,300  and  to  enjoin  proceedings 
against  the  individual  appellees  in  12,301  under  the  indict- 
ment under  these  void  statutes  returned  by  the  unconstitu- 
tionally composed  grand  jury. 

The  Bar  Association  brief  states: 

A  United  States  District  Court  may  not  enjoin  criminal 
proceedings  pending  in  state  courts  because  of  congres- 
sional prohibitions  against  such  intervention.  This  is 
so,  irrespective  of  the  circumstances  surrounding  the 
state  court  criminal  proceedings,  the  methods  or  mo- 
tives of  state  prosecuting  officers,  or  any  other  factors. 
(P-4) 

Appellants  submit,  by  reason  of  the  prohibition  of  Sec- 
tion 2283, 

that  a  federal  equity  court  cannot  enjoin  pending  state 
or  territorial  criminal  prosecutions,  that  it  lacks  juris- 
diction to  do  so.  (B.  p.  40) 

These  are  remarkable  statements  in  the  light  of  history. 

Section  265  of  the  old  Judicial  Code  has  long  been  held 
to  be  a  rule  of  comity.  In  an  article  entitled  "The  Power 
of  Federal  Courts  to  Enjoin  Proceedings  in  State  Courts," 
42  Yale  Law  Journal  1 168,  at  page  1 172,  it  is  stated: 

The  Supreme  Court  has  flatly  declared  that  Section  265 
is  not  a  limitation  upon  the  jurisdiction  of  the  federal 
courts,  but  is  merely  a  restriction  upon  the  exercise  of 
their  power  to  grant  equitable  relief.  This  constitutes 
an  open  avowal  that  even  though  the  sole  object  of  a 
federal  suit  is  to  enjoin  proceedings  in  a  state  court,  the 
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federal  court  must  nevertheless  inquire  into  the  merits 

of  the  controversy  and  determine  whether  or  not  the 

relief  should  be  granted. 

Smith  V.  Apple,  2^4:  U.S.  274.  Accord:  Sovereign  Camp 

Woodmen  of  the  World  v.  O'Neill,  266  U.S.  292;  see 

Russell  V.  Detrick,  23  F.  2d   175,   178    (CCA.  9th, 

1927). 

Curiously,  the  Bar  Association,  in  note  7  at  page  37  of  its 
Brief,  exposes  the  speciousness  of  the  argument,  made  as  a 
flat  assertion,  that  Section  265  of  the  old  Judicial  Code  is 
jurisdictional  and  not  a  rule  of  comity  as  construed  by  the 
Supreme  Court.  In  that  note,  it  is  pointed  out  that  an 
unsuccessful  attempt  was  made  in  Congress  in  1910  to  de- 
prive federal  courts  of  the  jurisdiction  they  had  asserted  and 
exercised  for  over  100  years  to  enjoin  the  enforcement  of 
state  statutes.  Instead,  the  existing  judicial  construction  was 
legislatively  sanctioned,  but  with  new  procedural  require- 
ments. To  guard  against  the  improvident  issuing  of  injunc- 
tions against  the  "enforcement,  operation  or  execution"  of 
state  stattues,  the  three-judge  court  requirement  was 
adopted.  This  provision  did  not,  of  course,  enlarge  equity 
jurisdiction,  but  neither  did  it  narrow  it.  The  words  "en- 
forcement, operation  or  execution"  of  statutes  comprehends 
criminal  as  well  as  civil  statutes  and  proceedings. 

The  position  of  appellants  and  the  Bar  Association  is  par- 
ticularly remarkable  in  the  light  of  Hague  v.  CIO,  307  U.S. 
496,  Bevins  v.  Prindable,  39  F.  Supp.  708,  affirmed,  314 
U.S.  573,  and  Douglas  v.  Jeannette,  319  U.S.  157,  which 
hold  that  Section  43  of  Title  8  gives  federal  district  courts 
jurisdiction  of  suits  in  equity  to  restrain  state  officers,  act- 
ing under  color  of  state  laws,  from  infringing  on  rights  guar- 
anteed by  the  Constitution  and  federal  law. 

In  Hague  v.  CIO,  307  U.S.  496,  Mr.  Justice  Stone  stated: 

.  .  .  the  right  to  maintain  a  suit  in  equity  to  restrain 
state  officers,  acting  under  a  state  law,  from  infringing 
the  rights  of  freedom  of  speech  and  assembly  guaran- 
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teed  by  the  due  process  clause,  is  given  by  Act  of  Con- 
gress to  every  person  within  the  jurisdiction  of  the 
United  States  whether  a  citizen  or  not,  and  such  a  suit 
may  be  maintained  in  the  district  court  without  allega- 
tion or  proof  that  the  jurisdictional  amount  required 
by  Section  24  (1)  of  the  Judicial  Code  is  involved. 

Whether  the  court  should  exercise  its  discretion  to  grant 
the  relief  prayed  depends  on  whether  the  petitioner  es- 
tablishes a  cause  of  action  in  equity.  But  there  is  no  artifi- 
cial distinction  to  be  made  between  state  officers  threaten- 
ing to  act  under  color  of  law,  and  state  officers  acting  under 
color  of  law. 

In  Douglas  v.  Jeannette,  319  U.S.  157,  Mr.  Justice  Stone, 
writing  for  the  majority,  said: 

.  .  .  the  arrest  by  the  federal  courts  of  the  processes  of 
the  criminal  law  within  the  states,  and  the  determina- 
tion of  questions  of  criminal  liability  under  state  law 
by  a  federal  court  of  equity,  are  to  be  supported  only 
on  a  showing  of  danger  of  irreparable  injury  "both 
great  and  immediate." 

To  make  out  their  theory  that  federal  district  courts  have 
no  jurisdiction  to  stay  state  court  proceedings  under  crim-| 
inal  laws  in  violation  of  the  federal  Constitution,  appellants; 
and  the  Bar  Association  have  to  play  hopscotch  through  the 
cases.   It  is  clear  that  they  jumped  all  the  cases  decided  un- 
der the  Civil  Rights  Act  on  which  appellees'  suit  is  based. 

After  noting  exceptions  engrafted  on  what  they  contend 
is  the  statutory  prohibition  by  judicial  decision  and  statute, 
both  appellants  and  the  Bar  Association  buttress  their  con- 
tention that  the  statute  removes  jurisdiction  from  federal 
district  courts  to  enjoin  civil  and  criminal  proceedings  in 
state  courts  by  what  they  describe  as  the  doctrine  of  Cline 
V.  Frink  Dairy  Co.,  274  U.S.  445,  and  Ex  Parte  Young,  209 
U.S.  123. 

In  the  Cline  case,  a  federal  three-judge  court  held  uncon- 
stitutional a  state  anti-trust  law  and  restrained  its  enforce- 
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ment  both  in  pending  and  threatened  prosecutions.  The 
Supreme  Court  held  that  a  case  for  the  exercise  of  equitable 
jurisdiction  had  been  made  out  and  that  the  statute  was 
unconstitutional.  It  modified  the  injunction  in  so  far  as  it 
was  directed  against  the  pending  prosecutions. 

Appellants  seek  to  prove  too  much.  First,  clearly  if  the 
Supreme  Court  of  the  United  States,  or  a  federal  district, 
or  circuit  court,  declared  a  state  criminal  statute  unconsti- 
tutional on  its  face  and  restrained  its  enforcement,  it  would 
be  a  fool-hardy  state  prosecutor  indeed  who  would  attempt 
thereafter  to  procure  convictions  in  pending  prosecutions 
under  the  voided  statute.  In  fact,  the  court  in  the  Cline 
case  noted  that  the  objection  would  lead  only  to  a  narrow- 
ing of  the  decree. 

The  voiding  of  the  statute  and  the  restraining  of  its  en- 
forcement accomplishes  the  purpose.  In  Hague  v.  CIO,  the 
court  said: 

As  the  ordinance  is  void,  the  respondents  are  entitled 
to  a  decree  so  declaring  and  an  injunction  against  its 
enforcement  by  the  petitioners. 

In  Douglas  v.  Jeannette,  the  court,  referring  to  its  deci- 
sion of  the  same  day  in  the  Murdoch  case  declaring  the 
challenged  ordinance  void,  said: 

There  is  no  allegation  and  no  proof  that  respondents 
would  not,  nor  can  we  assume  they  will  not  acquiesce 
in  the  decision  of  this  court  holding  the  challenged 
ordinance  unconstitutional  as  applied  to  petitioners. 

Second,  it  appears  from  the  Cline  case  that  the  plaintiff 
complained  to  the  federal  court  that  the  state  officers  threat- 
ened to  and  were  about  to  present  evidence  to  the  grand 
jury  to  procure  indictments  under  the  void  statute. 

This  is  exactly  what  the  appellees  complain  of  in  case  No. 
12,300.  Prosecution  of  these  appellees  could  only  be  by 
indictment  under  the  requirements  of  the  Fifth  Amend- 
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ment.  After  the  District  Court  had  assumed  jurisdiction  in 
12,300  and  issued  a  restraining  order  based  on  the  substan- 
tial showing  of  the  unconstitutionality  of  the  statute  and 
the  illegality  of  the  method  of  selection  of  the  grand  jury 
against  the  appellants  Crockett  and  Bevins  and  the  grand 
jurors,  and  while  they  were  so  restrained,  the  indictment 
against  the  individual  appellees  in  12,301  was  returned  un- 
der the  challenged  statute  by  the  challenged  grand  jury.  It 
is  noteworthy  that  the  appellees  in  12,300  were  before  the 
court  as  members  of  the  class  represented  by  the  union  and 
Kawano  in  his  representative  capacity  for  all  the  members 
of  the  union. 

It  is  rather  difficult  to  square  this  with  the  principles  of 
comity. 

Thus,  under  the  doctrine  of  the  Cline  case,  the  District 
Court,  having  acquired  jurisdiction  of  the  litigants  and  the 
subject  matter,  could  stay  the  proceedings  to  protect  its  own 
jurisdiction  previously  acquired.  Ex  Parte  Young,  209  U.S. 
123. 

Third,  it  is  also  noteworthy  that  in  the  Cline  case  both 
the  three-judge  court  and  the  United  States  Supreme  Court, 
finding  the  challenged  statute  unconstitutional  on  its  face, 
and  a  cause  of  action  in  equity  made  out,  saw  no  necessity 
for  awaiting  an  authoritative  construction  of  the  statute  in 
the  pending  prosecution  in  the  state  court. 

The  decrees  in  these  cases  declare  the  statutes  void  and 
restrain  their  enforcement  against  the  individual  appellees, 
and  through  the  union  appellee  and  the  class  representa- 
tives, all  the  members  of  the  union  under  any  complaint  or 
indictment  based  on  the  laws  declared  void. 

Appellants'  assertion  that  the  District  Court  "seems  to 
have  been  of  the  view  that  the  bringing  of  the  present  cases 
under  the  Civil  Rights  Act  enlarged  the  scope  of  its  equity 
jurisdiction"  (R.  480)  is  unwarranted  and  unsubstantiated 
by  anything  the  court  said.  The  only  meaning  that  can  be 
ascribed  to  this  assertion  is  that  appellants  disagree  with  the 
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court  that  good  faith  is  material  under  the  Civil  Rights  Act. 

In  both  Hague  v.  CIO  and  Douglas  v.  Jeannette,  the  Su- 
preme Court  made  no  specific  reference  to  Section  265  of 
the  old  code.  In  both  cases  it  cited  Section  43  of  Title  8 
as  the  statutory  base  for  the  maintenance  of  the  suit. 

Appellees  have  no  quarrel  with  the  assertion  that  the 
Civil  Rights  Act  did  not  enlarge  equity  jurisdiction  of  the 
federal  court,  but  it  clearly  gave  federal  district  courts  juris- 
diction in  law  and  equity  of  causes  of  action  within  its  scope. 

Appellants  seem  to  feel  that  since  Section  265  of  the  old 
Judicial  Code  was  adopted  in  1793  it  thereupon  modified 
existing  standards  of  a  cause  of  action  in  equity.  The  logic 
is  the  other  way. 

The  fact  that  the  Civil  Rights  Act  was  adopted  after  the 
code  section  indicated  an  intention  to  engraft  a  statutory 
exception  to  Section  265  where  a  cause  of  action  in  equity 
was  made  out.  As  we  have  seen,  this  is  the  construction  that 
the  Supreme  Court  has  given  the  Civil  Rights  Act. 

Appellants  assert  that  the  lower  court  held  that  a  bill  in 
equity  confers  greater  powers  of  intervention  in  pending 
state  criminal  cases  for  the  protection  of  civil  rights  than 
does  the  removal  statute,  "it  being  only  necessary,  accord- 
ing to  this  holding,  that  petitioner  ignore  the  ancillary  na- 
ture of  such  an  equity  bill,  whereupon  the  federal  court  will 
find  itself  free  of  all  statutory  limitations."    (B.,  90-91) 

Perhaps  losing  litigants,  like  poets,  having  a  certain  li- 
cense. If  such  license  exists,  it  has  been  stretched  pretty  far 
here. 

The  District  Court  stated  that  it  was  of  the  opinion  that 
decisions  controlling  the  removal  of  civil  rights  cases  to  the 
federal  courts  are  not  persuasive  in  these  cases. 

The  question  presented,  the  court  said,  is  not  whether 
the  case  of  Territory  v.  Kaholokula  may  be  removed  to  the 
federal  court,  but  whether,  in  a  suit  based  upon  the  Civil 
Rights  Acts,  this  court  may  consider  whether  appellees  have 
been  deprived  of  rights  guaranteed  to  them  by  the  Consti- 
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tution  of  the  United  States  by  reason  of  the  methods  em- 
ployed in  the  selection  of  the  1947  Maui  County  Grand 
Jury. 

That  the  removal  statutes  are  not  an  "authoritative  guide 
to  the  problems  under  section  20  which  seeks  to  afford  pro- 
tection against  officers  who  possess  authority  to  act  and  who 
exercise  their  powers  in  such  a  way  as  to  deprive  a  person 
of  rights  secured  to  him  by  the  Constitution  or  laws  of  the 
United  States,"  was  specifically  held  in  Screws  v.  United 
States,  325  U.S.  91. 

Appellants  also  invoke  habeas  corpus  proceedings  to  but-  ^ 
tress  their  contention  that  the  District  Court  committed 
"error  of  the  first  magnitude"  in  giving  "unlimited  scope 
to  a  non-existent  equity  power  of  intervention  expressly 
prohibited  to  be  used." 

But  in  habeas  corpus  proceedings,  as  in  suits  in  equity 
under  the  Civil  Rights  Act,  there  can  be  no  question  of  the 
power  of  the  federal  courts  to  act,  and  their  discretion  is 
based  on  the  circumstances  of  the  case.  This  was  made  very 
clear  by  the  Supreme  Court  in  Ex  Parte  Royall,  117  U.S. 
241,  in  which  it  was  held  that  federal  courts  have  jurisdic- 
tion to  discharge  on  habeas  corpus  before  trial  a  person  who 
is  restrained  of  his  liberty  in  violation  of  the  Constitution 
of  the  United  States,  and  who  is  held  under  state  process  for 
trial  on  an  indictment  charging  him  with  an  offense  against 
the  laws  of  the  State.  Because  of  the  facts  in  the  case,  the 
Supreme  Court  did  not  reverse  the  denial  of  the  writ,  but 
qualified  the  discretionary  power  of  the  lower  court,  saying: 

The  circuit  court  has  a  discretion  whether  it  will  dis-T 
charge  him  upon  habeas  corpus  in  advance  of  his  trial  j: 
in  the  court  in  which  he  is  indicted;  that  discretion,^ 
however,  to  be  subordinated  to  any  special  circum-h 
stances  requiring  immediate  action.   (Italics  ours.)         | 

In  suits  in  equity  to  redress  deprivation  of  constitutionalj 
rights,  like  in  habeas  corpus  proceedings,  the  question  is] 
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not  of  the  jurisdiction  of  the  federal  court,  but  whether  a 
case  is  made  out  in  which  the  equitable  jurisdiction  should 
be  exercised  as  a  matter  of  discretion. 

I      Beal  V.  Missouri  Pacific  R.  Corp.,  312  U.S.  45,  85  L.  ed. 

i  577,  decided  in  1940,  fourteen  years  after  the  Cline  case, 

!  states  the  rule: 

Interference  with  the  processes  of  the  criminal  law  in 
state  courts,  in  whose  control  they  are  lodged  by  the 
Constitution,  and  the  determination  of  questions  of 
criminal  liability  under  state  law  by  federal  courts  of 
equity  can  be  justified  only  in  most  exceptional  circum- 
stances, and  upon  clear  showing  that  an  injunction  is 
necessary  in  order  to  prevent  irreparable  injury. 

This  rule  was  cited  and  confirmed  in  Watson  v.  Buck,  313 
U.S.  387,  85  L.  ed.  1417,  by  the  Supreme  Court  and  again 
in  affirming  Bevins  v.  Prindahle,  39  F.  Supp.  708,  at  314 
U.S.  573. 

Section  2283  does  not  oust  federal  courts  of  jurisdiction 
in  suits  to  grant  injunctive  relief  against  criminal  proceed- 
ings in  a  state  court.  Under  the  Civil  Rights  Act,  the  fed- 
eral courts  are  given  jurisdiction  to  redress  deprivation  of 
constitutional  and  federal  rights  and  are  bound  to  grant  re- 
lief if  a  showing  is  made  that  a  state  officer  acting  under 
color  of  law  deprives  a  person  of  rights  and  exceptional  cir- 
p  cumstances  exist  and  a  showing  of  irreparable  injury  is 
made.  Failure  to  exercise  discretion  in  a  proper  case  is 
reversible  error.  AFL  v.  Watson,  327  U.S.  582,  Toomer  v. 
Witsell,  334  U.S.  385. 

D.  The  Union  and  Class  Representatives  Are  Proper  Parties. 

The  District  Court  considered  the  appellants'  contentions 
that  the  union  and  class  representatives  are  not  proper  par- 
ties at  all  stages  of  the  proceedings,  and  overruled  the  objec- 
tions. It  held  that  the  union  and  class  representatives  are 
proper  parties  by  direct  holding  of  the  Supreme  Court  in 
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American  Federation  of  Labor  v.  Watson,  327  U.S.  582.  (R. 
513-515.)  Both  Douglas  v.  Jeannette  and  Bevins  v.  Prind- 
ahle,  where  the  jurisdiction  of  the  court  over  the  cause  of 
action  and  the  parties  was  upheld,  were  class  suits. 

Appellants'  contention  with  respect  to  Hague  v.  CIO  has 
already  been  discussed,  supra,  pages  28-29.  See  also  Staple- 
ton  V.  Mitchell,  60  F.  Supp.  51. 

An  unincorporated  association  is  nothing  more  in  con- 
templation of  law  than  the  individuals  who  compose  it. 

Appellees  showed  the  impact  of  the  actions  of  appellants 
on  every  phase  of  its  activities,  and  the  fear  and  intimida-   | 
tion  of  its  members  resulting  from  the  actions  under  color 
of  these  two  statutes  of  appellants. 

At  the  instance  of  the  appellant  Attorney  General,  the 
Legislature  of  the  Territory  of  Hawaii  in  1949,  after  the 
decision  and  decrees  of  the  court,  repealed  both  the  unlaw- 
ful assembly  act  and  the  conspiracy  act  declared  void  by 
the  court,  and  substituted  new  laws,  except  as  to  the  127 
individual  appellees  against  whom  the  Territorial  Legisla- 
ture attempted  to  preserve  the  right  to  proceed  with  prose- 
cutions, even  though  motivation  for  the  repeal  was  the  de- 
clared unconstitutionality  of  the  statutes  by  the  three-judge 
court.^ 

It  was  noted  by  both  the  House  and  Senate  reports  that 
the  penalty  was  excessive.  This  was  conceded  before  both 
Houses  by  the  appellant  Attorney  General. 

^  A  bitter  fight  developed  in  the  House  of  Representatives  on  the 
attempt  to  re-enact  the  unlawful  assembly  and  riot  act  declared  un- 
constitutional by  the  court.  The  Minority  Report  of  the  House 
Judiciary  Committee  is  set  forth  in  Appendix  IL  The  vote  on  the 
Bill  in  the  House  was  19-10  for  enactment. 

The  unlawful  assembly  act  as  it  existed  at  the  time  of  the  court's 
decision  is  set  forth  in  full  in  Appendix  I  of  the  Appellants'  Open- 
ing Brief,  pp.  188-192.  The  Repealing  Act  and  the  new  text  is  set 
forth  in  Appendix  III  of  Appellants'  Opening  Brief,  pp.  192-195. 
The  Conspiracy  Statute,  as  it  existed  at  the  time  of  the  court's  deci- 
sion, appears  in  Appendix  IV,  pp.  195-198  of  Appellants'  Brief,  and 
the  repealing  and  amending  act  is  set  forth  in  Appendix  V,  pp. 
198-200. 
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[       That  the  re-enactment  of  these  two  statutes  was  at  the 
I  instance  of  the  appellant  Attorney  General  appears  from 
I  the  Majority  Report  of  the  House  Judiciary  Committee: 
1 

j  This  bill  is  an  administration  bill  prepared  and  drafted 

by  the  Office  of  the  Attorney  General  of  the  Territory 
of  Hawaii.  The  purpose  of  this  bill  is  to  re-define  the 
crime  of  "riot"  by  increasing  the  number  necessary  to 
constitute  a  riot  from  "three  or  more"  persons  to  "six 
or  more"  persons;  to  decrease  the  penalty  therefor  from 
"twenty"  years  to  "two"  years;  to  amend  Section  1 1581 
of  the  Revised  Laws  of  Hawaii  1945  and  making  it  a 
misdemeanor  to  remain  present  at  a  place  of  riot  after 
being  ordered  to  disperse;  and  to  repeal  the  remaining 
sections  of  Chapter  277. 

P  The  fact  that  only  members  of  the  appellee  union  can  be 
'prosecuted  under  the  two  void  acts,  increases  rather  than 
diminishes  the  threat  of  irreparable  injury  to  the  appellees. 
There  can  be  no  question  that  a  justiciable  controversy 
exists.  The  right  to  be  free  from  prosecution  under  color 
of  territorial  law  of  statutes  infringing  on  constitutional 
rights,  and  to  equal  protection  of  the  laws  is  the  right  of 
every  person. 

Even  apart  from  the  threat  to  appellees  from  the  enforce- 
ment of  the  statutes,  the  right  to  a  representative  grand  jury 
selected  in  accordance  with  constitutional  standards  is  the 
right  of  every  person.  The  denial  of  this  right  is  in  and  of 
Itself  a  denial  of  the  equal  protection  of  the  laws.  Neal  v. 
Delaware,  103  U.S.  370;  Smith  v.  Mississippi,  162  U.S.  592. 

E.  The  Doctrine  of  Clean  Hands  Has  No  Application  to  These 
Cases. 

Appellants  assert  that  this  equity  maxim  is  applicable 

here,  and  that  the  court  misunderstood  the  maxim    (B   100- 
103) 

The  court  discusses  the  question  fully  in  its  decision,  and 
holds  the  doctrine  inapplicable.    (R.  485-486) 
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As  we  have  seen,  appellants'  witness,  Assistant  Chief  of 
Police  Freitas,  testified  that  he  stated  in  his  official  report 
that  nothing  serious  occurred  during  the  Paia  incident;  that 
possibly  four  or  five  persons  might  be  charged  to  make  a 
test  case  out  of  the  loitering  law.  He  told  the  picketers  at 
the  time  that  if  any  breaches  of  the  peace  occurred,  arrests 
would  be  made.  Twenty  police  officers  were  present  and 
no  arrests  were  made. 

Yet,  79  persons  were  subsequently  indicted  under  the  20- 
year  felony  statute  in  the  first  indictment,  and  75  persons 
were  charged  under  both  statutes  in  the  second  indictment. 

In  the  recent  case  of  Toomer  v.  Witsell,  73  F.  Supp.  371, 
334  U.S.  385,  the  question  of  the  application  of  the  maxim 
to  a  suit  for  equitable  relief  against  an  allegedly  unconsti- 
tutional statute  was  considered. 

The  specially  constituted  three-judge  court  said: 

Defendants  point  to  the  fact  that  certain  of  plaintiffs 
have  been  found  guilty  of  criminal  violation  of  the 
statutes  and  say  that  in  proper  application  of  the  clean 
hands  doctrine  they  should  not  be  heard  by  a  court  of 
equity.  It  is  well  settled,  however,  that  courts  of  equity 
"do  not  close  their  doors  because  of  plaintiff's  miscon- 
duct, whatever  its  character,  that  has  no  relation  to 
anything  involved  in  the  suit,  but  only  for  such  viola- 
tions of  conscience  as  in  some  measure  affect  the  equi- 
table relations  between  the  parties  in  respect  of  some- 
thing brought  before  the  court  for  adjudication.  Story, 
id.,  §  100.  Pomeroy,  id.,  §  399.  They  apply  the  maxim, 
not  by  way  of  punishment  for  extraneous  transgres- 
sions, but  upon  considerations  that  make  for  the  ad- 
vancement of  right  and  justice.  They  are  not  bound 
by  formula  or  restrained  by  any  limitation  that  tends 
to  trammel  the  free  and  just  exercise  of  discretion." 
Keystone  Driller  Co.  v.  General  Excavator  Co.,  290 
U.S.  240,  245,  246,  54  S.  Ct.  146,  147,  78  L.  Ed.  293; 
Mas  V.  Coca  Cola  Co.,  4  Cir.,  163  F.  2d  505.  The  mat- 
ter involved  in  suit  here  is  the  constitutionality  of  the 
statutes  complained  of  by  plaintiffs,  and  neither  this 
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question  nor  the  equitable  relationship  of  the  parties 
could  possibly  be  affected  by  plaintiffs'  disobedience  of 
the  statutes;  and,  at  all  events,  the  matter  is  one  resting 
in  our  discretion  and  we  should  not  exercise  that  dis- 
cretion to  refuse  a  hearing  to  one  who  complains  that 
state  legislation  affecting  others  as  well  as  himself  is 
violative  of  rights  guaranteed  by  the  Constitution  of 
the  United  States. 

The  Supreme  Court  affirmed  this  decision,  saying: 

Some  of  the  individual  appellants  had  previously 
been  convicted  of  shrimping  out  of  season  and  in  in- 
land waters.  The  District  Court  held  that  this  previous 
misconduct,  not  having  any  relation  to  the  constitu- 
tionality of  the  challenged  statutes,  did  not  call  for  ap- 
plication of  the  clean  hands  maxim.   We  agree. 

Appellants  assert  flatly  that  the  court  has  no  power  to  look 
'to  their  bad  faith,  but  yet  insist  that  because  some  infrac- 
tions of  the  law  occurred,  they  can  with  impunity  violate 
and  deprive  appellees  of  their  constitutional  rights. 

F.  Bad  Faith  of  the  Prosecutions  Was  Properly  Considered  by  the 
District  Court  as  an  Element  of  Appellees'  Showing  of  Excep- 
tional Circumstances  and  Irreparable  Injury.  (B.  103-134, 
amicus  brief  40-49.) 

Appellants  advance  the  novel  contention  that  the  oppo- 
site of  good  faith  prosecution  is  not  prosecution  in  bad  faith, 
and  that  a  federal  court  cannot  interfere  with  the  exercise 
of  power  by  state  law  enforcement  officers.  (B.,  pp.  103- 
109.) 

Again  appellants  seek  to  invoke  the  removal  cases  to  sup- 
port their  contention.  As  we  have  shown,  they  are  inappli- 
cable in  suits  to  redress  deprivation  of  rights  under  color  of 
law.  Action  in  abuse  of  power  held  because  an  officer  is 
clothed  with  the  authority  of  the  law  makes  the  plainest  case 
of  violation  of  civil  rights. 

The  District  Court  came  to  the  conclusion  that  the  action 
taken  by  appellants  was  not  in  good  faith.  (R.  480-483.)  Its 
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findings  are  amply  supported  by  the  record.  Its  conclusion 
is  supported  by  the  Supreme  Court  decisions  under  the 
Civil  Rights  Acts. 

In  United  States  v.  Classic,  313  U.S.  299,  the  court  said: 

Misuse  of  power  possessed  by  virtue  of  state  law  and 
made  possible  only  because  the  wrongdoer  is  clothed 
with  the  authority  of  state  law,  is  action  taken  under 
color  of  law. 

The  Civil  Rights  Act  provides  both  civil  redress  and  crim- 
inal sanctions  against  action  of  state  officers  under  color  of 
law.  The  criminal  counterpart  of  Section  43  is  Section  20 
of  the  old  criminal  code.   Section  242  of  Title  18  provides: 

Deprivation  of  rights  under  color  of  law 

Whoever,  under  color  of  any  law,  statute,  ordinance, 
regulation,  or  custom,  willfully  subjects  any  inhabitant 
of  any  State,  Territory  ,or  District  to  the  deprivation 
of  any  rights,  privileges,  or  immunities  secured  or  pro- 
tected by  the  Constitution  or  laws  of  the  United  States, 
or  to  different  punishments,  pains,  or  penalties,  on  ac- 
count of  such  inhabitant  being  an  alien,  or  by  reason 
of  his  color,  or  race,  than  are  prescribed  for  the  punish- 
ments of  citizens,  shall  be  fined  not  more  than  1 1,000 
or  imprisoned  not  more  than  one  year,  or  both. 

In  construing  this  section,  which  is  dealing  in  pari  materia 
with  Section  43  of  Title  8,  in  Screws  v.  United  States,  325 
U.S.  91,  the  court  said: 

Acts  of  officers  who  undertake  to  perform  their  official 
duties  are  included  whether  they  hew  to  the  line  of 
their  authority  or  overstep  it.  If,  as  suggested,  the  stat- 
ute was  designed  to  embrace  only  action  which  the 
State  in  fact  authorized,  the  words  "under  color  of  any 
law"  were  hardly  apt  words  to  express  the  idea. 

After  rejecting  the  tests  of  the  removal  statute  as  a  guide 
to  the  interpretation  of  Section  20,  the  court  continued. 
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Hence  those  cases  do  not  supply  an  authoritative  guide 
to  the  problems  under  §  20  which  seeks  to  afford  pro- 
tection against  officers  who  possess  authority  to  act  and 
who  exercise  their  powers  in  such  a  way  as  to  deprive 
a  person  of  rights  secured  to  him  by  the  Constitution 
or  laws  of  the  United  States.  It  is  one  thing  to  deprive 
state  courts  of  their  authority  to  enforce  their  own 
laws.  It  is  quite  another  to  emasculate  an  Act  of  Con- 
gress designed  to  secure  individuals  their  constitutional 
rights  by  finely  spun  distinctions  concerning  the  pre- 
cise scope  of  the  authority  of  officers  of  the  law. 

It  is  clear  that  all  of  the  actions  found  by  the  court  in  sup- 
port of  its  conclusion  that  the  prosecutions  against  appellees 
by  appellants  were  not  in  good  faith  are  actions  taken  under 
color  of  law  and  in  abuse  of  law.  The  District  Court's  re- 
fusal to  dismiss  as  to  appellants  Bevins  and  Crockett  after 
they  ceased  to  hold  office  was  therefore  proper. 

This  was  the  very  purpose  for  which  Section  43  was  de- 
signed—to provide  redress  for  persons  deprived  of  rights 
secured  by  the  Constitution  or  laws  of  the  United  States. 

It  is  the  duty  of  a  federal  court  to  see  that  federal  rights 
are  protected  in  substance  as  well  as  in  form.  In  Norris  v. 
Alabama,  294  US..  587,  the  Supreme  Court  said: 

When  a  federal  right  has  been  specially  set  up  and 
claimed  in  a  state  court  it  is  our  province  to  inquire 
not  whether  it  was  denied  in  express  terms,  but  also 
whether  it  was  denied  in  substance  and  effect. 

Surely  a  federal  court  has  the  same  duty  when  it  is  the 
trier  of  facts. 

In  Yick  Wo  V.  Hopkins,  118  U.S.  356,  the  Supreme  Court 
made  it  clear  that  there  is  no  room  in  our  constitutional 
government  for  purely  arbitrary  and  personal  power.  The 
court  said: 

When  we  consider  the  nature  and  theory  of  our  insti- 
tutions of  government,  the  principles  upon  which 
they  are  supposed  to  rest,  and  review  the  history  of 
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their  development,  we  are  constrained  to  conclude  that 
they  do  not  mean  to  leave  room  for  the  play  and  action 
of  purely  personal  and  arbitrary  power. 

The  petitioner  was  discharged  on  a  writ  of  habeas  corpus 
from  imprisonment  under  a  state  law  held  to  be  valid  and 
which  appeared  on  its  face  to  be  valid.  As  enforced,  how- 
ever, it  was  directed  against  only  persons  of  one  group  or 
class— Chinese  subjects. 
The  court  held: 

In  the  present  cases,  we  are  not  obliged  to  reason  from 
the  probable  to  the  actual  and  pass  upon  the  validity 
of  the  ordinances  complained  of,  as  tried  merely  by  the 
opportunities  which  their  terms  afford,  of  unequal  and 
unjust  discrimination  in  their  administration.  For  the 
cases  present  the  ordinances  in  actual  operation,  and 
the  facts  shown  establish  an  administration  directed  so 
exclusively  against  a  particular  class  of  persons  as  to 
warrant  and  require  the  conclusion  that  whatever  may 
have  been  the  intent  of  the  ordinances  as  adopted,  they 
are  applied  by  the  public  authorities  charged  with  their 
administration,  and  thus  representing  the  State  itself, 
with  a  mind  so  unequal  and  oppressive  as  to  amount 
to  a  practical  denial  by  the  State  of  that  equal  protec- 
tion of  the  laws  which  is  secured  to  the  petitioners,  as 
to  all  other  persons,  by  the  broad  and  benign  provisions 
of  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States.  Though  the  law  itself  be  fair  on  its 
face  and  impartial  in  appearance,  yet,  if  it  is  applied 
and  administered  by  public  authority  with  an  evil  eye 
and  an  unequal  hand,  so  as  practically  to  make  unjust 
and  illegal  discriminations  between  persons  in  similar » 
circumstances,  material  to  their  rights,  the  denial  of 
equal  justice  is  still  within  the  prohibition  of  the  Con- 
stitution. 

Appellants  urge  that  the  District  Court  is  putting  the 
people  of  Hawaii  on  trial.   Appellees  disagree. 

Appellants  are  four  law  enforcement  officers  who  have 
acted  in  abuse  of  the  power  they  possessed  by  reason  of  their 
office. 
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Who  are  the  people  of  Maui  County— the  80%  of  labor- 
ing men  who  have  been  excluded  from  jury  service,  been 
singled  out  for  harsh  and  abusive  treatment  by  local  law  en- 
forcement officers,  and  who  are  libeled  and  reviled  with 
bitter  hatred  by  appellants  because  they  seek  to  secure  the 
benefit  of  the  United  States  Constitution  for  themselves  and 
their  fellows?  Or  the  four  appellants  who,  in  their  exercise 
of  arbitrary  power  in  defiance  of  the  Constitution,  attempt 
to  wrap  themselves  in  the  sovereignty  of  the  people? 

The  District  Court's  finding  that  the  treatment  accorded 
appellees  was  for  the  purpose  of  attack  upon  a  labor  move- 
ment is  inescapable  on  the  basis  of  the  record  before  the 
court. 

It  is  not  the  people  of  Hawaii  who  are  impeached,  but 
appellants;  their  conduct  has  impeached  them. 

The  record  of  the  abuse  of  law  enforcement  in  Hawaii 
against  labor  from  court  cases  is  shown  in  Appendix  I.  How 
any  fair-minded  person  could  or  would  try  to  justify  the 
outrages  there  apparent,  and  equally  apparent  in  these  cases, 
is  difficult  to  understand. 

Both  the  appellants  and  the  Bar  Association  condone  the 
practice  of  special  prosecutors. 

Private  vengeance  should  have  no  place  in  the  criminal 
law.  The  fiction  of  supervision  indulged  in  by  the  Supreme 
Court  of  Hawaii  is  a  sad  substitute  for  impartiality  in  the 
administration  of  justice  for  the  welfare  of  society  rather 
than  for  private  clients  of  an  attorney  in  private  practice. 

A  special  prosecutor  hired  by  the  Hawaiian  Sugar  Plant- 
ers' Association,  Territory  v.  Crowley,  34  Haw.  774,  sent  a 
newspaper  editor  to  jail  for  charging  that  a  former  general, 
hired  by  the  H.S.P.A.,  deceived  the  Filipino  workers  and 
got  them  to  call  off  their  strike,  and  there  would  be  peace, 
and  then  hired  special  prosecutors  to  secure  convictions  of 
the  leaders. 
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The  editorial  charged  in  part:  ^ 

General  'Blank'  it  was  who,  trading  on  his  military 
title  and  prestige,  made  peace  with  the  4,500  Filipino 
workers  on  Maui  two  months  ago. 

Promised  by  him,  say  Filipino  leaders,  was  end  of 
HSPA  war  upon  workers,  end  of  court  persecution. 

Now,  with  open  charges,  undenied,  that  General 
'Blank'  lied  and  deceived  workers  who  trusted  to  the 
honor  of  the  U.  S.  Army,  Maui  is  again  on  the  verge  of 
ferment. 

Instead  of  peace,  General  'Blank'  swings  the  HSPA 
sword,  hurls  HSPA  mercenaries  into  the  court  to  con- 
vict the  Filipino  leaders. 

And  60,000  Filipino  workers  cry  out,  send  word  to 
Manila,  and  all  over  their  homeland,  that  America  is  a 
land  of  persecution,  ruled  by  unprincipled  and  re- 
vengeful men. 

Over  all  their  homeland  goes  word  that  American 
generals  are  liars  and  deceivers,  schemers  to  oppress 
and  imprison  Filipinos  who  are  innocent. 

The  Maui  case  has  been  a  disgrace  to  the  people  of 
Hawaii. 

It  has  been  a  travesty  on  American  justice,  for  in  it 
public  power  has  been  seized  and  used  ruthlessly  for 
private  terrorism  and  revenge. 

It  has  been  a  shame  to  the  Roosevelt  administration 
through  connivance  for  wrong  by  the  highest  govern- 
mental powers  in  the  Territory,  the  governor  and  the 
attorney  general  of  Hawaii. 

It  has  been  a  signal  to  the  Filipino  people  that  their 
sons  here  will  be  victimized,  abused,  robbed  of  their 
rights  and  liberties  under  pretense  of  law  and  order. 

A  remarkable  doctrine  of  criminal  law  was  developed  in 
this  case:  that  the  burden  of  proof  rests  on  the  defendant 
under  Hawaii's  criminal  libel  law. 

Associate  Justice  Peters,  dissenting,  said: 

Both  defendants  should  be  granted  a  new  trial.    The 
trial  court  committed  reversible  error  by  instructing 
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the  jury  as  requested  by  the  prosecutor  that  it  was  in- 
cumbent upon  the  defendants  to  prove  justification  by 
a  preponderance  of  the  evidence.  ...  It  is  axiomatic 
that  in  a  criminal  case  it  is  incumbent  upon  the  prose- 
cution to  prove  all  of  the  essential  ingredients  of  the 
offense  charged  beyond  a  reasonable  doubt. 

This  practice  of  permitting  private  clients  to  have  their 
lawyer  serve  as  an  advocate  in  a  criminal  trial  is  used  and 
abused  almost  daily,  particularly  in  the  police  courts  where 
most  defendants  are  not  represented  by  counsel. 

It  is  difficult  to  find  a  satisfactory  rationale  for  the  prac- 
tice consistent  with  due  process  of  law  and  a  fair  and  impar- 
tial trial. 

Appellants'  Memorandum  on  Labor  and  the  Law  shows 
the  almost  invariable  use  of  private-hired  prosecutors  in 
cases  arising  out  of  labor  disputes  prior  to  1946,  Since  then, 
special  deputy  attorney  generals  have  been  hired  by  the  At- 
torney General  to  prosecute  charges  of  contempt  of  anti- 
picketing  restraining  orders,  for  the  County  of  Kauai  and 
the  City  and  County  of  Honolulu. 

Appellants  engage  in  afterthoughts  of  evidence  which,  if 
true,  should  properly  have  been  brought  out  on  cross-exami- 
nation in  respect  to  the  testimony  of  Jack  W.  Hall. 

No  one  should  know  better  than  appellants  that  the  pine- 
apple strike  was  broken  after  five  days,  they  deserve  such  a 
lion's  share  of  the  credit. 

Appellants  exclaim  in  italics  that  some  of  the  arrests  in 
the  Lanai  harbor  incident  were  made  more  than  two  weeks 
after  the  pineapple  strike  was  over,  and  therefore  could  not 
have  affected  the  strike.  Appellants  forget  the  medium  of 
the  press:  the  machine  guns,  tear  gas  and  riot  squads  brought 
with  a  fanfare  of  publicity.  (See  reference  to  Hilo  riot 
squad,  R.  1677.) 

The  background  of  the  harbor  incident  carries  a  strong 
inference  of  an  attempt  to  provoke  the  strikers: 
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1.  The  dispatching  of  a  barge,  ordinarily  carrying  152 
bins  of  pineapple,  from  Honolulu  to  load  1 1  crates  of  six- 
day  old  pineapple,  when  pineapple  is  shipped  within  48 
hours. 

2.  The  strategic  placing  of  three  photographers. 

3.  The  presence  of  company  executives  to  perform  the 
loading  operations. 

A  thoughtful  or  planned  course  would  have  dictated  that 
the  most  effective  weapon  for  the  strikers  would  have  been 
for  them  to  sit  on  the  sea  wall  and  laugh,  while  the  company 
executives  loaded  the  1 1  bins  of  six-day  old  pineapple,  fit 
only  for  waste  products,  worth  less  than  the  cost  of  trans- 
portation. I 

Likewise,  at  the  trivial  incident  at  Paia,  it  is  difficult  to 
deduce  what  five  employees  out  of  an  ordinary  force  of  1 ,000 
laborers  could  do  in  a  closed  sugar  mill. 

A  sugar  plantation  with  its  thousands  of  acres  bears  little: 
resemblance  to  a  factory  in  a  crowded  industrial  zone  of  a 
city.  A  company  town  bears  little  resemblance  to  an  indus- 
trial city. 

The  employees  of  the  company  make  up  the  population 
of  the  town.  When  the  company  is  working,  the  life  of  the 
community  revolves  around  the  company.  When  the  em- 
ployees are  striking,  the  life  of  the  community  revolves 
around  the  strike. 

As  a  result  of  the  Paia  incident,  75  men  were  charged 
with  the  20-year  felony  of  unlawful  assembly  and  riot  as  an 
aftermath  of  an  incident  during  which  no  blows  were  struck, 
the  police  read  the  loitering  law  to  the  pickets,  but  did  not 
order  them  to  disperse,  and  no  arrests  were  made,  although 
20  police  officers  were  present.  The  whole  trivial  incident; 
lasted  less  than  three  minutes. 

The  Kalua  incident  involves  an  assault  and  battery  on 
2  men,  yet  as  a  result  of  the  incident,  5  men  were  charged 
with  unlawful  assembly. 
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The  harbor  incident,  which  lasted  less  than  five  minutes, 
resulted  in  at  most  two  assault  and  batteries  and  in  some 
pineapples  being  thrown  out  of  bins. 

Yet,  as  a  result  of  these  three  incidents,  127  persons  are 
faced  with  the  felony  of  unlawful  assembly  and  riot,  loss  of 
political  rights  and  deportation  for  the  non-citizens. 

That  the  appellants  do  not  in  good  faith  believe  that  con- 
viction under  such  charges  are  necessary  to  satisfy  the  ends 
of  justice  is  proved  by  the  Yamauchi  incident,  as  a  result  of 
which  2 1  men  were  indicted  for  unlawful  assembly  and  riot 
and  conspiracy.  After  the  strike  was  over,  appellants  nolle 
prossed  the  felony  charges  and  fines  were  imposed  on  pleas 
of  nolo  contendere  to  assault  and  battery  charges. 

On  the  basis  of  these  records,  the  invocation  of  a  twenty- 
year  felony  statute  is  so  obviously  inappropriate  that  the 
conclusion  that  the  prosecution  was  not  for  the  ends  of 
justice  is  inescapable. 

In  addition  to  the  assault  and  battery  statute  and  the  af- 
fray statute,  there  are  two  territorial  statutes,  other  than  the 
unlawful  assembly  and  riot  act,  which  purport  to  authorize 
punishment  for  rioting  and  loitering:  Section  11773,  Re- 
vised Laws  of  Hawaii  1945,  and  Section  11771,  Revised 
Laws  of  Hawaii  1945.  The  latter  section  provides  that  every 
person  who  is  dangerous  or  disorderly  by  reason  of  being 
a  rioter,  disturber  of  the  peace,  going  offensively  armed, 
uttering  menaces  or  threatening  speeches  or  otherwise,  is  a 
vagrant  and  shall  be  punished  by  a  fine  of  not  less  than  ten 
dollars  nor  more  than  |500,  or  by  imprisonment  for  not 
more  than  one  year,  or  by  both  such  fine  and  imprisonment. 

Thus  the  prosecuting  officers  and  the  grand  juries,  under 
existing  statutes,  can  choose  to  charge  rioters  for  exactly  the 
same  offense  as  a  misdemeanor  or  a  felony,  leaving  in  their 
sole  discretion  which  groups  shall  be  singled  out  for  harsh 
and  discriminatory  treatment. 

The  appellants  seek  to  justify  the  practice  of  charging 
serious  felonies  on  sworn  complaint  where  no  evidence  ex- 
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isted  at  the  time  the  complaint  was  sworn  to;  sworn  com- 
plaints by  an  officer  that  over  fifty  persons  were  guilty  of  a 
serious  felony  when  his  official  police  report  of  the  incident 
reports  that  nothing  serious  happened. 

Appellants  object  to  the  finding  of  the  court  as  to  exces- 
sive bail.  The  amounts  speak  for  themselves.  It  is  to  be 
noted  also  that  $1,000  bail  was  required  of  Awana  in  the 
Paia  incident  (R.  1281). 

Appellants,  grasping  at  any  straw,  assert  that  the  fact  that 
after  the  bank  refused  to  cash  the  $7,000  check  of  Mr.  de  la 
Cruz  and  that  money  was  raised  from  businessmen  under- 
mines the  court's  findings  as  to  the  economic  structure  of 
Lanai. 

Appellees'  Appendix  I  shows  the  persistent  and  consistent 
use  of  the  unlawful  assembly  and  riot  act  and  the  conspiracy 
act  in  labor  disputes  for  the  100  years  of  their  existence. 

The  fact  that  after  the  hearing,  appellants  discovered  that 
fifteen  boys  were  convicted  on  a  plea  of  guilty  under  an 
obviously  inappropriate  use  of  the  statute  scarcely  over- 
comes the  overwhelming  evidence  of  its  repeated  and  in- 
appropriate selection  as  a  vehicle  for  prosecution  of  minor 
infractions  of  the  law  in  labor  disputes. 

Appellants  characterize  the  haste  with  which  the  appel- 
lant Crockett  procured  the  second  indictment  as  a  mere 
irregularity.  Conveniently,  no  mention  is  made  of  the  con- 
temptuous conduct  toward  the  District  Court  in  procuring 
the  indictment  while  under  restraint  in  the  companion  case 
involving  identical  issues. 

The  District  Court  accepted  the  testimony  of  appellants' 
witness  on  all  disputed  facts.  Its  judgment  is  a  considered 
ruling  that,  placing  the  construction  on  the  facts  most  favor- 
able to  the  appellants,  the  prosecutions  were  not  in  good 
faith. 
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n.  THE  UNLAWFUL  ASSEMBLY  AND  RIOT  ACT  IS  UN- 
CONSTITUTIONAL ON  ITS  FACE  AND  AS  EXTENDED 
IN  SCOPE  AND  EFFECT  BY  THE  DECISION  OF  THE  SU- 
PREME COURT  OF  THE  TERRITORY  OF  HAWAII. 

A.   The  Act  is  Unconstitutional  on  Its  Face. 

In  Watson  v.  Buck,  313  U.S.  387,  the  Supreme  Court 
stated  that: 

It  is  of  course  conceivable  that  a  statute  might  be  fla- 
grantly and  patently  violative  of  express  constitutional 
prohibitions  in  every  clause,  sentence  and  paragraph, 
and  in  whatever  manner  and  against  whomever  an 
effort  might  be  made  to  apply  it. 

The  Unlawful  Assembly  and  Riot  Statute,  Chapter  277, 
Revised  Laws  of  Hawaii,  repealed  except  as  to  the  appellees 
in  these  cases,  is  such  a  statute. 

Its  counterpart  has  been  specifically  so  declared  by  the 
United  States  Supreme  Court.  Its  unconstitutionality  is 
apparent  by  the  standards  laid  down  in  all  First  Amend- 
ment cases.  But  the  court  in  Bridges  v.  California  struck 
this  statute  down  as  explicitly  as  words  allow. 

Of  course,  where  a  statute  is  unconstitutional  on  its  face, 
it  needs  no  construction. 
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Cline  V.  Frink  Dairy  Co.,  274  U.S.  445. 
Hague  V.  CIO,  307  U.S.  496. 
Thornhill  v.  Alabama,  310  U.S.  88. 
Toomerv.  Witsell,  334  U.S.  385,  392,  note  15. 


The  reason  why  a  statute  void  on  its  face  needs  no  con- 
struction was  pungently  explained  in  Giles  v.  Harris,  189 
U.  S.  475,  487,  a  suit  in  equity  under  the  Civil  Rights  Act, 
where  it  was  said: 

If  the  sections  of  the  constitution  concerning  registra- 
I  tion  were  illegal  in  their  inception,  it  would  be  a  new 
doctrine  in  constitutional  law  that  the  original  inval- 
idity could  be  cured  by  an  administration  which  de- 
feated their  intent. 
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In  Near  v.  Minnesota,  283  U.S.  697,  and  Grosjean  v. 
American  Press  Co.,  297  U.S.  233,  the  Supreme  Court 
warned  in  clear  and  unequivocal  language  that  the  common 
law  of  England  in  respect  to  free  speech,  free  thought,  free 
assembly  and  religion  was  not  ours  and  was  specifically  re- 
jected by  the  framers  of  the  First  Amendment. 

In  Cantwell  v.  Connecticut,  310  U.S.  296,  the  Supreme 
Court  struck  down  an  application  of  the  common  law  con- 
cept of  breach  of  the  peace  as  violative  of  free  speech,  saying: 

To  persuade  others  to  his  own  point  of  view,  the 
pleader,  as  we  know,  at  times,  resorts  to  exaggeration, 
to  vilification  of  men  who  have  been,  or  are,  prominent 
in  church  or  state,  and  even  to  false  statement.  But  the 
people  of  this  Nation  have  ordained  in  the  light  of  his- 
tory that  in  spite  of  the  probability  of  excesses  and 
abuses,  these  liberties  are,  in  the  long  view,  essential  to 
enlightened  opinion  and  right  conduct  on  the  part  of 
the  citizens  of  a  democracy. 

The  first  case  to  challenge  directly  the  police  power  of 
the  state  to  legislate  to  prevent  riots  and  unlawful  assemblies 
was  Hague  v.  CIO,  307  U.S.  496.  Although  the  court  several 
years  earlier  in  the  Davis  case  had  upheld  the  power  of  Mas- 
sachusetts to  prohibit  if  it  saw  fit  assemblies  on  the  Boston 
Common,  in  the  Hague  case  the  court  held  void  on  its  face 
and  restrained  the  enforcement  of  an  ordinance  of  Jersey 
City  which  authorized  the  Director  of  Public  Welfare  to 
issue  permits  for  meetings  in  parks  although  his  power  to 
deny  permits  was  strictly  limited  to  cases  where  he  felt  it 
necessary  for  the  prevention  of  riots,  disturbances  and  dis- 
orderly assemblies. 

In  Bridges  v.  California,  314  U.S.  252,  the  Supreme  Court 
said  in  specific  language,  that  the  restrictions  on  assembly 
prevalent  in  England  at  the  time  of  the  adoption  of  the  Bill 
of  Rights,  specifically,  the  Riot  Act  of  George  I,  stat.  2.,  c.  5., 
were  measures  which  the  Constitution  prohibited  the  Amer- 
ican Congress  from  passing. 
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The  full  texl  of  the  territorial  Unlawful  Assembly  and 
Riot  Statute  is  set  forth  in  the  opinion  of  the  District  Court, 
and  likewise  the  text  of  George  the  First's  Riot  Act. 

The  District  Court  discusses  fully  the  provisions  of  both 
acts,  and  finds  a  startling  resemblance  between  the  two, 
with  the  scales  weighted  more  heavily  in  favor  of  assembly 
in  the  Riot  Act  of  George  I  than  in  the  Act  adopted  in  1850 
by  the  King-appointed  House  of  Nobles  and  Representa- 
tives of  the  Kingdom  of  Hawaii. 

The  declaration  of  unconstitutionality  by  the  court  in  the 
Bridges  case  could  not  be  more  clear  and  explicit.  The  court 
said: 

In  any  event  it  need  not  detain  us,  for  to  assume  that 
the  English  common  law  in  this  field  became  ours  is  to 
deny  the  generally  accepted  historical  belief  that  'one 
of  the  objects  of  the  Revolution  was  to  get  rid  of  the 
English  common  law  on  liberty  of  speech  and  of  the 
press.'  (Citations.)   .  .  . 

No  purpose  in  ratifying  the  Bill  of  Rights  was  clearer 
than  that  of  securing  for  the  people  of  the  United 
States  much  greater  freedom  of  religion,  expression, 
assembly  and  petition  than  the  people  of  Great  Britain 
had  ever  enjoyed.    It  cannot  be  denied,  for  example, 

(that  the  religious  test  oath  or  the  restrictions  upon  as- 
sembly^*^  then  prevalent  in  England  would  have  been 
regarded  as  measures  which  the  Constitution  prohib- 
ited the  American  Congress  from  passing.  .  .  . 
So  great  was  the  danger  from  these  laws  that  every  vestige 
of  popular  liberty  ^vould  have  been  destroyed.  Buckle  re- 
ports in  his  "History  of  Civilizations  in  England,"  referred 
to  in  the  note  in  the  Bridges  case,  but  for  "the  bold  spirit 
with  which  our  English  juries,  by  their  hostile  verdicts,  re- 
sisted the  proceedings  of  government,  and  refused  to  sanc- 
tion laws  which  the  crown  had  proposed,  and  to  which  a 
servile  legislature  had  willingly  consented." 

1*^  Geo.  I.,  Stat.  2,  c.  5,  cf.  also  36  Geo.  Ill,  c.  8,  and  discussion  in 
I  Buckle,  History  of  Civilization  in  England,  351. 
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So  armed  with  the  supreme  law  of  the  land,  the  appellees 
at  No.  12,301,  after  their  challenge  was  overruled,  went  con- 
fidently to  the  Supreme  Court  of  the  Territory  of  Hawaii. 

An  interlocutory  appeal  is  an  extraordinary  procedure 
and  certainly  one  in  which  no  lawyer  would  engage  unless 
confident  of  a  favorable  outcome  of  the  proceedings. 

The  federal  law  was  clear  and  the  history  of  the  origin  of 
the  local  statute  made  the  outcome  more  clear.'^ 

The  Unlawful  Assembly  and  Riot  Act  and  Peonage  or 
Penal  Labor  Act  were  adopted  the  same  year. 

As  appears  from  appellees'  Memorandum  of  Labor  and 
the  Law,  in  1890  there  were  7,612  male  contract  laborers 
in  Hawaii.  During  that  year,  there  were  5,706  arrests  for 
deserting  servitude  and  5,389  convictions. 

The  use  of  the  unlawful  assembly  and  conspiracy  statute 
during  this  period  is  also  described.  Whenever  disturb- 
ances occurred  on  plantations  in  protest  over  conditions  and 
wages,  the  leaders  were  charged  with  riot.  As  a  result  of  the 
disturbances  some  improvements  in  conditions  were  made, 
but  the  leaders  of  the  "riots"  were  usually  always  deported 
to  China. 

It  is  clear,  as  the  District  Court  holds,  that  the  territorial 
statute  places  it  within  the  power  of  the  opponents  to  a 
meeting,  or  police  who  do  not  approve  of  the  purpose  of  a 
meeting,  to  interfere  with  the  right  of  free  assembly.  It  sub- 
stitutes suppression  of  the  right  of  peaceable  assembly  for 
the  duty  to  preserve  order,  and  places  the  burden  on  citizens 
to  avoid  disorder,  or  to  avoid  meetings  at  which  disorder 
by  others  may  occur.  Our  forefathers,  it  has  been  said,  did 
not  exalt  order  at  the  cost  of  liberty. 

Buckle,  in  describing  this  vice  in  the  English  statute  con- 
demned by  the  court,  says: 

It  was  also  enacted  that,  even  after  these  precautions 
had  been  taken,  any  single  justice  might  compel  the 
meeting  to  disperse,  if,  in  his  opinion,  the  language 


See  Appendix  III. 
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held  by  the  speakers  was  calculated  to  bring  the  sover- 
eign or  the  government  into  contempt;  while,  at  the 
same  time,  he  was  authorized  to  arrest  those  whom  he 
considered  to  be  the  offenders.  The  power  of  dissolv- 
ing a  public  meeting,  and  of  seizing  its  leaders,  was  thus 
conferred  upon  a  common  magistrate,  and  conferred 
too  without  the  slightest  provision  against  its  abuse. 

The  1947  indictment  of  Kaholokula  and  74  others  in  the 
Paia  incident,  carefully  drawn  to  the  Territorial  Supreme 
Court's  specifications,  after  the  elephantine  words  of  the 
statute,  charges  that  the  75  prevented  five  named  persons 
from  crossing  the  street  and  proceeding  to  the  place  of  their 
employment,  thereby  endangering  their  life  and  liberty  and 
impoverishing  them.  This  appellants  deemed  a  violation 
within  the  scope  of  the  statute  and  sufficient  to  justify  com- 
pletely the  making  of  a  charge  under  the  statute. 

Such  a  statute  surely  must  stand  condemned  under  the 
doctrine  of  Thornhill  v.  Alabama,  310  U.S.  88,  96: 
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The  charges  were  framed  in  the  words  of  the  statute 
and  so  must  be  given  a  like  construction.  The  courts 
below  expressed  no  intention  of  narrowing  the  con- 
struction put  upon  the  statute  by  prior  state  decisions. 
In  these  circumstances,  there  is  no  occasion  to  go  be- 
hind the  face  of  the  statute  or  of  the  complaint.  Con- 
viction upon  a  charge  not  made  would  be  a  sheer  denial 
of  due  process.  .  .  . 

Proof  of  an  abuse  of  power  in  the  particular  case  has 
never  been  deemed  a  requisite  for  attack  on  the  con- 
stitutionality of  a  statute  purporting  to  license  the  dis- 
semination of  ideas.  A  like  threat  is  inherent  in  a  penal 
statute  .  .  .  which  does  not  aim  specifically  at  evils 
within  the  allowable  area  of  State  control,  but,  on  the 
contrary,  sweeps  within  its  ambit  other  activities  that 
in  ordinary  circumstances  constitute  an  exercise  of  free- 
dom of  speech  or  of  the  press.  The  existence  of  such 
a  statute,  which  readily  lends  itself  to  harsh  and  dis- 
criminatory enforcement  by  local  prosecuting  officials 
against  particular  groups  deemed  to  merit  their  dis- 
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pleasure^  results  in  a  continuous  and  pervasive  restraint 
on  all  freedom  of  discussion  that  might  reasonably  be 
regarded  as  within  its  purview.   (Italics  supplied.) 

Appellants  cite  Cole  v.  Arkansas,  338  U.S.  345,  as  author- 
ity for  upholding  the  statute.  That  the  appellant  Attorney 
General  does  not  believe  the  scope  of  the  two  acts  is  the  same 
is  apparent  from  the  fact  that  he  sponsored  and  secured  the 
passage  not  only  of  a  new  riot  statute,  but  also  of  a  statute 
almost  identical  with  the  Arkansas  statute  upheld  by  the 
court  as  applied  in  the  particular  facts  before  the  court. 

Professor  Chaffee  in  his  excellent,  thought-provoking 
book  Free  Speech  in  the  United  States  condemns  as  intru- 
sions on  free  speech  the  use  of  unlawful  assembly  and  riot 
statutes  and  conspiracy  statutes,  and  shows  that  the  ordinary 
criminal  laws  have  proved  adequate  to  cope  with  abuses  of 
freedom  of  speech  and  assembly. 

In  Appendix  III  he  lists  state  and  territorial  statutes  af- 
fecting freedom  of  speech.  An  examination  of  that  appen-. 
dix  shows  that  the  territorial  statute  carried  the  most  severe: 
penalty  existing  in  any  state,  bar  none.  For  those  states 
which  have  unlawful  assembly  and  riot  statutes,  the  average 
penalty  appears  to  be  not  over  three  to  six  months. 

Appellees  believe  it  is  clear  from  the  foregoing  discussion 
that  the  statute  provides  no  ascertainable  standard  of  con- 
duct and  therefore  is  void  under  the  due  process  clauses  of 
the  Fifth  and  Fourteenth  Amendments.  As  the  Court  said; 
in  Lanzetta  v.  New  Jersey,  306  U.S.  451: 


If  on  its  face  the  challenged  regulation  is  repugnant  t 
due  process  clause,  specification  of  the  details  of  the 
offense  intended  to  be  charged  would  not  serve  to  vali- 
date it.  It  is  the  statute  and  not  the  accusation  under 
it,  that  prescribes  the  rules  to  govern  conduct  and 
warns  against  transgression.  No  one  may  be  required 
at  peril  of  life,  liberty  or  property  to  speculate  as  to  the 
meaning  of  penal  statutes. 
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Obviously,  what  the  statute  prescribes  would  have  to  be 
determined  by  a  court  after  the  offense  was  committed. 
About  all  the  poor  citizen  can  do  is  to  determine  whether 
he  is  brave  enough  to  sally  forth  to  any  meeting  since  with- 
out any  overt  act— albeit  some  violent  thoughts— he  may  be 
guilty  of  a  felony. 

Appellants  themselves  sum  up  well  the  only  manner  in 
which  the  hapless  citizen  can  know  whether  he  has  violated 
the  law  if  he  believes  the  risk  of  attending  an  assembly  of 
sufficient  importance: 

1.  if  he  is  charged  after  the  assembly; 

2.  what  the  charge  says; 

3.  the  testimony; 

4.  what  instructions  are  given  to  the  jury; 

5.  w^hat  the  Supreme  Court  says  on  review; 

6.  what  federal  courts  say  after  that.   (B.,  p.  69) 

The  statute  is  so  definite 

1.  that  appellants  Crockett  and  Bevins  were  unable  to 
draw  a  sufficient  charge  under  it; 

2.  Judge  Wirtz  thought  they  had; 

3.  three  Supreme  Court  justices  thought  they  had  not, 
but  thought  the  statute  was  constitutional; 

4.  three  federad  judges  disagreed  with  the  Territorial 
Supreme  Court; 

5.  twenty  members  of  the  House  of  Representatives  and 
fifteen  members  of  the  Senate  thought  it  was  good  enough 
to  prosecute  the  appellees  under,  constitutional  or  not; 

6.  ten  members  of  the  House  disagreed. 

B.  The  Statute  is  Void  on  Its  Face  and  as  Enlarged  by  the  Inter- 
pretation Placed  on  It  by  the  Territorial  Supreme  Court. 

Appellants  seem  to  believe  that  the  scope  of  the  statute 
was  narrowed  by  the  Supreme  Court  and  its  vagueness 
cured.  The  contrary  is  true.  The  scope  of  the  statute  was 
broadened.  The  statute,  as  authoritatively  construed  by  the 
Supreme  Court,  was 
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a.  either  repealed  and  the  common  law  misdemeanor  of 
riot  substituted  except  for  the  20-year  felony  provi- 
sions, or 

b.  was  broadened  so  that  it  could  become  a  positive 
booby-trap  for  the  citizen  since  attendance  at  an  as- 
sembly at  which  violence  occurred  might  subject  him 
to  the  penalty,  if  any  act  of  his  or  facial  expression 
could  be  construed  as  "countenancing"  or  "concur- 
ring in  the  intent"  of  those  who  committed  the  vio- 
lence. 

If  under  the  statute  as  construed,  the  common  law  misde- 
meanor of  riot  was  made  a  20-year  felony,  then  it  imposed 
a  cruel  and  unusual  punishment,  being  in  excess  of  the  pen- 
alty at  common  law.  Weems  v.  United  States^,  217  U.S.  349. 
The  amended  penalty  would  be  bad  by  the  same  tests. 

Local  police,  as  in  the  Paia  incident,  may  take  their  cam- 
eras and  their  paper  and  pencils,  and  stand  by  as  observers, 
or  read  some  other  statute  for  the  edification  of  the  assem- 
bly—such as  loitering,  or  perhaps  trespass. 

Or  the  police  may,  if  they  desire,  order  the  assembly  to 
disperse,  and  if  the  citizen  does  not  agree  with  him,  he  can 
always  test  the  matter  by  becoming  a  defendant  in  a  crim- 
inal trial. 

If  it  be  construed  that  the  statute  has  been  limited,  by 
construction,  it  must  surely  fall  within  the  doctrine  of 
United  States  v.  Reese,  92  U.  S.  214,  222,  where  it  is  said: 

We  are,  therefore,  directly  called  upon  to  decide 
whether  a  penal  statute,  enacted  by  Congress,  with  its 
limited  powers,  which  is  in  general  language  broad 
enough  to  cover  wrongful  acts  without  as  well  as  within 
the  constitutional  jurisdiction,  can  be  limited  by  judi- 
cial construction  so  as  to  make  it  operate  only  on  that 
which  Congress  may  rightfully  prohibit  and  punish. 
For  this  purpose,  we  must  take  these  sections  of  the 
statute  as  they  are.  We  are  not  able  to  reject  a  part 
which  is  unconstitutional  and  retain  the  remainder,  be- 
cause it  is  not  possible  to  separate  that  which  is  uncon- 
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stitutional,  if  there  be  any  such,  from  that  which  is  not. 
The  proposed  effect  is  not  to  be  attained  by  striking 
out  or  disregarding  words  that  are  in  the  section,  but 
by  inserting  those  that  are  not  now  there.  Each  of  the 
sections  must  stand  as  a  whole  or  fall  altogether.  The 
language  is  plain.  There  is  no  room  for  construction, 
unless  it  be  as  to  the  effect  of  the  Constitution.  The 
question,  then,  to  be  determined  is,  whether  we  can 
introduce  words  of  limitation  into  a  penal  statute  so  as 
to  make  it  specific,  when,  as  expressed,  it  is  general 
only. 

It  would  certainly  be  dangerous  if  the  Legislature 
could  set  a  net  large  enough  to  catch  all  possible  offend- 
ers and  leave  it  to  the  courts  to  step  inside  and  say  who 
could  be  rightfully  detained  and  who  should  be  set  at 
large.  This  would,  to  some  extent,  substitute  the  Judi- 
cial for  the  Legislative  Department  of  the  Government. 
The  courts  enforce  the  legislative  will  when  ascer- 
tained, if  within  the  constitutional  grant  of  power. 
Within  its  legitimate  sphere,  Congress  is  supreme  and 
beyond  the  control  of  the  courts;  but  if  it  steps  outside 
of  its  constitutional  limitation  and  attempts  that  which 
is  beyond  its  reach,  the  courts  are  authorized  to,  and 
when  called  upon  in  due  course  of  legal  proceedings 
must,  annul  its  encroachments  upon  the  reserved  power 
of  the  States  and  the  people. 

To  limit  this  statute  in  the  manner  now  asked  for 
would  be  to  make  a  new  law,  not  to  enforce  an  old  one. 
This  is  no  part  of  our  duty. 

C.  The   District   Court   Was   Not   Bound   by   the   Construction 
Placed  on  the  Act  by  the  Supreme  Court  of  the  Territory. 

The  rule  of  deference  has  no  application  here  because 
he  United  States  Supreme  Court  has  specifically  con- 
iemned  a  statute  of  the  exact  type  of  this  statute.  This  is 
lot  a  question  of  local  law,  but  a  question  involving  pro- 
:ection  of  a  right  guaranteed  by  the  federal  constitution. 

Federal  courts  are  not  bound  by  the  construction  placed 
3n  a  statute  where  the  question  is  a  question  of  conflict  with 
:he  federal  Constitution.    Yick  Wo  v.  Hopkins,  118  U.S. 


356.  See  also  Home  Telephone  Co.  v.  Los  Angeles,  227  U.S. 
278. 

In  United  States  v.  Fullard-Leo,  331  U.S.  256,  the  Su- 
preme Court,  after  discussing  the  "doctrine  of  deference" 
pointed  out  that  where  the  court  is  "dealing  .  .  .  with  a  prob- 
lem of  federal  law  .  .  .  the  federal  courts  construe  the  law 
for  themselves."  331  U.S.  256,  269. 

The  rule  of  deference,  if  it  be  considered  applicable  here, 
is  not  controlling  where  the  local  decision  is  manifestly 
erroneous.    Treat  v.  Grand  Canyon  R.  Co.,  222  U.S.  448. 

The  rule  of  deference,  as  stated  in  Waialua  Agricultural 
Company  v.  Christian,  305  U.S.  91,  is  that  in  so  far  as  deci- 
sions of  the  Supreme  Court  of  Hawaii  are  in  conformity 
with  the  Constitution  and  applicable  statutes  of  the  United 
States  and  are  not  fnanifestly  erroneous  in  their  statements 
or  application  of  governing  principles,  they  are  to  be  ac- 
cepted as  stating  the  law  of  the  Territory. 

The  decision  of  the  Supreme  Court  of  Hawaii  is  both  in 
conflict  with  the  Constitution  and  manifestly  erroneous. 

The  doctrine  of  res  adjudicata  has  no  application. 

The  case  of  Territory  v.  Kaholoknla  before  the  Supreme 
Court  of  the  Territory  of  Hawaii  was  an  interlocutory  ap- 
-  peal  on  a  question  of  law.  As  a  result  of  the  appeal,  the  crim- 
inal proceeding  terminated  in  12,301  in  favor  of  the  appel- 
lees because  the  decision  required  the  discharge  of  appellees 
because  of  the  defective  indictment. 

The  suit  in  the  federal  court  is  not  an  attempt  to  set  aside 
a  judgment.  There  can  be  no  final,  appealable  judgment  in 
an  interlocutory  appeal. 

Appellees  sued  to  redress  a  deprivation  of  federal  rights 
under  a  statute  of  Congress.  The  cases  cited,  being  bills  to 
set  aside  a  judgment,  are  not  apposite. 

If  appellants'  theory  were  correct,  an  interlocutory  appeal] 
would  deprive  defendants  in  criminal  cases  from  asserting] 
the  unconstitutionality  of  criminal  statutes  in  all  interlocu-j 
tory  appeals,  if  the  ruling  upheld  the  constitutionality  ofl 
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the  statute,   and  would  deprive  such  defendants  of  due 
process  of  law. 

III.    THE  CONSPIRACY  STATUTE  IS  VOID  ON  ITS  FACE. 

The  District  Court  held  the  conspiracy  act  void  on  its 
face  (R.  461-467) .  This  statute  also  is  a  product  of  the  1850 
penal  code.  It  has  been  consistently  and  persistently  used 
against  workers  in  every  labor  dispute  since  its  adoption. 
Indeed,  early  strikes  were  referred  to  by  the  newspapers  and 
the  courts  as  "Higher  Wage  Conspiracies."  See  Memoran- 
dum on  Labor  and  the  Law,  Appendix  I,  pp.  13,  15. 

Appellants  concede  that  the  statute  is  void  in  part,  but 
they  contend  that  the  court  should  not  have  stricken  the 
statute  down  in  toto,  but  should  have  separated  the  void 
from  what  they  contend  is  the  valid  part. 

They  concede  that  the  indictment  against  appellees  at 
12,301  is  based  on  both  the  void  and  valid  parts.  The  indict- 
ment charges  that  appellees  conspired  to  beat  and  bruise  the 
five  named  persons  and  to  injure  them  by  impoverishing 
them.  According  to  appellants'  witness,  Mr.  Freitas,  no  as- 
sault and  batteries  occurred.  The  1946  indictment  charged 
merely  assaults  and  shoving  and  pushing,  but  not  directed 
against  the  five  named  men.    (R.  12,301,  32-34) 

They  have  also  sponsored  and  procured  the  passage  of  a 
new  statute,  reserving  the  right  to  proceed  against  appellees 
under  the  old. 

The  Supreme  Court  of  the  Territory,  in  Territory  v. 
\Soga,  20  Haw.  71,  upheld  a  conviction  of  third  degree  con- 
!spiracy  against  four  of  the  strike  leaders.  Each  was  sen- 
tenced to  ten  months  imprisonment,  $300  fine,  and  one- 
fourth  of  the  costs. 

Soga  was  a  newspaper  editor,  and  so  was  Negoro.  The 
imeans  used  in  the  conspiracy  were  newspaper  articles  agi- 
tating for  higher  wages. 

The  charge  against  the  defendants  was  concerting  to- 
gether: 
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to  do  what  plainly  and  directly  tended  to  incite  and 
occasion  offense  and  to  do  what  was  obviously  and 
directly  injurious  to  another 

by  conspiring  to  prevent  certain  corporations  owning  sugar 
plantations  in  the  County  of  Honolulu  from  carrying  on 
their  business  and  operating  their  plantations,  and  thereby 
impoverishing  them  by  preventing  them  from  carrying  on 
their  trade  or  business.  The  means  charged  were  threats  of 
violence  directed  against  the  corporations  and  all  Japanese 
in  the  City  and  County  who  did  not  join  with  the  Higher 
Wage  Association. 

The  evidence  in  support  of  the  threats  of  violence  were 
articles  appearing  in  a  Japanese  newspaper,  the  Nippu  Jiji, 
in  support  of  the  Association  which  urged  "sticking  to- 
gether" to  secure  higher  wages,  "whatever  the  consequen- 
ces", and  other  implied  threats,  which  the  conspirators  did 
not  denounce;  letters  received  by  leaders  from  members  of 
the  Association  counseling  force,  which  letters  were  pro- 
cured from  a  safe  stolen  from  one  of  the  conspirators  with 
the  assistance  of  the  police;  a  draft  of  a  play  attacking  am 
opponent  of  the  strike— likewise  found  in  the  stolen  safe; 
and  speeches  made  by  the  conspirators  "intended  to  stir  up 
the  laborers." 

The  Supreme  Court's  opinion  is  quite  remarkable. 

Defendants  insisted  that  they  were  not  responsible  for 
the  articles;  that  they  constantly  protested  against  any  un-i 
lawful  acts.  In  masterly  prose,  the  court  denied  the  conten- 
tion: 

This  contention,  however,  cannot  be  sustained.  Un- 
der all  the  circumstances  which  could  have  been  found 
by  the  jury  it  was  the  duty  of  the  defendants  who  depre- 
cated the  Jiji  articles  or  did  not  wish  to  identify  them 
selves  with  their  publication  to  say  so,  and  the  inference 
could  properly  be  made  that  although  all  of  them  may 
not  be  criminally  liable  for  the  writing  and  publishing 
of  the  articles  they  adopted  and  used  them  as  part  of 
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their  "campaign;"  and  that  they  did  this  by  mutual 
agreement,  whether  expressed  or  implied,  is  imma- 
terial. Their  urging  that  there  be  no  violence  or  breach 
of  the  peace  or  anything  unlawful  done  to  incur  the 
penalty  of  the  law  may  or  may  not  have  been  sincere. 
When  Mark  Anthony  said  to  his  audience,  "Let  me  not 
stir  you  up  to  mutiny  and  rage,"  that  was  precisely 
what  he  meant  to  do  and  did  do.  The  fact  is  that  those 
who  "sow  the  wind  must  reap  the  whirlwind,"  no  mat- 
ter how  fervently  they  may  have  tried  to  avoid  it.  Urg- 
ing or  doing  unlawful  things  is  not  condoned  by  urging 
that  they  be  done  lawfully. 

It  is  of  interest  to  note  that  the  Territorial  Supreme  Court 
apparently  did  not  consider  the  Fourth  Amendment  applic- 
able in  the  Territory. 

It  is  obvious  that  the  conspiracy  statute  of  the  Territory  is 
capable  of  being  interpreted  and  is  being  interpreted  by  the 
appellants  in  exactly  the  same  way  in  which  the  unlawful 
assembly  and  riot  statute  is  being  construed— to  convert  any 
picket  line  or  concerted  activity  in  a  labor  dispute  into  crim- 
inal activity  for  all  so  engaged  if  any  single  act  of  any  indi- 
vidual or  individuals  makes  it  possible  to  do  so.  The  com- 
mon intent  to  picket  is  construed  as  being  sufficient  to  give 
a  common  intent,  a  concurrence  in  intent  or  a  combining 
together,  sufficient  to  make  all  present,  if  any  infraction  of 
any  la^v  occurs,  guilty  of  unlawful  assembly  and  riot  and 
conspiracy. 

A  mere  reading  of  the  conspiracy  statute  of  the  Territory 
shows  that  is  is  unconstitutional  on  its  face  because  it  pro- 
vides no  standard  of  conduct.  As  here  applied,  and  as  ap- 
plied in  Territory  v.  Soga,  it  is  clear  that  it  is  also  a  threat  to 
freedom  of  assembly  and  speech. 

Section  1  of  the  statute  (11120)  defines  a  conspiracy  as 
a  malicious  or  fraudulent  combination  or  mutual  undertak- 
ing, or  concerting  together  of  two  or  more  ...  to  do  what 
plainly  and  directly  tends  to  excite  or  occasion  offense,  or 
what  is  obviously  and  directly  wrongfully  injurious  to  an- 
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other.  The  second  paragraph  of  this  section  clarifies  this  by 
explaining  that  it  is  a  conspiracy  "to  prevent  another,  by 
indirect  and  sinister  means,  from  exercising  his  trade,  and  to 
impoverish  him."  The  only  standard  laid  down  by  the  stat- 
ute is  a  gastronomic  test  of  the  prosecuting  officers  in  the 
first  instance  and  the  jurors  thereafter. 

The  statute  clearly  purports  to  embrace  more  than  crim- 
inal acts;  it  attempts  to  embrace  moral  judgments  as  well. 
It  does  not  require  a  wilful  doing  of  the  acts  charged  as  a 
conspiracy  or  that  they  be  legally  wrong. 

In  Screws  v.  United  States,  325  U.S.  91,  the  Supreme 
Court  rejected  a  contention  that  the  section  of  the  criminal 
code  making  it  a  federal  crime  to  deprive  another  of  rights 
under  color  of  law  was  unconstitutional  only  because  it  re- 
quired a  wilful  doing  of  the  acts.  But  here  there  is  a  com- 
plete lack  of  any  requirement  of  such  criminal  purpose  or 
intent,  and  the  conspiracy  statute  is  clearly  void  within  the 
exact  holding  of  the  Screws  case. 

In  United  States  v.  L.  Cohen  Grocery  Co.,  255  U.S.  81, 
an  act  of  Congress  was  struck  down  because  its  enforcement 
would  have  been  "the  exact  equivalent  of  an  effort  to  carry 
out  a  statute  which  in  terms  merely  penalized  and  punished 
all  acts  detrimental  to  the  public  interest  when  unjust  and 
unreasonable  in  the  estimation  of  the  court  and  jury."  The 
act  declared  criminal  the  making  of  "any  unjust  or  unrea-  j 
sonable  rate  or  charge  in  handling  or  dealing  in  or  with  any 
necessaries." 

The  conspiracy  statute  contains  no  definition  or  standard  ; 
for  determining  what  is  meant  by  "or  to  do  what  plainly 
tends  to  excite  or  occasion  offense,  or  what  is  obviously  and 
directly  wrongfully  injurious  to  another."  It  does  not  refer 
to  any  source  where  these  questions  can  be  determined.  The 
legislature  did  not  define  what  it  desired  to  punish,  but 
referred  the  citizen  to  his  own  conscience  and  to  a  law 
library  in  order  to  ascertain  what  acts  were  prohibited.  To 
enforce  such  a  statute  would  be  like  sanctioning  the  practice 
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of  Caligula  who  "published  the  law,  but  it  was  written  in  a 
very  small  hand,  and  posted  up  in  a  corner,  so  that  no  one 
could  make  a  copy  of  it." 

Ernest  Freund,  in  his  criticism  of  the  Debs  case,  wrote: 

So  long  as  we  apply  the  notoriously  loose  common  law 
doctrines  of  conspiracy  and  incitement  to  offenses  of  a 
political  character,  we  are  adrift  on  a  sea  of  doubt  and 
conjecture.  To  know  what  you  may  do  and  what  you 
may  not  do,  and  how  far  you  may  go  in  criticism,  is  the 
first  condition  of  political  liberty;  to  be  permitted  to 
agitate  at  your  own  peril,  subject  to  a  jury's  guessing  at 
motive,  tendency  and  possible  effect,  makes  the  right  of 
free  speech  a  precarious  gift. 

There  can  be  no  doubt  that  the  Territorial  conspiracy 
statute  readily  lends  itself  to  harsh  and  discriminatory  treat- 
ment by  local  prosecuting  officers,  including  appellants, 
against  particular  groups  deemed  to  warrant  their  displeas- 
ure, and  that  labor  in  the  Territory  and  the  appellees  have 
been  the  victims  of  this  harsh  and  discriminatory  treatment. 

The  District  Court  was  correct  in  refusing  to  attempt  to 
rewrite  the  law. 

The  statute  contains  no  severability  clause,  and  had  to  be 
stricken  down  as  a  whole.  See  United  States  v.  Reese,  92 
U.S.  214,  supra,  p.  66. 

On  its  face  and  as  construed  by  the  Supreme  Court  of 
Hawaii,  it  becomes  infirm  in  all  its  parts. 
Winters  v.  New  York,  333  U.S.  507. 
Terminiello  v.  Chicago,  337  U.S.  1. 

Strangely,  appellants  did  not  see  fit  to  cite  the  leading  Ha- 
waiian case  on  the  subject,  although  they  insist  in  respect  to 
the  unlawful  assembly  act  that  the  Court  is  bound  by  the 
Supreme  Court  decision.  It  should  be  noted  that  the  pri- 
vate law  firm  of  Kinney,  Ballou,  Prosser  &  Anderson  "as- 
sisted" the  prosecution  in  that  case. 
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IV.  THE  DISTRICT  COURT  HAD  JURISDICTION  OF  THE 
GRAND  JURY  ISSUE,  AND  ITS  FINDING  THAT  THE 
GRAND  JURY  WAS  ILLEGALLY  CONSTITUTED  IS  SUP- 
PORTED BY  THE  EVIDENCE. 

The  District  Court  held  that  it  had  the  power  to  hear  and 
determine  appellees'  claim  that  they  had  been  denied  a  fair 
and  representative  grand  jury  composed  in  accordance  with 
constitutional  standards  and  territorial  law,  and  that  the 
1947  Maui  County  Grand  Jury  was  selected  in  a  manner 
which  deprived  plaintiff  of  federal  and  constitutional  rights. 
(R.  486-512) 

It  is  appellees'  contention  that  the  method  of  selection 
and  composition  of  the  grand  jury  pursued  by  the  appel- 
lants, in  the  language  of  the  Screws  case,  "flies  in  the  teeth 
of  the  decision  of  the  Supreme  Court"  relating  to  the  proper 
selection  and  composition  of  juries,  and  that  the  judge  who 
heard  the  challenge  was  so  biased  and  prejudiced,  as  is  mani- 
fested by  the  transcript  of  the  hearing  filed  in  these  cases, 
that  the  appellees  were  denied  due  process  of  law. 

In  Lane  v.  Wilson,  307  U.S.  268,  the  right  to  sue  of  a  per- 
son claiming  deprivation  of  federal  rights  was  upheld  under 
Section  43  of  Title  8  without  resort  to  state  courts.  Justice 
Frankfurter  upheld  the  right  to  sue  under  Section  43  for 
deprivation  or  inequality  of  treatment  under  color  of  law. 

The  appellees  seek  declaratory  relief  as  redress  for  their 
deprivation  of  federal  rights  to  a  constitutionally  selected 
grand  jury. 

The  appellees  here  ask  the  Court  to  do  no  more  than  was 
done  by  the  court  in  Lane  v.  Wilson. 

Appellees'  Bill  of  Particulars  (R.  327)  enumerates  some 
of  the  specifications  of  the  lack  of  due  process  in  the  hearing 
before  Judge  Cristy  and  of  their  deprivation  of  constitu- 
tional rights  in  respect  to  the  grand  jury  by  appellants  under 
color  of  law. 

The  heart  and  substance  of  the  appellees'  claim  for  relief 
in  respect  to  the  grand  jury  is  that  by  uncontradicted  evi- 
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dence,  they  brought  themselves  directly  within  well  estab- 
lished and  well  defined  rules  laid  down  by  the  Supreme 
Court  of  the  United  States  for  the  selection  of  grand  juries, 
and,  despite  this  uncontradicted  testimony,  that  Judge 
Cristy,  in  defiance  of,  and  in  the  teeth  of,  Supreme  Court 
decisions,  upheld  the  method  of  selection  and  composition 
of  the  grand  jury. 

It  appeared  before  Judge  Cristy,  and  the  appellants  here 
concede,  that  no  person  of  Philippine  nationality  has  ever 
been  selected  on  the  grand  jury  list  or  summoned  as  a  grand 
juror  in  Maui  County  up  to  and  including  1947.  It  is  con- 
ceded that  there  are  qualified  Filipinos. 

Appellees  showed  before  the  circuit  court  that  Patrick 
Ortello,  who  stated  that  he  was  of  Filipino  parentage,  who 
went  through  the  8th  grade  in  Hana  School,  who  was  em- 
ployed by  the  Kahului  Railroad  Company,  was  marked  "dis- 
qualified" by  the  Jury  Commissioners.  None  of  them  was 
able  to  state  any  reason  for  disqualifying  him. 

Appellees  showed,  and  the  jury  commissioners  testified, 
that  returned  questionnaires  of  haoles  and  persons  of  other 
races  unknown  to  the  jury  commissioners,  showing  less  edu- 
cation, etc.,  were  marked  qualified  and  such  persons  were 
actually  selected  for  jury  service. 

Appellees  showed  that  at  least  seven  or  eight  other  ques- 
tionnaires of  Filipino  citizens  were  marked  questionable, 
although  according  to  the  returned  questionnaires,  these 
individuals  had  qualifications  equal  to  or  greater  than  per- 
sons actually  selected  for  jury  service. 

Judge  Cristy  advised  counsel  for  appellees  that  "question- 
able" meant  "subject  to  further  investigation."  None  of  the 
jury  commissioners  up  to  that  point  had  so  testified.  As  a 
matter  of  fact,  the  jury  commissioners  testified  that  they  had 
no  funds  for  summoning  prospective  jurors,  and  that  the 
only  way  a  person  could  be  further  investigated  was  by  one 
of  the  jury  commissioners  making  private  inquiries. 

The  only  explanation  offered  about  the  absence  of  Fili- 


76 

pinos,  although  all  jury  commissioners  admitted  there  were 
qualified  Filipinos— was  by  Commissioner  Pombo  who  tes- 
tified that  "they  had  people  who  were  better." 

The  showing  of  the  complete  exclusion  of  Filipinos  from 
grand  jury  service  in  Maui  County— although  Filipinos  con- 
stitute the  second  largest  racial  group  in  the  county— for  a 
period  of  at  least  30  years,  coupled  with  the  unexplained 
marking  of  "questionable"  and  "not  qualified"  on  returned 
questionnaires  by  Filipinos  not  personally  known  to  any  of 
the  jury  commissioners,  certainly  meets  the  tests  of  the 
prima  facie  case  of  ingenious  or  ingenuous  exclusion  on 
account  of  race  laid  down  by  the  Supreme  Court  in  a  long 
line  of  decisions  from  Strauder  v.  West  Virginia,  100  U.S. 
303,  to  the  recent  Patton  case. 

As  a  matter  of  fact,  the  Patton  case  is  on  all  fours  with  this 
case.  There  the  judge  refused  to  consider,  as  did  Judge 
Cristy,  that  not  only  were  Negroes  excluded  from  the  par- 
ticular venire,  but  that  no  Negro  had  been  selected  for  jury 
lists  for  a  period  of  30  years.  Representatives  of  the  State  of 
Alabama  made  the  same  arguments  that  appellants  make 
about  the  low  percentage  of  qualified  Negroes,  compared 
with  white  persons,  but  the  court  brushed  such  reasoning 
aside,  saying: 

But  whatever  the  precise  number  of  qualified  colored 
electors  in  the  country,  there  were  some;  and  if  it  can 
possibly  be  conceived  that  all  of  them  were  disqualified 
for  jury  service  by  reason  of  the  commission  of  crime, 
habitual  drunkenness,  gambling,  inability  to  read  or 
write,  or  to  meet  any  other  or  all  of  the  statutory  tests, 
we  do  not  doubt  that  the  state  could  have  proved  it.  We 
hold  that  the  State  wholly  failed  to  meet  the  very  strong 
evidence  of  purposeful  racial  discrimination  made  out 
by  petitioner  upon  the  uncontradicted  showing  that 
for  thirty  years  or  more  no  negro  had  served  as  a  juror 
in  the  criminal  courts  of  Lauderdale  County.  When  a 
jury  selection  plan,  whatever  it  is,  operates  in  such  a 
way  as  always  to  result  in  the  complete  and  long-con- 
tinued exclusion  of  any  representative  at  all  from  a 
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large  group  of  Negroes,  or  any  other  racial  group,  in- 
dictments and  verdicts  returned  against  them  by  juries 
thus  selected  cannot  stand. 

The  proof  adduced  by  appellees  that  from  the  standpoint 
of  race,  the  1947  grand  jury  is  not  a  cross-section  of  the  pop- 
ulation of  Maui  County,  and  therefore  violates  clearly  enun- 
ciated principles  laid  down  by  the  United  States  Supreme 
Covu't,  is  summarized  in  tabular  form  in  a  chart  submitted 
to  the  court  during  oral  argument.  This  summary  is  based 
upon  the  United  States  census  classification  of  race.  It 
shows: 

Percentage  Comparison,  Race  of  Population 

of  Maui  County^^  and  of  Grand  Jury  List,  1947, 

Maui  County 

Percentage  of         Percentage  o£ 
Population  of  1947  Grand 

NATIONALITY  Maui  County  Jury  Panel 

Japanese  24,183  43.2%              14% 

Filipino 10,509  18.8%               0% 

Part  Hawaiian  7,915  14.1%             24% 

Caucasian  6,989  12.5%              54% 

Hawaiian   2,946  5.3% 

Chinese 1,513  2.7% 

Other  Races 1,925  3.4%               0% 

(Korean,  Puerto  Rican) 

The  record  shows  that  the  appellees  offered  to  prove  be- 
fore Judge  Cristy,  but  were  not  permitted  to  prove,  that  if 
selected  at  random  from  qualified  persons  in  order  to  secure 
a  cross-section,  a  grand  jury  of  this  racial  composition  would 
not  occur  in  Maui  County  more  than  once  in  ten  million 
times. 

Appellees  adduced  proof  showing  that  in  the  Territory  of 
Hawaii,  different  mores  and  attitudes  exist  than  in  a  typical 

12  Census  classification  of  Race  of  Population  of  Maui  County. 
1940  Population-55,980.  Dept.  of  Health,  Bureau  of  Health  (Vital) 
Statistics,  T.  H.,  show  little  change  in  racial  characteristics,  1940  to 
1946.  Population,  estimated  as  of  July  1,  1946—55,904. 
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mainland  community,  and  that  an  analysis  of  the  racial 
composition  of  the  1947  grand  jury  according  to  census  clas- 
sifications does  not  reflect  the  full  extent  to  which  the 
method  of  selection  and  composition  employed  by  the  jury 
commissioners  fails  to  result  in  the  selection  of  a  cross-sec- 
tion of  the  community,  or  of  those  qualified  for  jury  service. 
Thus,  in  island  mores,  it  was  shown  that  persons  of  Portu- 
guese national  background  are  not  considered  Caucasians. 
It  was  shown  that  there  is  a  general  division  of  the  popula- 
tion into  two  classes:  haole  (white)  and  non-haole,  which 
includes  all  other  races.  Portuguese  are  classified  either  as 
non-haole  or  in  a  separate  class  by  themselves.  It  was  further 
shown  that  the  term  "haole"  has  a  generally  accepted  eco- 
nomic as  well  as  racial  connotation  and  means  "a  white  man 
with  a  good  job." 

One  of  the  jury  commissioners  of  Portuguese  extraction 
very  clearly  establishes  this.  After  testifying  that  he  consid- 
ered himself  white,  but  that  the  "haoles"  did  not  so  consider 
him  (Transcript  before  Judge  Cristy,  p.  267) ,  he  finally 
testified  on  cross-examination: 

No,  I  don't  consider  a  Portuguese  a  white  man.  They 
consider  us  as  niggers  here.  We  are  not  classed  as  white 
men.  They  don't  even  class  us  as  Caucasians  themselves 
and  I  told  you  that  yesterday,  and  I  would  like  to  have 
that  included— that  Portuguese  are  not  called  Cauca- 
sian.   (R.  875) 

When  asked  why  he  picked  haoles.  Commissioner  Pombo 
testified  as  follows: 

Witness:  No,  I  pick  them  because  I  want  to  give 
them  something  to  do— if  they  want  a  chance  to  run  the 
country— 

The  Court:  Did  you  pick  them  because  of  their  fair- 
ness? 

Witness:  Because  they  are  fair.  They  are  in  court— 
they  have  to  be  fair.  There  is  another  jury— in  case  it 
don't  go  right  on  the  Grand  Jury,  the  trial  jury  is  wait- 
ing for  them. 
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Mr.  Resner:  What  did  you  mean  a  moment  ago— you 
said  they  wanted  a  chance  to  run  the  country? 

A.  Well,  they  do  run  the  country. 

Q.  How  do  you  mean  that? 

A.  The  majority— lots  of  these— the  Baldwins— they 
own  the  place.    (R.  830-831) 

An  analysis  of  the  composition  of  the  1947  grand  jury 
based  on  accepted  Island  classifications  shows: 

Percentage  Comparison  of  "Nationality"  of  Population  of 

Maui  County,  1940,  and  of  Persons  on  the  1947  Grand 

Jury  Panel,  Maui  County^^  "Nationalities"  Roughly 

Ranked  as  to  Socio-Economic  Status 

Percentage  of  Percentage  on 

NATIONALITY  Population  Grand  Jury 

Haole   3.6%  42.0% 

Portuguese  8.8%  12.0% 

Caucasian-Hawaiian   7.4%  20.0% 

Other  Part-Hawaiian 6.8%  4.0% 

Chinese 2.7%  8.0% 

Japanese  43.2%  14.0% 

Korean   1.4%  0 

Hawaiian   5.3%  0 

Puerto  Rican  1.9%  0 

Filipino 18.8%  0 

Clearly,  the  1947  grand  jury  does  not  represent  a  cross- 
section  of  the  community  of  Maui  County.  Appellees  also 
showed  that  the  same  high  percentage  of  haoles  in  the  Maui 
County  Grand  Jury  existed  for  the  preceding  five  years. 
(Plaintiffs'  Exhibit  No.  26) 

Appellees  contended  and  proved  before  Judge  Cristy  that 
the  1947  grand  jury  was  not  an  accident,  but  a  fixed  pattern 
of  jury  selection  in  Maui  County.  No  evidence  was  offered 
to  rebut  appellees'  proof. 

^3  Number  of  Haoles  ("Other  Caucasians"),  Portuguese  (including 
Spaniards),  Caucasian-Hawaiians  and  other  Part-Hawaiians,  Ko- 
reans and  Puerto  Ricans  obtained  by  carrying  forward  the  1930  pro- 
portions of  these  categories. 
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Not  only  did  appellees  prove  that  the  grand  juries  for 
1947  and  the  preceding  five  years  are  not  a  cross-section  of 
Maui  County  racially,  but  that  they  are  even  less  represen- 
tative economically. 

Judge  Cristy  accused  the  appellees  of  making  up,  out  of 
whole  cloth,  class  antagonisms  and  prejudices.  That  class 
prejudices  do  exist  has  been  recognized  in  jury  selection 
since  the  time  of  Blackstone,  and  the  Supreme  Court  takes 
judicial  notice  of  it. 

Apparently,  Judge  Cristy  and  the  jury  commissioners, 
based  upon  their  actual  selection  and  their  testimony  about 
the  qualifications  necessary  for  a  "good"  juror,  agree  with 
Sir  James  Stephens  who,  in  his  History  of  Criminal  Law, 
which  appeared  in  1882,  said: 

I  cannot  say  much  for  the  intelligence  of  small  shop- 
keepers and  petty  farmers,  and  whatever  the  fashions  of* 
the  times  may  say  to  the  contrary,  I  think  that  the  great 
bulk  of  the  working  classes  are  altogether  unfit  to  dis- 
charge judicial  duties.  .  .  I  think  that  the  habit  of  flat- 
tering and  encouraging  the  poor,  and  asserting  they  are 
just  as  serviceable  and  capable  of  performing  judicial 
and  political  functions  as  those  who  from  their  infancy 
have  had  the  advantages  of  leisure,  education,  and 
wealth,  has  led  to  views  as  to  the  persons  qualified  to  be 
jurors  which  may  be  very  mischievous.  .  .  In  short,  I 
think  a  good  judge  and  a  good  special  jury  form  as 
strong  a  tribunal  as  can  be  had,  but  I  think  a  judge 
without  a  jury  would  be  a  stronger  tribunal  than  an 
average  common  jury.  (Lloyd  Paul  Stryker,  For  the 
Defense,  p.  211) 

Appellees'  analysis  of  the  1947  grand  jury  based  generally 
upon  United  States  census  classifications  of  occupation 
shows: 
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Percentage  Comparison,  Socio-Economic  Classes,  Gainfully 

Employed  Persons  of  Maui  County,  1940,  and  Grand 

Jury  List,  Maui  County,  1947" 

Percentage  of  Percentage  of 

SOCIO-ECONOMIC  CLASSES  Population  Panel 

Proprietors  and  Managers  (Im- 
portant  firms   and/or   large 

branches)    0.6%  24.0% 

Other  Proprietors,  Managers, 

officials  and  foremen. 4.9%  40.0% 

Professional  and  Semi-profes- 
sional      3.2%  8.0% 

Farm  Foremen 2.5%  0 

Farmers 2.5%  4.0%o 

Clerical,  sales,  etc 6.4%  12.0% 

Craftsmen  and  Operatives 18.1%  6.0% 

Laborers,  Non-Farm  9.9%  2.0% 

Farm  Laborers 47.1%  0 

Service  Workers 4.7%  0 

Occupation  Not  Specified 0.3%  4.0%o 

That  this  economic  composition  was  not  accidental  ap- 
pears from  Commissioner  Pombo's  testimony: 

Q.  .  . .  What  standard  did  you  use? 

A.  Well,  we  picked  men— majority  of  them  with  bet- 
ter education.  They  are  in  business  in  the  community. 

Q.  Yes.  Was  it  your  feeling  that  a  man  in  business 
would  be  better  qualified  than  a  man  out  of  business? 

A.  He  has  got  a  better  head  on  him. 

Q.  Is  that  the  conclusion  you  arrived  at? 

A.  If  I  can  pick  a  business  man,  got  a  business  of  his 
own,  and  good  moral  character,  I  would  just  as  soon 
pick  him  than  pick  some  juror  I  don't  know  anything 
about  other  than  what  you  see  on  paper.    (R.  855-856) 

Fay  V.  New  York,  332  U.S.  261,  holds  that  a  state  may, 
consistent  with  the  due  process  of  the  Fourteenth  Amend- 
ment, try  one  charged  with  a  crime  by  a  so-called  special  or 


^^  Adapted  from  Table  3,  with  certain  classes  combined  and/or 
divided;  Grand  Jury  data  corrected. 
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blue-ribbon  jury.  The  court,  however,  carefully  distin- 
guished between  state  and  federal  juries  and  the  decisions 
touching  each. 

The  Territory  of  Hawaii  exercises  only  power  delegated 
by  Congress,  and  Congress  cannot,  without  an  amendment 
to  the  Constitution,  deny  the  right  of  trial  by  jury  or  indict- 
ment by  a  grand  jury. 

That  this  constitutional  guaranty  means  a  grand  jury  is 
a  cross-section  of  the  community  is  not  now  open  to  question 
in  the  light  of  Supreme  Court  decisions  on  jury  standards  in 
federal  courts. 

It  must  be  taken  as  settled  then,  that  the  territorial  legis- 
lature could  not  adopt  a  blue-ribbon  jury  system.  Yet,  a 
comparison  of  the  occupational  classification  of  the  blue- 
ribbon  jury  in  the  Fay  case  and  the  1947  Grand  Jury  of 
Maui  County  shows  that  the  Fay  jury  was  less  packed  than 
the  1947  grand  jury  with  the  economically  privileged,  as  is 
shown  by  the  following  table: 


I 


Percentage  of 

total  experienced 

labor  forces 


Percentage  of 
representation 


Man- 
hattan 

Professional  and  semi- 
professional  12.1 

Proprietors,  managers 

and  officials 9.3 

Clerical,  sales  and  kin- 
dred workers 21.3 

Craftsmen,  foremen 

and  kindred  workers       7.7 

Operatives    and    kin- 
dred workers 1 7 

Service  workers 27.6 

Laborers    4.9 

Farmers  0.1 

Not  specified 


Maui 
County 

3.2 
5.6 
6.4 


I     20.16 


'blue  ribbon"       Maui 
panel  County 


18.8 
43 
38 
0.2 


8 
64 
12 


I 


0 

4.7 

0 

57 

0 

2.5 

0 

.3 
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In  the  blue-ribbon  jury,  99.8%  were  picked  from  gioups 
representing  42.7%  of  Manhattan's  population.  In  Maui 
County  Grand  Jury,  84%  of  the  jury  were  picked  from 
groups  representing  15%  of  the  population. 

Even  in  the  majority  opinion  in  the  Fay  case,  the  court 
recognized  that  the  exclusion  of  workers  in  a  case  growing 
out  of  a  labor  dispute  might  present  a  different  problem. 
Here,  unlike  in  the  Fay  case,  the  plaintiffs  are  farm  laborers 
who  are  excluded  totally  from  the  jury. 

The  appellees'  evidence  also  shows  that  an  overwhelming 
number  of  the  jurors  on  the  1947  panel  were  personally 
known  to  the  jury  commissioners.  Thus,  all  but  9  of  the  50 
were  known  to  the  jury  commissioner,  Chatterton;  all  but 
10  of  the  50  were  known  to  the  jury  commissioner  Pombo; 
and  30  of  the  50  were  known  to  the  jury  commissioner, 
Wirtz. 

The  Supreme  Court  has  condemned  in  Smith  v.  Texas, 
311  U.S.  128,  the  selection  of  personal  acquaintances  by  jury 
commissioners  on  the  ground  that  it  makes  suspect  the  se- 
curing of  a  true  cross-section  of  the  community. 

Appellees'  evidence  clearly  and  unequivocally  falls  within 
the  scope  of  decisions  of  the  United  States  Supreme  Court 
condemning  identical  practices  in  the  selection  of  juries  as 
shown  here,  and  holding  evidence  of  the  same  character 
sufficient  to  show  that  the  jury  in  question  was  not  a  cross 
section. 

This  evidence  was  before  Judge  Cristy  and  the  decisions 
were  called  to  his  attention  in  the  course  of  the  hearing  on 
the  challenge.  It  is,  therefore,  submitted,  that  Judge  Cristy's 
action  in  overruling  the  challenge  "flies  in  the  teeth"  of  ex- 
press holdings  of  the  Supreme  Court,  and  that  appellees' 
evidence  supports  the  findings  of  the  District  Court. 

In  12,301,  where  the  1947  grand  jury  has  already  indicted 
appellees,  the  question  of  the  legality  of  the  selection  and 
composition  of  the  grand  jury  is  not  moot.  Nor  is  the  con- 
tention valid  that  the  appellees  in  the  Kaholokula  case  vol- 
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untarily  adopted  the  ruling  o£  the  challenge  in  the  Barbosa 
case.   They  had  no  choice. 

The  order  of  the  Supreme  Court  of  the  Territory  desig- 
nating Judge  Cristy  as  substitute  judge,  ordered  and  author- 
ized him  to  hear  and  determine  the  question  of  any  chal- 
lenges to  the  grand  jury  of  1947,  whether  in  the  Barbosa 
case  or  otherwise,  and  Judge  Cristy,  pursuant  to  this  author- 
ity, specifically  ruled  that  the  method  of  selection  and  com- 
position of  the  Maui  grand  jury  was  in  accordance  with  law 
and  that  the  Barbosa  case  and  all  other  cases  could  be  pre- 
sented to  said  grand  jury. 

There  is  no  remedy  by  appeal  from  Judge  Cristy's  ruling, 
and  even  if  there  were,  it  would  subject  appellees  to  a  fur- 
ther deprivation  of  rights. 

It  is  clearly  the  law  that  if  the  grand  jury  is,  as  alleged  by 
appellees,  unconstitutionally  composed,  all  proceedings 
taken  thereafter  are  annulled.  Thus,  in  Patton  v.  Missis- 
sippi, decided  December  8,  1947,  the  Supreme  Court  re- 
versed a  conviction  and  directed  that  the  indictment  be 
quashed  because  of  the  improper  selection  of  the  grand 
jury. 

Under  our  Constitution,  the  jury  is  not  to  be  made  repre- 
sentative of  the  most  intelligent,  the  most  wealthy  or  the 
most  successful,  nor  of  the  least  intelligent,  the  least  wealthy 
or  the  least  successful.  It  is  a  democratic  institution  repre- 
sentative of  all  classes  of  people. 

Thus,  the  Supreme  Court  in  Strauder  v.  West  Virgina, 
100  U.S.  303,  stated: 

The  very  idea  of  a  jury  is  a  body  of  men  composed  of 
the  peers  or  equals  of  the  person  whose  rights  it  is  se- 
lected or  summoned  to  determine;  that  is,  of  his  neigh- 
bors, fellows,  associates,  persons  having  the  same  legal 
status  in  society  as  that  which  he  holds.   Blackstone,  in 

I  his  Commentaries,  says,  'the  right  of  trial  by  jury  or  the 
country  is  a  trial  by  the  peers  of  every  Englishman  and 

!  is  the  grand  bulwark  of  his  liberties,  and  is  secured  to 
him  by  the  Great  Charter.'   It  is  also  guarded  by  statu 
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tory  enactments  intended  to  make  impossible  what  Mr. 
Bentham  called  'packing  juries.'  It  is  well  known  that 
prejudices  often  exist  against  particularly  classes  in  the 
community,  which  sway  the  judgment  of  jurors,  and 
which  therefore,  operate  in  some  cases  to  deny  to  per- 
sons of  those  classes  the  full  enjoyment  of  that  protec- 
tion which  others  enjoy. 

The  evidence  of  weighting  of  the  grand  jury  in  favor  of 
business  clearly  is  in  direct  violation  of  this  decision. 

All  of  the  appellees  belong  to  the  excluded  class,  and  their 
alleged  offense  arose  out  of  a  labor  dispute. 

The  decisions  of  the  Supreme  Court  of  the  United  States 
have  made  it  clear  that  a  jury  which  excludes  in  whole  or  in 
part  representatives  of  the  employee  class  is  not  a  cross- 
section  of  the  community.  The  court  has  specifically  con- 
demned any  tendency  which  would  cause  a  jury  to  become 
representative  of  the  economically  and  socially  privileged, 
and  has  struck  down  a  practice  of  jury  commissioners  which 
causes  this  result  even  though  the  particular  jury  in  ques- 
tion in  fact  had  representatives  of  the  working  class. 

Thus,  in  Thiel  v.  Southern  Pacific  Company,  328  U.S. 
217,  the  court  said: 

Wage  earners,  including  those  who  are  paid  by  the  day, 
constitute  a  very  substantial  portion  of  the  community, 
a  portion  that  cannot  be  intentionally  and  systemati- 
cally excluded  in  whole  or  in  part  without  doing  vio- 
lence to  the  democratic  nature  of  the  jury  system.  Were 
we  to  sanction  an  exclusion  of  this  nature  we  would 
encourage  whatever  desires  those  responsible  for  the 
selection  of  jury  panels  may  have  to  discriminate 
against  persons  of  low  economic  and  social  status.  We 
would  breathe  life  into  any  latent  tendencies  to  estab- 
lish the  jury  as  the  instrument  of  the  economically  and 
socially  privileged.  That  we  refuse  to  do.  .  .  . 
To  reassert  those  standards,  to  guard  against  the  subtle 
undermining  of  the  jury  system,  requires  a  new  trial 
from  a  panel  properly  and  fairly  chosen. 
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Even  the  dissenting  justice  in  the  Thiel  case  recognized 
and  stated  specifically  the  method  of  selection  must  not  be 
tainted  by  property  prejudice: 

The  process  of  justice  must  of  course  not  be  tainted  by 
property  prejudice  any  more  than  by  race  or  religious 

prejudice 

If  workmen  were  systematically  not  drawn  for  the  jury, 
the  practice  would  be  indefensible.  .  .  . 

In  Fay  v.  New  York,  332  U.S.  261,  the  Supreme  Court 
said  that  even  though  states  could  abolish  the  traditional 
system,  they  could  not  exclude  in  whole  or  in  part  represen- 
tatives of  certain  classes  in  certain  kinds  of  cases. 

The  court  said: 

There  may  be  special  cases  where  exclusion  of  laborers 
would  indicate  that  those  sitting  were  prejudiced 
against  labor  defendants  as  where  a  labor  leader  is  on 
trial  on  charges  growing  out  of  a  labor  dispute.  The 
situation  would  be  similar  to  that  of  a  Negro  who  con- 
fronts a  jury  on  which  no  Negro  is  allowed  to  sit.  He 
might  very  well  say  that  a  community  which  discrimi- 
nates against  all  Negroes  discriminates  against  him. 

If  Benjamin  Fairless  and  the  directors  and  managers  of  all 
large  business  concerns  in  a  steel  town  were  assembled  as  a 
grand  jury,  during  the  course  of  a  strike  in  the  steel  indus- 
try, to  consider  alleged  charges  of  violence  by  striking 
steel  workers,  it  may  be  assumed  that  such  a  case  would  fall 
within  the  category  of  special  cases  to  which  the  court  re- 
ferred. 

The  United  States  Steel  Corporation,  giant  as  it  is  in  the 
economic  structure  of  the  United  States,  is  small  in  compari- 
son with  the  Baldwin  interests  in  the  community  of  Maui 
County,  which  includes  the  Islands  of  Maui,  Lanai  and  Mo- 
lokai. 

Alexander  &  Baldwin,  Ltd.,  one  of  the  Five  Factors  of 
Hawaii,  and  the  Baldwin  Family  had,  at  the  time  of  the 
grand  jury  challenge,  controlling  interest  in  two  of  the  four 
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sugar  companies  in  the  county— Hawaiian  Commercial  & 
Sugar  Company  and  Maui  Agricultural  Company,  now  com- 
bined, which  in  turn  owned  the  East  Maui  Irrigation  Co., 
two  of  the  four  pineapple  companies,  Baldwin  Packers  and 
Maui  Pineapple  Co.,  two  of  the  largest  ranches,  Haleakala 
Ranch  and  Ulupalakua  Ranch,  the  Maui  Electric  Company 
and  the  Kahului  Railroad.    (R.  578-583) 

At  the  last  time  any  ascertainable  estimate  was  available, 
in  approximately  1933,  $15,000,000  out  of  $24,000,000  of 
the  sugar  assets  of  Maui  County,  as  evaluated  at  that  time, 
were  in  the  control  of  the  Baldwin  Family. 

The  industries  of  Maui  County  are  sugar,  pineapple,  with 
ranching  a  poor  third.  In  each  field,  Alexander  &  Baldwin 
or  the  Baldwin  family  had  the  dominating  interest  in  the 
county. 

Both  the  sugar  and  pineapple  strikes  were  industry-wide 
and  therefore  affected  the  Baldwin  interests  directly. 

To  paint  the  picture  concretely,  and  not  abstractly  by  per- 
centages, the  127  sugar  and  pineapple  workers  involved  in 
this  case  faced  a  grand  jury  composed  of  17  men— 8  of  whom 
were  management  representatives  of  the  Baldwin  interests. 

They  are:  Edwin  H.  Baldwin,  Manager,  Ulupalakua 
Ranch;  Richard  H.  Baldwin,  Manager,  Haleakala  Ranch; 
Robert  P.  Bruce,  Manager,  East  Maui  Irrigation  Company; 
John  Plunkett,  Supervisor,  East  Maui  Irrigation  Co.;  E. 
Stanley  Elmore,  Board  of  Directors,  Maui  Electric  Com- 
pany, and  President  and  Manager  of  Valley  Island  Motors; 
Herbert  Petersen,  Manager,  Plantation  Store,  Hawaiian 
Commercial  &  Sugar  Company;  Jack  Costa,  Chief  Electri- 
cian, Hawaiian  Commercial  &  Sugar  Company;  Edward 
S.  Bowmer,  Cashier  and  Assistant  Bookkeeper,  Baldwin 
Packers. 

Jury  Commissioner  Pombo's  statement  that  the  Baldwins 
.were  put  on  the  jury  because  they  owned  the  country  and 
wanted  to  run  the  country,  seems  substantiated,  to  the  ex- 
tent at  least  that  they  were  put  on  the  jury. 


Percentage  of 
Population 

No. 

Percentage 
of  Panel 

3.6 

11 

64.7 

7.4 

3 

17.65 

2.7 

3 

17.65 

13.7 

100. 
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The  remaining  9  jurors  were:  Kenneth  Auld,  Section 
Superintendent  of  California  Packing  Co.,  Molokai;  Paul 
R.  Reinhart,  Assistant  Plantation  Manager,  Libby,  McNeill 
&:  Libby,  both  pineapple  companies  involved  in  the  strike; 
Joseph  H.  Frank,  Manager,  Bank  of  Hawaii;  Allen  Ezell, 
Branch  Manager,  Hawaiian  Airlines;  Henry  S.  Fong,  con- 
tractor and  manager;  Anthony  Tam,  farmer;  Wai  Ken 
Tom,  Office  Manager,  Mutual  Telephone  Company;  and 
Walter  Holt,  Forester,  of  the  Board  of  Forestry. 

Racially,  the  composition  of  the  grand  jury  was  as  follows: 


Haole 

Caucasian-Hawaiian   

Chinese  

Total 

In  other  words,  racially,  groups  representing  13.7%  of  the 
population  had  100%  representation  of  the  jury,  leaving 
unrepresented  86.3%  of  the  population  to  which  racial 
groups  appellees  belonged. 

Economically,  the  composition  of  the  grand  jury  ^vas  as 
-follows: 

Percentage  of        Percentage  of 
Population  Grand  Jury 

Proprietors  and  managers  of  impor- 
tant firms  or  large  branches .6  41 

Other    proprietors,    managers,    offi- 
cials and  foremen 4.9  30 

Professional  and  semi-professional...-  3.2  11 

Farmers  2.5  5.9 

Craftsmen  and  operatives 18.1  5.9 

Not  specified 3  5.9 

There  is  only  one  juror  who  even  approaches  what  might 
be  considered  a  laborer,  and  he  is  the  Chief  Electrician  at 
Hawaiian  Commercial  &  Sugar  Company.  Classing  him  as 
a  representative  of  the  laboring  class,  economic  groups  rep- 


89 

resenting  1 1.5%  of  the  community  had  94%  representation 
on  the  jury. 

Jury  Commissioner  Pombo's  statement  that  the  jury  com- 
missioners thought  business  men  were  better  jurors  seems  to 
have  been  applied  by  all  the  commissioners  as  a  criterion. 

It  is  to  be  remembered  that  in  the  special  blue-ribbon 
jury  in  the  Fay  case,  which  cannot  constitutionally  exist  in 
Hawaii,  groups  representing  42.7%  of  the  population  had 
99%  representation  on  the  jury. 

When  it  is  considered  that  all  these  facts  were  presented 
to  the  territorial  court  and  overruled;  when  it  is  considered 
that  of  the  17  grand  jurors,  10  were  important  officials  of 
companies  seriously  affected  by  both  the  sugar  and  pine- 
apple strike,  it  seems  that  appellees  have  made  out  a  case  of 
a  denial  of  a  fair  and  impartial  grand  jury— well  within  the 
exact  quantum  of  proof  the  United  States  Supreme  Court 
has  said  shows  discrimination  based  on  race  and  economic 
classes. 

The  Bar  Association  of  Hawaii  and  appellants  urge  on 
this  Court  that  evidence  in  the  record  does  not  support  the 
findings  of  the  District  Court. 

If  it  is  true  that  there  is  no  place  in  our  system  of  govern- 
ment for  the  exercise  of  purely  arbitrary  power,  Yick  Wo  v. 
Hopkins,  118  U.S.  356,  surely  appellees  are  entitled  to  re- 
dress for  the  denial  of  a  fair  and  impartial  grand  jury. 

And  since  it  is  the  established  practice  of  the  United 
States  Supreme  Court: 

to  sustain  the  jurisdiction  of  federal  courts  to  issue  in- 
junctions to  protect  rights  safeguarded  by  the  Consti- 
tution and  to  restrain  individual  State  officers  from 
doing  what  the  Fourteenth  Amendment  forbids  the 
State  to  do.  Bell  v.  Hood,  327  U.  S.  678 

the  Federal  District  Court  must  have  the  power  to  redress 
appellees'  denial  of  a  fair  and  impartial  grand  jury  by  appel- 
lants acting  under  color  of  law. 
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CONCLUSION 


The  District  Court  for  the  District  of  Hawaii,  sitting  en 
banc  had  jurisdiction  to  hear  and  determine  these  two 
causes,  and  the  exercise  of  its  equitable  discretion  was 
proper. 

The  District  Court's  findings  of  facts  are  supported  by 
the  evidence.  In  all  instances  of  disputed  facts  the  District 
Court  accepted  the  testimony  of  the  witnesses  for  appellants. 
In  short  the  District  Court  found  that  taking  the  facts  in 
the  light  most  favorable  to  appellants,  appellees  were  en- 
titled to  relief  from  a  continued  denial  of  constitutional 
and  federal  rights. 

The  District  Court  found  that  since  territorial  courts 
have  already  passed  on  all  questions  of  law  adverse  to  ap- 
pellees, there  is  no  possibility  of  relief  from  the  continued 
denial  of  rights  short  of  appeal  to  this  Court. 

This  indeed  is  a  case  which  presents  even  stronger  reasons 
for  the  refusal  of  this  Court  to  interfere  with  the  exercise  oi 
judicial  discretion  by  the  District  Court  than  appeared  in 
Public  Utilities  Com.  v.  United  Fuel  Gas  Co.,  317  U.S.  456, 
There  the  Supreme  Court,  in  refusing  to  interfere  with  a 
three-judge  court's  decision  granting  an  injunction,  said  at 
page  469: 

It  is  perhaps  unnecessary  at  this  late  date  to  repeat  the 
admonition  that  the  federal  courts  should  be  wary  ol 
interrupting  the  proceedings  of  state  administrative 
tribunals  by  use  of  the  extraordinary  writ  of  injunc- 
tion. But  this,  too,  is  a  rule  of  equity  and  not  to  be 
applied  in  blind  disregard  of  fact.  And  what  are  the 
commanding  circumstances  of  the  present  case?  First, 
and  most  important,  the  orders  of  the  state  Commission 
are  on  their  face  plainly  invalid.  No  inquiry  beyond 
the  orders  themselves  and  the  undisputed  facts  which 
underlie  them  is  necessary  in  order  to  discover  that 
they  are  in  conflict  with  the  federal  Act.  ...  In  these 
circumstances,  we  cannot  set  aside  the  decree  of  the 
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District  Court  as  an  improper  exercise  of  its  equitable 
jurisdiction. 

The  two  statutes  declared  invalid  are  clearly  as  the  Dis- 
trict Court  found,  void  on  their  face.  The  method  pursued 
in  the  selection  of  the  grand  jury  meets  the  standard  of  proof 
well  defined  by  decisions  of  the  United  States  Supreme 
Court. 

Past  deprivation  of  rights,  and  threatened  continued  de- 
privation of  rights  has  been  clearly  shown.  The  grave  irre- 
parable injury  to  appellees  has  been  established  by  the  evi- 
dence and  found  by  the  District  Court. 

This  case  is  many-faceted,  legally  and  factually.  Had 
appellants  been  able  to  show  that  one  or  more  of  the  facts 
found  by  the  District  Court  were  erroneous,  even  that  would 
not  be  sufficient  to  entitle  appellants  to  a  reversal  in  this 
case.  The  question  before  this  Court  is  whether  under  all 
the  facts  and  circumstances  and  under  the  law  substantial 
justice  has  been  done. 

Three  federal  judges  who  heard  the  facts  unanimously 
concluded  that  appellees  were  entitled  to  relief  if  justice 
were  to  be  done  in  accordance  with  the  requirements  of  the 
Constitution  and  laws  of  the  United  States. 

The  decree  and  judgments  in  both  cases  should  be  af- 
firmed. 

Dated  at  Honolulu,  T.  H.,  this  25th  day  of  May,  1950. 

Respectfully  submitted, 

BOUSLOG  &  SYMONDS 
HARRIET  BOUSLOG 

By  Harriet  Bouslog 

Attorneys  for  Appellees. 
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MEMORANDUM  ON  HISTORY  OF  LABOR  AND 
THE  LAW  IN  THE  TERRITORY  OF  HAWAII 

During  the  course  of  the  hearings  on  these  cases,  the  parties  were 
asked  to  supply  the  court  vi^ith  a  history  of  labor  cases  before  terri- 
torial courts.  Investigation  unfortunately  disclosed  that  no  such  study 
had  ever  been  undertaken  before  and  that  the  background  and  history 
of  labor  cases  in  the  criminal  courts  of  the  Territory  were  buried  and 
unreported  before  District  or  Police  and  Circuit  Courts.  It  also  ap- 
pears that  in  few  cases  growing  out  of  labor  disputes  were  the 
accused  represented  by  counsel  and  hence  few  ever  reached  the 
Supreme  Court  of  the  Territory  and  only  one,  so  far  as  counsel  has 


been  able  to  find,  ever  reached  the  federal  courts  on  appeal  from 
territorial  courts.^ 

It  will  be  recalled  that  the  same  obstacle  was  encountered  by 
Justice  Frankfurter-  in  attempting  to  record  the  history  of  the  labor 
injunction  and  contempt  proceedings  in  both  state  and  federal  courts. 

The  historical  background  is  important  in  order  to  place  the  instant 
cases  in  proper  setting  and  in  order  to  understand  the  suppression  of 
labor  rights  in  the  Territory  and  the  role  of  the  courts  in  the  area  of 
economic  conflict.  Therefore,  counsel  for  plaintiffs  have  endeavored 
to  piece  together  from  official  reports  and  from  contemporary  reports 
in  the  daily  press  and  from  such  court  decisions  as  exist  a  record 
which  will  speak  for  itself,  so  that  the  court  may  draw  its  own  con- 
clusions. 

Labor  organizations  in  the  Territory  of  Hawaii  made  little  progress 
until  1945.  That  this  was  due  in  no  small  part  to  a  suppression  of 
labor's  rights  is  indicated  by  government  reports.  A  report  of  the 
United  States  Department  of  Labor  on  Hawaii  in  1929-1930^  states: 

Labor  organizations  in  the  Hawaiian  Islands  are  few  in  num- 
ber, small  in  membership,  and  with  the  exception  of  the  barbers' 
union,  have  no  agreements  with  the  employers.    (Page  117) 

A  succeeding  Labor  Department  Report  in  1939^^  states: 

The  high  degree  of  intercorporate  control  makes  it  impossible 
to  mobilize  the  resources  of  all  large  enterprises  to  restrict  the 
growth  of  labor  unions  and  to  combat  strikes  in  whatever  fields 


1  Goto  V.  Lane,  265  U.S.  393.  This  was  an  appeal  from  a  denial 
of  a  writ  of  habeas  corpus  by  the  federal  district  court  for  Hawaii 
after  the  conviction  of  fifteen  leaders  of  the  Hawaiian  Higher  Wage 
Consummation  Association  for  conspiracy  after  the  1920  strike.  The 
Supreme  Court  did  not  consider  the  case  on  its  merits,  but  held  that 
counsel  for  workers  had  waived  defects  in  the  indictment,  and  that 
since  counsel  for  defense  had  permitted  their  time  to  appeal  for 
writ  of  error  to  elapse,  so  as  to  lose  their  opportunity  for  review, 
they  were  not  entitled  to  habeas  corpus  as  a  substitute,  and  the  issu- 
ance of  a  writ  became  discretionary  under  these  circumstances. 

2  See  Frankfurter  and  Greene,  "The  Labor  Injunction."  (1930) 

•^  Labor  Conditions  in  the  Territory  of  Hawaii,  1929-1930,  United 
States  Department  of  Labor,  Bulletin  No.  534  of  the  Bureau  of 
Labor  Statistics. 

3^  Labor  in  the  Territory  of  Hawaii,  1939,  76th  Congress  3d  Ses- 
sion, House  Document  No.  848,  Bulletin  No.  687,  United  States 
Department  of  Labor,  Bureau  of  Labor  Statistics. 
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of  industry  they  may  occur.  There  is  a  tendency  on  the  part  o 
management  to  assume  that  unionism  is  synonymous  with  dan 
gerous  radicalism,  possibly  because  the  labor  movement  ii 
Hawaii  has  not  always  been  wisely  led.  The  result  of  this  atti 
tude  is  the  feeling  that  labor  unionism  is  a  common  menace  to  a] 
Hawaiian  enterprise,  and  that  the  duty  of  combating  its  develop 
ment  is  a  common  problem  of  the  management  of  all  industrie 
whenever  labor  trouble  occurs.  Thus,  although  management  ha 
done  much  for  labor  in  Hawaii,  it  has  used  every  influence  a 
its  command  to  restrict  labor  organization. 

The  position  of  the  individual  plantation  worker  is  especiall 
vulnerable.  The  house  in  which  he  lives,  the  store  from  whic 
he  buys,  the  fields  in  which  he  finds  his  recreation,  the  hospitj 
in  which  he  is  treated,  are  all  owned  by  plantation  managemem 
which  in  turn  has  its  policies  controlled  from  the  offices  of  th 
factors  in  Honolulu. 

Whether  it  is  justified  or  not,  there  is  a  prevalent  feelin 
among  the  majority  of  Hawaiian  workers  that  a  bad  record  wit 
any  important  concern  in  the  Territory  makes  it  difficult  to  obtai 
employment  in  any  other  concern,  and  that  to  be  associated  wit 
labor  union  activities  is  certain  to  weaken  their  employmer 
opportunities,  if  not  destroy  their  economic  future  (Page  198] 
*********** 

In  comparison  with  the  highly  integrated  character  of  indu; 
trial  management,  the  organization  of  labor  in  the  Territory  i 
meager. 

To  understand  the  development  of  labor  organization  i 
Hawaii,  it  is  necessary  to  remember  that  in  less  than  70  years  th 
population  has  increased  from  56,000  (in  1872)  to  well  ovc 
400,000  *  *  *  *  (Page  199). 

The  total  membership  of  all  unions  in  the  Territory  has  bee 
increasing.  Accurate  figures  are  not  available.  Estimates  of  tot£ 
membership  by  union  officials  vary  from  3,500  to  6,000  merr 
bers.  Even  if  the  larger  figure  is  accepted  as  accurate,  it  woul 
indicate  that  less  than  one  twenty-fifth  of  the  gainfully  employe 
are  unionized  (Page  203). 

I.    CONDITIONS  OF  LABOR  PRIOR  TO  1900 

A.  Contract  Labor 

Indentured  servitude  existed  in  Hawaii  for  the  fifty  years  precedin 

the  annexation  to  the  United  States  and  the  extension  of  the  protec 

tion  of  the  United  States  Constitution  to  the  people  of  Hawai; 

Although  this  slavery  was  prohibited  by  the  Organic  Act,  so  stron^ 


were  the  habits  and  attitudes  of  mind  characteristic  of  both  servant 
and  master  under  such  a  system  that  conditions  for  labor  changed 
little  until  far  into  the  twentieth  century. 

The  Commissioner  of  Labor  on  Hawaii  in  his  1902  Report*  sum- 
marizes the  history  of  the  penal  labor  contract  law  in  the  years  pre- 
!  ceding  annexation.    (The  original  act  was  passed  in  1850.   Contract 
labor  was  abolished  June  14,  1900.) 

The  seamen's  or  penal  contract  act  appears  with  unimportant 

changes  as  the  master  and  servant  law  of  the  Hawaiian  civil  code 

or  compilation  published  in  1859.   The  essential  features  were: 

( 1 )   Any  person  not  a  minor  might  bind  himself  or  herself 

out  by  written  contract  to  serve  another  in  any  art,  trade,  or 

occupation  for  a  period  not  to  exceed  five  years. 

I  (2)   Any  similar  contract  made  in  a  foreign  country,  in  ac- 

i         cordance  with  the  laws  of  that  country,  would  be  held  binding 

in  Hawaii,  but  its  term  must  not  exceed  ten  years. 

( 3 )  For  willful  absence  or  refusal  to  work,  a  contract  servant 
might  be  apprehended  and  sentenced  by  any  district  or  police 
magistrate  to  serve  his  employer  not  to  exceed  double  the  time 
absent,  after  the  date  of  the  expiration  of  his  contract,  but  such 
extra  period  should  not  exceed  one  year.  For  continued  refusal 
to  work,  a  contract  servant  might  be  committed  to  prison. 

(4)  A  district  or  police  magistrate  might  terminate  a  contract 
if  a  charge  of  cruelty  or  of  violation  of  contract  was  sustained 
against  an  employer. 

An  amendment  in  I860  authorized  magistrates  to  impose 
not  to  exceed  three  months'  imprisonment,  besides  the  additional 
period  of  service  already  provided  for,  upon  contract  servants 
deserting  a  second  time.  .  .  (Page  13) 

The  amendments  of  1872  greatly  improved  the  legal  status  of 
contract  men.  Though  the  courts  condemned  the  practice  as 
illegal,  the  old  ship  custom  of  flogging  laborers  for  disorder  or 
disobedience  still  obtained  on  some  plantations.  It  was  im- 
possible to  secure  the  conviction  of  the  guilty  parties  in  such 
cases  because  the  flogging  was  not  done  in  the  presence  of  wit- 
nesses. The  first  of  the  amendments  mentioned  made  the  com- 
plainant— i.e.,  the  laborer — a  competent  witness  in  a  suit  of  this 
character,  and  provided  for  his  discharge  from  his  contract  and 
for  fining  or  imprisoning  the  employer  if  he  proved  his  case.  A 
second  amendment  rendered  a  contract  by  a  married  woman 
invalid,  and  provided  that  any  contract  for  service  made  by  a 
woman  should  be  voided  by  her  subsequent  marriage.  The  third 
amendment  provided  that  when  a  servant  was  sentenced  by  a 


*  Report  of  the  Commission  of  Labor  on  Hawaii  (1902). 


court  to  make  up  time  lost  by  desertion,  he  should  be  paid  fo 
such  time  at  the  rate  stipulated  in  the  contract.  The  fourti 
amendment,  which  was  evidently  intended  to  prevent  peonage 
prohibited  masters  from  holding  a  servant  to  work  beyond  th^ 
expiration  of  his  regular  term  of  service  for  any  debt  or  advanc 
made  during  the  period  of  the  contract.  The  final  amendmen 
provided  for  special  officers  who  should  acknowledge  all  con 
tracts  for  service.  Advances  were  required  to  be  paid  the  labore 
in  the  presence  of  one  of  these  officers.  It  was  further  requirei 
that  all  fees  and  commissions  for  securing  and  contracting  labo 
should  be  paid  by  the  employer,  and  should  not  be  deducted  ii 
any  way  from  the  wages  of  the  laborer  as  stipulated  in  th 
contract. 

An  amendment  was  passed  in  1876  substituting  fines  am 
imprisonment  for  service  beyond  the  term  of  the  original  con 
tract  in  case  of  desertion.   ( Page  15) 

An  act  was  passed  in  1882  limiting  advances  to  servant 
entering  upon  contracts  to  $15  if  the  period  of  the  contract  wa 
for  one  year,  and  to  $25  if  it  were  for  a  longer  term.  An  excep 
tion  was  made  of  money  advanced  to  pay  the  passage  of  immi 
grants.    (Page  15) 

The  courts  ruled  that  time  lost  to  an  employer  through  th 
illness  of  a  servant  need  not  be  made  up  at  the  expiration  of  th 
contract.  (Page  16) 

The  law  did  not  require  that  the  kind  of  service  or  the  plac 
where  it  was  to  be  performed  should  be  definitely  specified  in 
contract.  (Page  16) 

From  the  Biennial  Report  of  the  Attorney  General  to  the  Legisla 
five  Assembly^  in  1882,  we  find  how  attempts  to  rebel  agains 
indentured  servitude  were  suppressed  by  the  government: 

Among  the  number  of  arrests  herewith  furnished  there  hav 
been  no  less  than  3,454  for  "desertion  of  service."  Take  thi 
into  comparison  with  the  number  ten  years  ago,  when  there  wer 
only  568  arrests  for  that  offence,  and  you  can  see  the  amount  o 
travel  and  work  for  this  offence  alone  which  is  done  by  th 
police.  This  increase  is  caused  solely  by  the  increase  in  suga 
plantations  throughout  the  Islands,  and  these  arrests  have  enoi 
mously  increased  the  expenses  of  the  prisons  and  lock-ups,  a 
each  person  is  fed  from  one  to  three  days  ere  being  sentence* 
or  discharged.  (Page  13) 

By  1890,  the  number  of  arrests  for  attempt  to  evade  plantatioi 

^  Biennial  Report  of  the  Attorney  General  to  the  Legislative  Ai 
semblyof  1882. 


7 

slavery  had  again  jumped.  The  Attorney  General  in  his  Report  to  the 
Legislature^  for  the  biennial  period  ending  March  31,  1890,  reports: 

It  will  be  noted  that  the  largest  number  of.  arrests  made  are 
for  deserting  contract  service  amounting  as  follows: 

Arrests  Convictions 

Hawaii   2,473  2,372 

Oahu    522  486 

Maui 1,078  905 

Molokai    12  12 

Kauai   1,721  1,612 

5,706  5,387 

or  in  other  words  to  nearly  one-third  of  the  arrests  and  about 
three-eighths  of  the  convictions  over  the  whole  group.  (Page  37) 

The  Biennial  Report  of  the  President  of  the  Board  of  Immigration^ 
in  the  same  year,  1890,  gives  us  a  breakdown  of  Hawaii's  plantation 
labor  force  in  that  year: 

Total  Unskilled  Plantation  Laborers,  17,89^ 

Males  Females 

Contract       Day  Day  Minors 

Hawaiians 900         954                19 

Portuguese   463       1867             271             4l6 

i        Japanese  5694         952             914 

Chinese 303       4214 

South  Seas  Is 252          123                58 

Americans 101 

British 80 

Other  Natn's 314 

7612       8605  1262  4l6 

;  Thus,  in  the  year  1890,  when  there  were  7,612  contract  laborers 
3n  sugar  plantations,  there  were  5,706  arrests  for  deserting  servitude 
md  5,387  convictions. 

The  Attorney  General  in  his  1890  Report^  concludes  that  the  cost 
0  the  government  of  police  work  in  enforcing  these  contracts  was 
^reat: 

^  Report  of  the  Attorney  General  to  the  Legislature  for  the  Bi- 
ennial Period  Ending  March  31,  1890. 

^  Biennial  Report  of  the  President  of  the  Board  of  Immigration 
o  the  Legislature  of  1890  (Page  33). 

*  Report  of  the  Attorney-General  to  the  Legislature  for  the  Bi- 
nnial  Period  Ending  March  31,  1890,  Page  43. 
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It  will  be  seen  that  over  one-third  of  the  police  work  on  the 
other  islands  is  taken  up  with  this  matter.  Here  in  Honolulu  it 
is  a  considerable  expense  to  us  as  we  have  to  keep  four  or  five 
men  in  full  pay,  as  interpreters  and  policemen,  to  attend  to 
nothing  else  who  are  thus  not  available  for  patrol  or  regular 
police  duty.  I  am  of  the  opinion  that  the  Government  is  put  to 
considerable  expense  for  the  benefit  of  the  employers  of  labor; 
and,  were  no  warrants  of  arrests  allowed  to  be  issued  by 
law  for  contract  laborers,  the  police  force  could  be  considerably 
reduced.  .  .  . 

The  Attorney  General's  above  comment  was  apparently  budgetary. 
There  were  few  protests,  except  from  the  indentured  servants  them- 
selves, about  the  system.  An  occasional  reference  indicates  that  some 
churchmen  disapproved  of  the  flogging  of  workers  which  was  a 
concomitant  of  the  system.^ 

B.    Use  of  Corporal  Punishment  by  Planters'  Agents 

The  record  shows  that  the  practice  of  using  physical  force  against 
indentured  servants  persisted.  In  1875,  Charles  T.  Gulick,  President 
of  the  Board  of  Immigration,  upon  the  importation  of  a  considerable 
number  of  Japanese  indentured  laborers,  inserted  the  following  warn- 
ing in  the  Planters'  Monthly:^^ 

It  has  further  been  distinctly  considered  and  determined  by 
the  Government,  that  no  employer  or  overseer  {I una)  shall  be 
permitted,  under  any  circumstances  (except  in  self-defense)  to 
strike  or  lay  hands  upon  any  contract  laborer  who  is  recognized 
as  a  Government  ward  ...  It  is  rendered  all  the  more  important 
when  considered  in  the  light  of  the  sensitive  nature  of  the 


^In  1866,  the  Rev.  Elias  Bond,  writing  to  the  Honolulu  agents 
of  the  Kahala  Plantation  concerning  the  manager  stated:  "If  he  re- 
turns to  Kohala  Sugar  Company,  it  must  on  condition  that  the 
people  shall  be  allowed  to  hold  their  regular  weekly  (prayer)  meet- 
ing. They  must  be  allowed  a  newspaper,  if  they  wish.  Above  all, 
flogging  is  to  be  abandoned.  We  must  try  to  train  men,  and  not 
brutes.  A  man  flogged  for  stealing,  and  rendered  sulky  by  such 
treatment,  undoubtedly  set  fire  to  the  carpenter  shop  recently.  This 
style  of  management  must  be  abandoned."  (Ethel  M.  Damon,  "Fa- 
ther Bond  of  Kahala,  A  Chronicle  of  Pioneer  Life  in  Hawaii,"  Page 
189.) 

1^  "Planters'  Monthly,"  4:117,  communication  dated  Aug.  10,  1885 
by  Chas.  T.  Gulick. 


Japanese  race,  in  particular,  which  renders  any  rough-handling 
of  the  laborer  abortive,  if  intended  to  secure  obedience. 

And  again,  in  1886,  in  his  Report  to  the  Legislative  Assembly,  the 
President  of  the  Bureau  of  Immigration  stated :^^ 

In  regard  to  arrests  and  seizures,  planters  had  been  informed 
that  they  had  no  right  to  act  for  themselves,  and  had  been  warned 
against  allowing  any  employee  to  lay  hands  upon  the  Japanese, 
as  a  violation  of  the  rule  would  be  deemed  by  the  Government 
sufficient  cause  for  the  removal  of  any  such  person. 

C.    Govermnent  Protection  of  Planters'  Labor  Ck)ntracts 

Actually,  the  planters  had  little  need  to  act  for  themselves.  The 
Citizens  Guard,  predecessor  of  the  National  Guard,  police  officers, 
the  courts  in  criminal  prosecutions,  and  in  orders  of  deportation 
rendered  the  planters  able  assistance. 

The  references  to  the  Citizens  Guard  in  the  Attorney  General's 
Biennial  Reports  to  the  Legislative  Assembly  in  1882,  1897  and 
1899  indicate  the  useful  purpose  served  by  the  guard. 

Thus  in  1882,  the  Attorney  General  reports: ^2 

It  is  highly  improbable  that  in  a  country  where  there  are  so 
many  laborers  employed,  disturbance  of  a  serious  character 
should  not  take  place,  which  could  be  suppressed  only  by  a  well 
drilled,  and  especially  well  officered  body  of  men. 

Again,  in  the  1897  Report: ^3 

The  Guard  is  a  useful  organization  and  should  be  encouraged. 
Riots  among  our  Japanese  and  Chinese  labor  are  not  uncommon 
occurrences  and  it  is  the  presence  of  the  Guard  that  gives  as- 
surance of  security  that  otherwise  would  not  prevail. 

And  again,  in  1899:^'^ 

The  companies  of  Citizens'  Guard  in  these  outer  Districts  are 

11  Report  of  the  President  of  the  Bureau  of  Immigration  to  the 
Legislative  Assembly  of  1886,  Pages  232,  234. 

12  Biennial  Report  of  the  Attorney  General  to  the  Legislative  As- 
sembly of  1882,  Page  7. 

^^  Report  of  the  Attorney  General  (for  the  biennial  period  end- 
ing December  31,  1897)  Pages  41,  42,  from  report  by  L.  M.  Baldwin, 
Sheriff  of  Maui. 

^^  Report  of  the  Attorney  General  (for  the  period  ending  Decem- 
ber 31,  1899)  Pages  44,  45,  from  "Report  of  the  Adjutant  of  the  Citi- 
zens' Guard." 
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in  good  working  order,  and  are  in  a  position  to  be  called  upon 
at  a  moment's  notice  to  check  any  trouble  or  uprising  that  may 
occur  at  any  time  amongst  the  ever  increasing  number  of  Asiatics 
continually  arriving  in  the  Islands  to  supply  needed  labor  for 
the  many  new  plantations  now  in  course  of  development. 

The  moral  effect  upon  the  Asiatics  of  having  a  body  of  thirty 
or  forty  white  men  well  armed  and  commissioned  as  Special 
Police  Officers  ready  at  all  times,  has  without  doubt  been  the 
the  means  of  saving  a  great  deal  of  trouble. 

Even  when  investigation  revealed  just  complaints  on  the  part  of 
the  laborers,  criminal  prosecution  and  deportation  followed  attempts 
to  protect  themselves. 

In  the  1897  Report  of  the  Bureau  of  Immigration,!^  Wray  Taylor, 
Secretary  of  the  Board  reported : 

On  April  21,  1897,  I  visited  Lihue  Plantation,  Kauai,  for  the 
purpose  of  investigating  causes  that  led  up  to  a  riot  there,  and 
which  resulted  in  the  death  of  a  Chinese  contract  laborer,  and 
the  arrest  of  fifteen  others  on  a  charge  of  rioting.  Mr.  Goo  Kim, 
the  Chinese  Commercial  Agent,  had  previously  made  a  com- 
plaint that  the  Chinese  laborers  were  not  treated  well  at  Lihue 
and  requesting  an  investigation. 

I  spent  two  days  at  Lihue  thoroughly  enquiring  into  the 
matter,  and  on  my  return,  requested  that  the  head  luna,  Mr. 
ZoUer,  be  discharged  at  once  and  that  Manager  Wolters  be 
reprimanded  and  held  to  strict  account  for  the  better  treatment 
of  the  laborers  in  the  future.  This  was  done  and  since  then 
no  further  complaints  have  come  from  Lihue.  Fifteen  ring- 
leaders in  the  riot  were  by  order  of  the  Court,  returned  to  China. 

The  Planters'  Monthly  in  September,  1890,  reports  that  Japanese 
plantation  labor  upon  arrival  were  registered  at  the  Japanese  Con- 
sulate and  received  numbers.  The  Planters'  Monthly  spoke  with 
satisfaction  of  the  assistance  rendered  by  Japanese  Consulate  repre- 
sentatives. "He  may  run  away  from  Kauai  and  go  to  Hawaii,  but 
sooner  or  later  the  Japanese  officials  will  find  out  where  he  is  and 
send  him  back  to  his  employer."!^ 

In  October  of  the  same  year,  the  Planters'  Monthly  hailed  as  a 
successful  experiment  the  plan  of  having  the  Planters'  Labor  &  Supply 


1^  Report  of  the  Bureau  of  Immigration  for  the  Biennial  Period 
Ending  December  31,  1897,  Pages  8,  9,  by  Wray  Taylor,  Secretary 
of  Board  of  Immigration. 

16  Planters'  Monthly,  9:390,  September,  1890. 
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Co.  (predecessor  of  the  Hawaiian  Sugar  Planters'  Association)  pay 
the  salaries  of  two  special  policemen  appointed  by  the  Board  of 
Immigration  "to  seek  out  and  arrest  the  deserters," ^"^ 

The  Report  of  the  President  of  the  Bureau  of  Immigration  to  the 
Legislature  of  1892  reports  a  "riot  at  Kohala"  on  August  24,  1891  :^^ 

About  200  and  more  Chinese  rioted  against  planter  L.  Asen 
because  of  illegal  deduction  of  $5.50  from  $15.00  monthly 
wages.  No  arrests,  though  there  was  a  real  riot  and  Deputy 
Sheriff  Pulaa  was  in  danger  of  being  killed. 

They  then  all  went  to  Kapaau,  met  other  Chinese  there, 
increasing  their  number  to  300  or  more. 

Another  riot  commenced  and  orders  were  given 

to  natives  to  arrest  the  Chinese,  and  55  were  locked  up.  They 
were  prosecuted  for  battery  on  Government  officers.  A  nolle 
prosequi  was  entered  by  Deputy  Sheriff  Williams  and  that  was 
the  end  of  it. 

That  there  was  no  such  thing  as  a  legal  strike  in  Hawaii  is  implied 
in  a  Report  of  the  Sheriff  of  Kauai  included  in  the  Attorney  General's 
1895  Report:  19 

I  would  recommend  .  .  .  that  four  new  cells  be  added  to  the 
Prison  at  Lihue.  Here  there  is  ordinarily  room  enough,  but 
when  labor  strikes  occur  on  the  plantations  large  numbers  of 
men  are  sometimes  sent  in  at  one  time,  and  then  the  prison  is 
greatly  overcrowded. 

D.    Separation  of  Race  as  a  Means  of  Controlling  Labor 

That  the  planters  found  it  easier  to  control  disturbances  by  hiring 

different  races  is  indicated  in  a  letter  from  H.  F.  Glade  and  F.  M. 

Swanzy,  a  committee  appointed  by  the  Planters'  Labor  and  Supply 

Company,  set  forth  in  the   1894  Report  of  the  President  of  the 

i  Bureau  of  Immigration  r^o 


"  Planters'  Monthly,  9:449,  October,  1890. 

^^  Report  of  the  President  of  the  Bureau  of  Immigration  to  the 
Legislature  of  1892,  Pages  74-79. 

1^  Report  of  the  Sheriff  of  Kauai,  S.  W.  Wilcox,  dated  December 
27,  1895,  contained  in  Report  of  the  Attorney  General  (for  the  pe- 
riod ending  December  31,  1895,  Page  75). 

20  Letter  from  H.  F.  Glade  and  F.  M.  Swanzy,  Committee  Ap- 
pointed by  P.  L.  Sc  S.  Co.,  January  9,  1894,  Biennial  Report  of  the 
President  of  the  Bureau  of  Immigration  (1894),  Pages  8-12.  (The 
same  report,  Page  8,  reports  considerable  trouble  among  Japanese 
laborers,  particularly  on  Kauai.) 
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.  .  .  when  the  planter  is  entirely  restricted  to  Japanese  for  his 
labor,  employing,  as  some  of  them  do,  on  one  estate,  800  to 

1,000  men they  become  a  menace,  showing  a  disposition 

to  get  exacting  and  quarrelsome,  and  if  disposed  to  make  a 
"strike"  could  produce  results  very  disastrous  to  the  planta- 
tion   

...  a  single  nationality  of  labor  on  a  plantation  is  objection- 
able. 

E.    Grievances  of  Contract  Labor 

Dr.  Charles  A.  Peterson,  Inspector  of  Immigrants,  summarizes  the 
grievances  of  contract  labor  in  his  1899  Report i^i 

The  grounds  of  complaint  have  been  corporal  punishment, 
abusive  language,  unjust  retention  of  pay,  overtime  and  Sunday 
work  and  minor  trivial  matters. 

There  have  been  found  cases  of  personal  castigation,  of  brutal 
and  abusive  overseers,  of  the  docking  system  carried  to  the 
limit,  undoubted  extension  of  hours  and  compulsory  Sunday 
labor 

F.    Plantation  Strikes  of  1900 

Apparently  the  first  successful  strike  in  the  history  of  the  Territory 
took  place  at  Pioneer  Mill,  Lahaina,  Maui,  from  April  4,  to  April  13, 
1900.  The  immediate  cause  of  the  strike  was  the  fear  that  with 
annexation  and  the  prospective  discontinuance  of  the  contract  labor 
system,  the  workers  would  not  receive  the  $2.50  monthly  bonus  to 
which  they  were  entitled  under  their  contracts.  Dr.  C.  A.  Peterson, 
Inspector  of  Immigrants,  gives  us  this  description  of  the  Lahaina 
strike:  22 

The  strikers  for  ten  days  continued  to  meet,  to  parade  the 
town  under  Japanese  flags,  to  drill  and  even,  unhindered  by  any 
one,  demolished  the  house  and  property  of  a  store  clerk  who 
would  not  give  them  credit.  The  town  was  terrorized  by  their 
threats  and  presence.  Not  a  warrant  was  sworn  out  or  any  move 
made  to  restrain  them.  Finally,  Manager  Ahlborn  assented  to 
their  demands  and  agreed  to  discharge  the  Luna,  time-keeper, 

21  Report  of  Dr.  Charles  A.  Peterson,  Inspector  of  Immigrants, 
"Report  of  the  Bureau  of  Immigration  for  the  Biennial  Period  End- 
ing December  31,  1899,"  Page  44. 

22  File  51,  Interior  Department,  Archives;  report  of  Dr.  C.  A. 
Peterson,  Inspector  of  Immigrants,  MS. 
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doctor,  and  interpreter,  to  pay  $500,00  to  the  Consul  for  the 
relatives  of  each  of  (three)  victims  of  the  accident,  to  allow 
a  nine-hour  work  day  and  to  pay  ten  cents  per  hour  for  extra 
work,  to  pay  the  accumulated  $2.50  bonus  immediately  and 
employ  the  interpreter  they  wished. 

Dr.  Peterson  reports  that  a  successful  strike  at  Olowalu  occurred  dur- 
ing approximately  the  same  period. 

The  planters  broke  a  strike  at  Kihei,  Maui,  occasioned  by  the  two 
previous  successful  strikes.  According  to  Dr.  Peterson,  the  Kihei 
strikers:  23 

.  .  .  herded  into  Wailuku.  There,  on  a  charge  of  leaving  work 
they  were  fined  and  ordered  back  to  work  and  upon  refusal  many 
were  employed  on  the  roads  .  .  . 

A  1901  Laundrymen's  Strike  reported  in  the  July  10,  1901  issue 
of  The  Hawaiian  Star  resulted  in  the  issuing  of  a  warrant  for  arrest  of 
sixteen  strikers  for  conspiracy  for  inducing  others  to  stop  work.  The 
Star  reports: 2'* 

Judge  Gear  issued  a  warrant  today  for  the  arrest  of  sixteen 
Chinese  on  charges  of  conspiracy.  The  warrant  was  made  on  the 
complaint  of  Chu  Fun,  a  laundryman  on  Liliha  Street.  This  war- 
rant was  issued  as  the  outcome  of  the  present  strike  of  Chinese 
washmen,  which  is  still  in  progress. 

According  to  the  statements  of  the  complaining  witness  the 
Chinese  workers  have  banded  together  for  the  purpose  of  com- 
pelling the  proprietors  of  wash  houses  to  employ  only  members 
of  their  union  and  to  pay  these  employes  such  prices  as  they 
demand.  Chu  Fun  employs  eight  men  but  the  union  succeeded 
in  inducing  them  to  stop  work  with  him  and  join  their  forces. 
The  result  was  that  Chu  Fun's  business,  under  the  name  of  Kim 
Sing,  was  badly  crippled. 

II.    CONDITIONS  OF  LABOR  AFTER  ANNEXATION 
A.    Civil  Rights 

But  annexation,  the  abolition  of  contract  labor,  and  the  extension 
of  the  protection  of  the  Constitution  of  Hawaii  did  not  eliminate  the 
troubles  of  plantation  labor. 

The  third  report  of  the  Commissioner  of  Labor  on  Hawaii  in  1905 

^^Ibid. 

24  The  Hawaiian  Star,  July  ID,  1901. 
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at  Page  141  recognizes  the  continued  violations  and  disregard  of  civil 

rights:  2^ 

The  old  custom  and  the  habit  of  regarding  Japanese  and  other 
Orientals  as  people  of  inferior  civil  status  as  compared  with 
whites  still  prevail  in  Hawaii  and  manifest  themselves  in  a  hun- 
dred unconscious  acts  on  the  part  of  the  managers  and  overseers, 
who  have  never  considered  that  in  the  strict  letter  of  the  law 
residents  of  a  foreign  country  domiciled  within  our  territories 
have  the  same  rights  to  protection  of  person  and  property  and  to 
privacy  and  respect  as  ourselves.  At  the  time  of  the  Lahaina 
strike  (late  in  May,  1905 ) ,  militiamen  and  police  went  in  squads 
to  the  rented  quarters  of  the  strikers  in  the  town  of  Lahaina — not 
upon  the  plantation  itself — entered  without  ceremony  or  shadow 
of  legal  right  and  roused  the  inmates,  using  persuasion  that  came 
but  little  short  of  force  to  get  them  out  to  a  conference  which 
the  management  desired  to  hold  with  the  men  and  which  they, 
in  the  exercise  of  their  rights,  declined  to  attend.  One  of  the 
most  liberal  and  progressive  managers  in  the  Islands  spoke  with 
lively  resentment  of  the  criticism  made  by  a  judge  of  an  act  of 
one  of  his  overseers,  who  had  without  legal  authority  or  warrant 
forced  open  the  door  of  a  house  occupied  by  Porto  Rican  laborers 
suspected  of  theft,  dragged  the  occupants  from  their  bed,  and 
discovered  stolen  property  in  their  possession, 

B.    1909— Japanese  Strike 

Fortunately,  the  1909  Japanese  strike  is  rather  fully  reported  in  the 
remarkable  case  of  Territory  of  Hawaii  v.  Soga,  20  Haw.  71,  sustain- 
ing a  conviction  for  conspiracy  against  the  leaders  of  the  Higher  Wage 
Consummation  Association.  The  charge  was  concerting  together  "to 
do  what  plainly  and  directly  tended  to  incite  and  occasion  offense  and 
to  do  what  was  obviously  and  directly  injurious  to  another"  by  con- 
spiring to  prevent  certain  corporations  owning  sugar  plantations  in 
the  County  of  Honolulu  from  carrying  on  their  business  and  operat- 
ing their  plantations,  and  thereby  impoverishing  them  by  preventing 
them  from  carrying  on  their  trade  or  business.  The  means  charged 
were  threats  of  violence  directed  against  the  corporations  and  all 
Japanese  in  the  City  and  County  who  did  not  join  with  the  Higher 
Wage  Association. 

The  evidence  in  support  of  the  threats  of  violence,  were  articles 
appearing  in  a  Japanese  newspaper,  the  Nippu  Jiji,  in  support  of  the 

25  Third  Report  of  the  Commissioner  of  Labor  on  Hawaii,  1905, 
Page  141. 
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Association  which  urged  "sticking  together"  to  secure  higher  wages, 
"whatever  the  consequences,"  and  other  implied  threats,  which  the 
conspirators  did  not  denounce;  letters  received  by  leaders  from  mem- 
bers of  the  Association  counseling  force,  which  letters  were  procured 
from  a  safe  stolen  from  one  of  the  conspirators  with  the  assistance 
of  the  police;  a  draft  of  a  play  attacking  an  opponent  of  the  strike — 
likewise  found  in  the  stolen  safe;  and  speeches  made  by  the  conspira- 
tors "intended  to  stir  up  the  laborers." 

The  demands  of  the  Japanese  strikers  formally  presented  to  the 
Hawaiian  Sugar  Planters  Association  in  January,  1909,  were  equal 
pay  with  Portuguese  and  Puerto  Rican  workers  doing  the  same  kind  of 
work.  At  the  time  the  strike  began  on  May  10,  1909,  the  Japanese 
workers  were  receiving  eighteen  dollars  a  month  for  twenty-six  work- 
ing days  or  approximately  sixty-five  cents  a  day.  Portuguese  and 
Puerto  Ricans  doing  the  same  work  were  receiving  twenty-two  dollars 
and  fifty  cents,  better  housing  and  an  acre  of  land  to  till. 

From  the  outset  the  daily  press  referred  to  the  strikers  as  conspira- 
tors. Thus,  the  Pacific  Commercial  Advertiser  carried  the  headline  on 
the  beginning  day  of  the  strike,  "High  Wage  Conspirators  Stir  Up  a 
Strike  at  Aiea  Plantation."  The  same  paper  on  May  20  carried  an  edi- 
torial entitled  "What  is  Back  of  the  Strike.  "^'^  The  editorial  insisted 
that  everyone  was  contented  until  the  leaders  of  the  strike : 

....  stirred  up  rebellious  blood  among  the  more  ignorant  coolies 
and  these,  in  turn,  have  compelled  the  intelligent  Japanese  to 
side  with  them.  Success  of  the  strike  would  mean  establishment 
of  a  labor  oligarchy  the  planters  would  have  to  deal  with  there- 
after; and  to  keep  it  from  ordering  strikes  on  any  and  every  pre- 
text they  would  be  forced  to  subsidize  it  heavily.  Blood  money 
from  the  planters  and  dues  from  the  laborers  would  give  the  hui 
the  income  of  a  bank;  and  with  such  buying  resources  it  could 
even  cut  a  figure  in  politics  and  legislation.  No  one  can  estimate 
what  harm  to  the  business  community  might  finally  result. 

The  strike  spread  despite  the  universal  attack  on  the  strike  and  its 
leaders.  The  Pacific  Commercial  Advertiser  reported  on  May  25  that 
the  plantations  were  continuing  operations  with  seven  thousand  men 
out.-^^   Strike  breakers  were  paid  a  dollar  fifty  a  day^<^^ — eighty-five 

-6  The  Pacific  Commercial  Advertiser,  Walter  G.  Smith,  Editor, 
May  20,  1909. 
26a  Ibid,  Mav  25,  1909. 
-6'> /6?d,  June  2,  1909. 
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cents  more  per  day  than  the  Japanese  workers  were  earning  at  the 
beginning  of  the  strike,  and  almost  double  what  their  demands  were. 

On  June  10,  eleven  strike  leaders  were  arrested  and  held  in  jail  for 
investigation,  although  no  charges  were  preferred  against  them.^^c 
The  next  day  an  attorney  for  the  strikers  by  the  name  of  Lightfoot 
applied  to  Circuit  Court  Judge  Robinson  for  a  writ  of  habeas  corpus, 
but  the  writ  was  denied.^^*^ 

At  the  time  of  the  hearing,  the  Advertiser  reports  about  fifteen 
hundred  Japanese  gathered  in  front  of  the  Judiciary  Building,  and 
that: 

A  warning  was  given  the  Japanese  last  night  that  their  demon- 
strations before  the  Judiciary  Building  were  not  to  be  allowed 
any  more.  Handbills  in  Japanese  were  distributed  by  the  dep- 
uties of  the  High  Sheriff,  drawing  attention  to  the  law  regarding 
unlawful  assemblies  and  stating  that  there  was  no  need  of  the 
entire  Japanese  population  of  the  island  assembling  at  the  Judi- 
ciary Building,  It  was  promised  that  seats  for  forty  Japanese 
would  be  reserved  in  the  court  room  during  the  trials  of  the 
leaders  and  that  no  more  than  forty  would  be  necessary  to  see 
that  the  trial  was  conducted  fairly.^^^ 

The  strike  leaders  were  finally  released  on  bail  after  charges  of  dis- 
orderly conduct  and  conspiracy  were  preferred  against  them.  W.  A. 
Kinney  of  the  law  firm  of  Kinney,  Ballou,  Prosser  &  Anderson,  attor- 
neys for  the  planters  who  were  made  counsel  of  record  assisting  the 
prosecution  on  the  motion  of  Attorney  General  Hemenway,  protested 
the  release  of  the  prisoners  on  bail.   According  to  the  Advertiser:^^^ 

Kinney  declared  that  the  power  existed  in  the  discretion  of  the 
court  to  remand  the  prisoners  without  bail,  even  if  they  were  only 
held  as  witnesses.  He  said  that  the  opinion  of  the  Attorney  Gen- 
eral should  be  sufficient  foundation  for  the  court  refusing  bail, 
it  being  plain  that  the  interests  of  justice  would  be  defeated  by 
allowing  the  witnesses  to  go  free  and  be  influenced  by  the  threats 
of  others.  ...  It  is  a  criminal  organization  that  we  have  to  deal 
with  and  if  these  men  are  allowed  to  be  bailed  out  as  soon  as 
arrested  it  will  soon  become  a  question  as  to  where  the  Govern- 
ment actually  is. 


26c/6td,junell,  1909. 
261 /feed,  June  12,  1909. 
^^^  Ibid,  June  12,  1909. 
26f /6td,Junel3,  1909. 
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Red-baiting,  modern  style,  was  introduced  by  the  Advertiser  in  a  June 
14  editorial  entitled  "False  Sympathy  for  the  Strikers"  i^^ 

We  further  believe  that  there  is  altogether  too  much  encour- 
agement given  the  Japanese  strikers  by  a  number  of  white  resi- 
dents of  this  city,  citizens  radically  socialistic  in  their  views  and 
ready  to  defend  and  to  justify  violation  of  the  laws  framed  for 
the  protection  of  capital. . . . 

By  June  17,  fifty-five  indictments  by  the  Territory  and  one  by  the 
United  States^''^  had  been  returned  against  the  strikers,  a  majority  of 
them  being  conspiracy  charges.^^'' 

On  July  9,  Circuit  Court  Judge  Robinson  issued  an  injunction 
against  the  Nippu  Jiji  ordering  it  to  put  an  end  to  articles  that  in- 
cluded threats  of  boycott  or  ostracism,  and  thirty-three  strike  leaders 
were  enjoined  from  committing  any  acts  of  violence  described  in  the 
complaint  and  from  picketing  places  where  employees  of  the  Oahu 
Sugar  Company  and  other  Japanese  laborers  frequented  for  the  pur- 
pose of  intimidating  them. 

When  the  pickets  were  orderly,  they  were  described  as  "military" 
and  enforcing  a  court-martial  system  against  violators  of  the  associa- 
tion's prohibition  against  force.  "The  system,"  the  Advertiser  reports, 
"has  become  so  perfect  that  it  has  practically  stopped  desertions  to  the 
sugar  fields. "28 


^"^  Ibid,  June  14,  1909.  At  this  time  there  was  no  organization  of 
socialists  in  the  Territory.  However,  in  1912,  a  Socialist  party  was 
organized  in  the  Territory.  Its  secretary,  Mr.  Julius  Rosenstein  who 
still  resides  in  Honolulu,  informed  the  writer  that  he  was  sub- 
poenaed to  appear  before  the  grand  jury  in  1912  and  asked  whether 
he  had  communicated  with  Samuel  Gompers  and  informed  him  that 
workers  in  the  Territory  of  Hawaii  were  living  in  a  state  of  peonage. 
He  denied  that  he  had  ever  been  in  communication  with  Mr.  Gom- 
pers, although  he  indicated  to  the  grand  jury  that  he  felt  the  sub- 
stance of  the  statement  was  in  accord  with  the  facts. 

^''^  Ibid,  June  4,  1909.  According  to  the  Pacific  Commercial  Ad- 
vertiser, Ochiyama,  a  strike  leader  at  Kahuku,  was  arrested  by  the 
United  States  Marshal  on  June  3.  "His  offence,"  according  to  this 
issue  of  the  Advertiser,  "consisted  in  having  gathered  up  a  number 
of  copies  of  the  Hawaii  Shinpo  (an  anti-strike  Japanese  paper)  and 
mailed  them  back  to  Editor  Sheba  with  the  word  'traitor'  written 
conspicuously  across  them." 

27b/6irf,Junel7,  1909. 

28/6id,july  15,  1909. 
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The  Advertiser  on  July  20  castigated  a  jury  and  branded  the  jury 
system  as  a  venerated  humbug  following  a  hung  jury  on  a  riot  charge 
against  five  Japanese  strikers  from  Waipahu:^^ 

The  guilt  of  the  prisoners  seemed  clear  to  those  who  heard  the 
evidence  impartially.  Yet  there  was  a  mistrial  because  a  number 
of  the  jurymen  were  hostile  to  the  sugar  corporations  and  did  not 
care  how  much  they  might  be  embarrassed  by  the  strike.  They 
did  not  attempt  to  deal  justly.  They  simply  wanted  to  ""do"  the 
planters. 

It  was  further  suggested  in  the  same  Advertiser  that  an  investigation 
would  probably  be  made  of  the  conduct  of  the  jurors. 

The  Advertiser  reports  on  September  14  that  it  was  difficult  to  get 
a  jury  in  the  second  trial  of  the  riot  case.  The  jury  finally  impaneled 
on  September  1 1  consisted  of  eight  whites,  three  part  Hawaiians  and 
one  Hawaiian;  after  a  fourteen  day  trial  the  jury  deliberated  twenty- 
six  hours  and  failed  to  agree. 
The  Advertiser  on  September  29  reports: 5° 

"'RIOT  JURYMEN  FAIL  TO  AGREE— Deliberated  Twenty- 
Six  Hours — Defendants  Go  Free. 

""The  jury  was  hung  by  one  man,  said  to  be  Joseph  I.  Whittle,  a 
painter,  who  announced  that  he  would  not  give  in  if  the  jury 
were  kept  out  a  year.  He  voted  throughout  for  acquittal  and  is 
said  to  have  devoted  most  of  his  time  to  making  disparaging 
remarks  about  the  sugar  planters." 

The  strike  was  lost  and  the  Association  voted  to  return  to  work  with 
no  wage  increase  on  August  5,  1909. 

C.    Interference  by  Planters  and  Government  With  Right  of 
Free  Labor  to  Leave 

By  1905  the  sugar  planters  were  pretty  much  disillusioned  about 
the  docility  of  Japanese  laborers.  In  1906  the  importation  of  Fili- 
pino laborers  began, 

A  striking  picture  of  the  violation  of  civil  rights  of  Filipino 
workers  by  the  legislature  and  the  courts  is  described  by  Ray  Stan- 
nard  Baker  in  the  American  Magazine  for  January,  1912,  entitled 


29 /&?d,  July  20,  1909. 

30  Ibid,  September  29,  1909. 


"Human  Nature  in  Hawaii;  How  the  Few  Want  the  Many  to  Work 
for  Them  —  Perpetually,  and  at  Low  Wages  :"5^ 

The  planters,  indeed,  have  now  reached  the  point  where  they 
are  willing  to  employ  all  the  devices  of  legislation,  not  only 
to  get  laborers,  but  to  force  them  to  remain  in  the  islands. 
Of  the  methods  pursued  under  the  leadership  of  one  of  the 
foremost  lawyers  of  the  islands,  Mr.  W.  A.  Kinney,  I  had  a 
vivid  illustration  just  as  I  was  leaving  Honolulu  (spring  of 
1911).  Quite  a  number  of  Filipinos  had  purchased  tickets  and 
were  about  to  depart  for  California.  Just  before  sailing,  officers 
came  aboard  and  arrested  several  of  these  men  and  took  them 
ashore  with  their  bags  and  belongings.  The  same  methods  were 
pursued  in  the  case  of  another  ship  which  departed  on  the  same 
day.  Blacker  looks  of  anger  and  disapointment  I  have  rarely 
seen  on  men's  faces  than  I  saw  on  the  faces  of  these  men. 

I  made  immediate  inquiry  and  found  that  these  men  were 
not  wanted  for  any  crime  or  misdemeanor  whatever,  but  were 
arrested  as  witnesses  to  appear  against  an  immigration  agent  who 
was  in  Hawaii  recruiting  laborers  for  Alaska,  just  as  agents  of 
Hawaii  have  long  been  in  other  countries  recruiting  laborers. 
Of  course,  it  was  a  mere  barefaced  device  to  prevent  the  Fili- 
pinos from  getting  away  from  Hawaii. 

A  few  days  later,  it  was  discovered  that  a  vessel — the  Senator 
— had  come  to  the  islands  especially  to  take  away  workmen — 
mostly  Filipinos.  A  man  named  Frank  Craig,  an  immigration 
agent,  although  he  held  a  license  from  the  Territory,  was  ar- 
rested and  locked  up.  Then  the  planters'  interests  went  to  the 
legislature,  which  was  then  in  session,  and  demanded  the  pas- 
sage of  a  new  and  stronger  law  to  prevent  the  activities  of  immi- 
gration agents.  In  the  meantime  the  Senator  hovered  in  the 
offing  like  some  pirate  vessel.  A  large  number  of  Filipinos 
were  there  and  wanted  to  go.  They  were  free  men,  and  yet 
they  were  watched  and  detained  by  the  authorities.  Neverthe- 
less, a  hundred  or  more  of  them  escaping  the  vigilance  of  Mr. 
Kinney  and  his  forces,  embarked  in  small  boats  in  the  night 
and  succeeded  in  reaching  the  Senator  and  in  sailing  for  San 
Francisco. 

Of  course,  the  planters  felt  aggrieved;  they  had  paid  high 
prices  for  bringing  in  the  Filipinos  and  they  needed  workmen 
— but  this  was  a  plain,  bold  attempt  to  constrain  the  rights  of 
free  men  by  the  use  of  the  machinery  of  the  law. 


•^^  Ray  Stannard  Baker,  "Human  Nature  in  Hawaii;  How  the  Few 
Want  the  Many  to  Work  for  Them  —  Perpetually,  and  at  Low 
Wages,"  American  Magazine,  January,  1912,  Pages  328-339. 
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In  the  meantime  the  legislature  was  being  pressed  to  pas; 
immediate  laws  to  prevent  the  recurrence  of  any  such  incideni 
as  that  of  the  Senator.   The  following  law  was  finally  enacted 

Any  person  who,  by  promise  of  employment  outside  th< 
Territory  of  Hawaii,  shall  induce,  entice  or  persuade,  oi 
aid  or  abet  in  inducting,  enticing  or  persuading,  any  servan 
or  laborer  who  shall  have  contracted,  either  orally  or  ii 
writing,  to  serve  his  employer  for  a  specific  length  of  time 
to  leave  the  service  of  said  employer  during  such  time 
without  the  consent  of  said  employer,  shall  be  guilty  of  : 
misdemeanor  and  upon  conviction  thereof  shall  be  pun 
ished  by  a  fine  of  not  more  than  five  hundred  dollars,  o 
by  imprisonment  for  not  more  than  six  months,  or  b; 
both  such  fine  and  imprisonment. 

First,  tangle  the  ignorant  workman  up  with  a  contract  "ora 
or  written"  and  then  make  it  a  criminal  ofl?ense  to  offer  hin 
a  better  job  outside  of  Hawaii  than  he  has  in  Hawaii!  Alread; 
a  young  Filipino  named  Alvarado  has  been  sentenced  to  a  yea 
in  prison  for  offering  employment  in  California  to  working 
people  in  Hawaii. 

Unwilling  to  pay  more  wages  to  keep  their  laborers,  thi 
planters  are  thus  using  their  control  of  the  machinery  of  thi 
law  to  force  the  laborers  to  remain.  How  does  this  differ  ii 
principle  from  serfdom? 

The  complacency  with  the  "serfdom"  that  Mr.  Baker  found  shock 
ing  is  apparent  in  a  March  31,  1911  article  in  the  Pacific  Commercia 
Advertiser:^'^ 

Sheriff  Jarrett  has  a  pile  of  subpoenas  he  cannot  see  over  t( 
serve  upon  Filipino  witnesses  wanted  to  testify  in  the  chargi 
brought  by  the  Territory  against  de  Gussman,  being  investi 
gated  by  the  Grand  Jury  on  allegations  that  he  is  soliciting 
labor  here  without  a  license.  The  sheriff  tried  to  serve  the  paper 
yesterday  but  was  prevented  by  the  laws  of  quarantine. 

The  Filipinos  wanted  are  among  the  number  being  held  ii 
detention  by  the  federal  quarantine  officers  in  order  that  the; 
may  qualify  as  outgoing  steerage  passengers  today  on  th 
Korea.  If  the  Sheriff  and  Harry  T.  Lake,  who  is  assisting  him 
had  been  admitted  among  the  quarantined  bunch,  the  requisit 
guarantee  that  none  of  the  steerage  possibilities  had  come  int( 
contact  with  Honouluans  could  not  be  issued  by  the  healtl 
authorities. 


^"^  Pacific  Commercial  Advertiser,  March  31,  1911,  Page  1. 
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The  delay  in  serving  the  summons  to  appear  and  testify  will 
not  be  of  any  particular  benefit  to  the  expectant  labor  recruits 
for  California,  however,  as  they  will  be  attended  to  as  soon  as 
they  are  turned  over  to  the  Pacific  Mail  officials  today  for  ship- 
ment. Honolulu  will  be  blest  by  their  presence  for  some  little 
time  to  come. 

Yesterday,  twelve  Filipinos  were  committed  to  Judge  Lymer 
for  having  disregarded  their  grand  jury  summons  and  will 
meditate  over  the  intricacies  of  American  law  for  a  few  days 
in  the  bastile. 

After  the  subpoenas  now  issued  are  served,  there  will  be  in 
the  neighborhood  of  three  hundred  witnesses  to  be  examined 
in  the  de  Gussman  case. 

That  the  sugar  planters  or  their  representatives  in  the  legislature 
were  not  disposed  to  reform  voluntarily  is  indicated  by  a  report  con- 
tained in  the  Pacific  Commercial  Advertiser  for  March  3,  1921:55 

On  recommendation  of  the  judiciary  committee  three  house 
labor  bills,  introduced  by  Representative  Lorrin  Andrews  at 
1        the  request  of  the  Central  Labor  Council,  were  tabled  in  the 
senate  at  yesterday  morning's  session.   They  were: 

H.B.  31,  seeking  to  prohibit  employers  from  coercing  em- 
ployes in  the  purchase  of  things  of  value. 

H.B.  35,  to  provide  for  the  furnishing  of  service  letters  by 
public  utility  corporations  to  employees  leaving  their  services. 

H.B.  36,  providing  that  any  public  service  corporation  em- 
ploying spotters  shall,  before  disciplining  or  discharging  any 
employee,  accord  a  hearing  to  such  employee. 

D.     1920  Japanese  and  Filipino  Strikes 

The  general  unrest  of  labor  in  the  United  States  following  World 

li(^ar  I  affected  Hawaii  also. 
I 
In  1919  the  Japanese  organized  a  series  of  labor  organizations  on 

le  various  islands  and  late  that  year  combined  them  into  the  Federa- 

on  of  Japanese  Labor  in  Hawaii.   The  Filipinos  formed  a  Filipino 

abor  Union. 

In  December,  1919,  the  Japanese  Federation  formalized  its  griev- 
ices  in  a  resolution  submitted  to  HSPA.   It  read: 


^Pacific  Commercial  Advertiser,  March  3,  1921,  Page  1. 
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We  are  laborers  working  on  the  sugar  plantations  of  Hawaii 

People  know  Hawaii  as  the  Paradise  of  the  Pacific  and  as  i 
sugar  producing  country,  but  do  they  know  that  there  are  thou 
sands  of  laborers  who  are  suffering  under  the  heat  of  the  equa 
torial  sun,  in  field  and  factory,  and  who  are  weeping  under  1( 
hours  of  hard  labor  and  with  the  scanty  pay  of  77c  a  day? 

Hawaii's  sugar!  When  we  look  at  Hawaii  as  the  countn 
possessed  of  44  sugar  mills,  with  230,000  acres  of  cultivatec 
land  area,  as  a  region  producing  600,000  tons  of  sugar  annually 
we  are  impressed  with  the  great  importance  of  the  positioi 
which  sugar  occupies  among  the  industries  of  Hawaii.  W( 
realize  also  that  50,000  laborers  who,  together  with  their  fam 
ilies  number  about  1 60,000,  are  a  majority  of  the  250,000  tota 
population  of  Hawaii.  We  consider  it  a  great  privilege  anc 
pride  to  live  under  the  Stars  and  Stripes,  which  stands  fo: 
freedom  and  justice,  as  a  factor  of  this  great  industry,  and  as  ; 
part  of  the  labor  of  Hawaii, 

We  love  production.  Fifty  years  ago,  when  we  first  cami 
to  Hawaii,  these  islands  were  covered  with  ohia  forests,  guav; 
fields,  and  areas  of  wild  grass.  Day  and  night  did  we  work 
cutting  trees  and  burning  grass,  clearing  lands  and  cultivating 
fields  until  we  made  the  plantations  what  they  are  today.  O 
course,  it  is  indisputable  that  this  would  have  been  impossibl 
if  it  were  not  for  the  investments  made  by  the  wealthy  capital 
ists  and  the  untiring  efforts  of  the  administrators.  But  we  be 
lieve  that  the  impartial  public  will  not  only  magnify  and  praisi 
the  efforts  of  the  capitalists,  but  will  not  hesitate  to  recognizi 
the  work  of  the  laborers  who  have  served  faithfully  with  swea 
on  their  brows.  We  are  faithful  laborers  who  love  labor  an< 
production. 

Look  at  the  silent  tombstones  in  every  locality.  Few  are  tb 
people  who  visit  these  graves  of  our  departed  friends,  but  ar 
they  not  emblems  of  Hawaii's  pioneers  in  labor?  Turn  you 
eyes  to  the  ever  diligent  laborers.  They  are  not  beautiful  ii 
appearance,  but  are  they  not  a  great  factor  of  Hawaii's  pro 
duction? 

We  are  faithful  laborers,  willing  to  follow  the  steps  of  ou 
departed  elders  and  do  our  part  towards  Hawaii's  production 
We  hear  that  there  are  in  Hawaii  over  100  millionaires,  mei 
chiefly  connected  with  the  sugar  plantations.  It  is  not  our  pur 
pose  to  complain  and  be  envious,  but  we  would  like  to  stati 
that  there  are  on  the  sugar  plantations  which  produced  thesi 
fortunes  for  their  owners  a  large  number  of  laborers  who  an 
suffering  under  a  wage  of  77  cents  a  day. 

When  asked,  "What  is  a  laborer?"  a  certain  plantation  man 
ager  is  said  to  have  replied,  "A  laborer  is  an  ignorant  creature.' 
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We  do  not  wish  to  believe  such  a  statement,  but  when  we  look 
back  over  our  own  experience  in  Hawaii,  we  regret  to  state 
that  the  above  fact  is  undeniable. 

Impartial  and  just  ladies  and  gentlemen,  we  are  laborers 
working  on  the  plantations  of  Hawaii.  Certain  capitalists  may 
regard  us  as  ignorant  creatures,  but  as  laborers  working  seriously 
and  faithfully  we  wish  it  understood  that  we  are  willing  to  do 
our  part  toward  Hawaii's  production  and  welfare  as  best  we 
know  how,  hoping  for  the  progress  of  civilization  and  endeavor- 
ing to  safeguard  justice  and  humanity  as  members  of  the  great 
human  family. 

The  resolution  was  accompanied  by  a  list  of  demands  which  in- 
cluded : 

1.  An  increase  from  77c  to  $1.25  a  day.  Women  laborers  to 
receive  a  minimum  of  95c  a  day. 

2.  The  bonus  system  to  be  made  a  legal  obligation  rather  than  a 
matter  of  benevolence. 

3.  An  eight-hour  day. 

4.  Maternity  leave  with  pay  for  women  two  weeks  before  and 
six  weeks  after  birth. 

5.  Double-time  for  overtime,  Sundays  and  holidays. 

These  demands  were  first  submitted  to  the  Hawaii  Sugar  Planters 
Association  on  December  4,  1919.    They  were  flatly  rejected. 

The  workers  sent  two  representatives  to  discuss  their  grievances 
with  the  Hawaii  Sugar  Planters  Association  but  were  refused  an 
interview. 

On  January  19,  1920,  members  of  the  Filipino  Laborer's  Associa- 
tion went  on  strike  on  six  Oahu  plantations.  This  organization  also 
contained  large  numbers  of  Chinese,  Portuguese  and  Spanish  work- 
ers. Four  days  later,  the  Japanese  workers  struck.  The  workers' 
publication  summarized  the  viewpoint  of  the  strikers: 

The  door  was  closed  before  our  eyes;  there  was  no  more 
room  for  negotiation.  The  time  had  finally  come  when  we 
were  compelled  to  resort  to  our  last  means. 

For  two  months,  ever  since  our  first  request,  we  had  been 
pleading  our  cause  sincerely,  honestly,  seriously  and  earnestly 
without  a  thought  of  plot  or  scheme.  We  had  tried  every  peace- 
ful method  we  knew  of,  with  the  hearty  cooperation  of  capital 
and  labor  in  mind.  We  do  not  wish  to  strike.  We  want  peace 
and  order;  we  love  labor  and  production.    But  when  we  think 
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of  the  group  of  capitalists  who  show  no  sympathy  whatever 
toward  the  struggling  laborers,  turn  deaf  ears  to  their  cries  and 
reject  their  just  and  reasonable  demands  under  the  pretense 
that  they  are  formulated  by  "agitators,"  we  cannot  remain  silent. 
We  must  act.  And  so  we  went  on  strike.  ...  So,  strike  we  did, 
honorably  and  bravely,  as  laborers  living  under  the  great  flag 
of  freedom  and  justice.  We  were  obliged  to  strike.  This  is  a 
strike  we  disliked,  a  strike  we  tried  to  evade.  We  trust  that 
the  unprejudiced  will  find  out  the  true  source  wherein  the 
fault  lies  before  forming  any  judgment.  « 

"An  American  citizen  who  advocates  anything  less  than  resistance 
to  the  bitter  end  against  the  arrogant  ambition  of  the  Japanese  agi- 
tators is  a  traitor  to  his  own  people,"  the  Honolulu  Star-Bulletin 
editorialized  . 

On  February  14,  the  planters  issued  an  eviction  notice  ordering 
"every  laborer  unless  sick  or  for  other  good  reasons  is  unable  to  work, 
to  be  at  his  place  of  employment  next  Wednesday  morning,  Feb- 
ruary 18,  or  otherwise,  to  leave  the  plantation  upon  which  he  has 
been  employed  forthwith." 

When  the  workers  failed  to  vacate,  the  planters  sent  guards  who 
forcibly  evicted  the  strikers,  and  removed  their  belongings  from  the 
company  houses.  Twelve  thousand  and  ten  people  were  evicted.  Of 
these,  1,472  were  Filipinos.  Five  hundred  and  thirty-eight  Jap- 
anese were  evicted.  Of  the  total  number,  2,643  were  women,  and 
3,856  were  children. 

In  February,  1920,  Honolulu  was  in  the  midst  of  an  influenza 
epidemic.  The  epidemic  spread  to  the  strikers  who  were  living  in 
temporary  shelters  with  inadequate  sanitary  facilities.  Before  the 
epidemic  passed,  about  1,200  strikers  and  their  families  died  from 
influenza. 

Estimates  are  that  the  Hawaii  Sugar  Planters  Association  spent 
$12,000,000  fighting  the  strike;  the  Japanese  Federation  received  in 
strike  assessments  and  contributions  $681,499. 

Immediately  after  the  end  of  the  strike,  the  Hawaii  Sugar  Planters 
Association  made  efforts  to  import  coolie  labor  to  the  islands  to 
supplant  the  Japanese  and  Filipino  workers. 

George  Wright,  speaking  for  the  Honolulu  Central  Labor  Union, 
told  the  Congressional  Committee,  in  opposition  to  the  coolie  im- 
portation, that  there  was  no  labor  shortage,  but  rather  that  men) 
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had  been  driven  from  the  plantations  by  intolerable  conditions  and 
were  still  available  if  the  planters  would  pay  them  a  living  wage.  He 
also  testified  that  the  charges  of  nationalism  against  the  Japanese 
in  the  1920  strike  had  no  basis  in  fact  but  that  the  issue  was  en- 
tirely economic. 

In  a  hearing  before  Congress,  Royal  D.  Mead,  secretary  of  the 
Hawaii  Sugar  Planters  Association  said: 

.  .  .  The  Territory  of  Hawaii  is  now  and  is  going  to  be  Amer- 
ican; it  is  going  to  remain  American  under  any  condition  and 
we  are  going  to  control  the  situation  out  there.  .  .  .  The  white 
race,  the  ivh'ite  people,  the  Americans  in  Hawaii  are  going  to 
dominate  and  will  dominate. 

Congress  refused  to  pass  legislation  permitting  the  planters  to 
bring  in  coolies.  The  Hawaii  Sugar  Planters  Association  returned  to 
the  Philippines  for  its  labor  supply. 

During  the  strike,  on  August  1,  1921,  twenty-one  strike  leaders 
were  indicted  for  conspiracy  to  dynamite  the  house  of  J.  Sakamaki, 
an  outspoken  opponent  of  the  strike.  The  incident  had  occurred 
on  June  3,  1920,  shortly  before  the  termination  of  the  strike.  Four 
of  those  indicted  were  not  apprehended.  The  case  against  the  two 
who  turned  state's  evidence  were  nolle  prossed.  The  fifteen  remain- 
ing were  convicted  and  sentenced  to  serve  a  minimum  of  four  and  a 
maximum  of  ten  years.  An  appeal  by  way,  of  a  bill  of  exceptions, 
was  taken  to  the  Supreme  Court  of  the  Territory.  The  case  is  re- 
ported in  27  Haw.  65. ^^  The  fifteen  convicted  were,  with  one  or 
two  exceptions,  as  appears  from  the  court  report,  top  leaders  of  the 
Union  on  Oahu  and  Hawaii. 

I      The  testimony  introduced  showed  that  only  Murakami,  Saito  and 
j  Matsumoto  actually  participated  in  placing  the  dynamite  under  Saka- 
I  maki's  house.    No  loss  of  life  occurred  but  the  house  itself  was 
i  damaged.    Two  of  the  three  alleged  conspirators,  Saito  and  Matsu- 
moto, testified  for  the  government.    They  claimed  that  the  Union 
failed  to  pay  them  a  promised  $5,000.   A  third  government  witness, 
j  who  was  not  indicted,  testified  that  he  procured  the  dynamite.   The 
court,  although  it  conceded  several  errors  of  the  trial  court,  found 
none  of  them  prejudicial. 

34  Territory  v.  Goto,  et  al.,  27  Haw.  65. 
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The  appeal  being  by  bill  of  exceptions  rather  than  writ  of  error, 
no  appeal  lay  to  federal  courts,  A  petition  for  a  writ  of  habeas 
corpus  was  denied  by  the  Federal  District  Court  for  the  District  of 
Hawaii.  That  denial  was  upheld  by  the  United  States  Supreme 
Court  in  Goto  v.  Lane,  265  U.S.  393.  (See  Note  1  of  the  memoran 
dum.) 

E.     1924  Filipino  Strike 

The  1924  Filipino  Strike  hit  a  new  high  in  arrests  and  criminal 
prosecutions.  The  following  summary  of  the  strike  appeared  in 
The  Hawaiian  Annual  for  1923:^^ 


i 


An  unjustifiable  strike  movement  of  Filipino  laborers,  the 
result  of  designing  agitators,  began  April  1st  on  some  of  the 
Oahu  plantations,  and  gradually  affected  certain  others  on  the 
other  islands.  By  the  middle  of  August  the  discontented  and 
intimidated  idlers  numbered  some  l600  at  all  points,  with 
threatening  aspect  at  Hilo,  Lahaina,  Kalihi,  and  Kapaa.  Sep- 
tember 9th  the  strikers  precipitated  a  riot  at  Hanapepe,  Kauai, 
resisting  police  rescue  of  the  two  intimidated  men  held  in  the 
strikers'  camp,  in  which  four  policemen  and  sixteen  Filipinos 
were  killed,  and  a  number  of  others  wounded.  The  rioters 
were  finally  overcome  and  arrested,  and  on  trial,  sixty  of  the 
seventy-six  participants  were  sentenced  each  to  a  four-year 
prison  term,  the  ringleaders  all  being  beyond  pale  of  earthly 
courts. 

Pablo  Manlapit  and  Cecil  Basan,  prominent  strike  agitators, 
were  sentenced  September  27th  of  subornation^^^  of  perjury, 
and  each  sentenced  to  two  years  in  jail. 

Denunciation  of  the  strike  leaders  and  of  their  sympathizers  among ; 
the  Japanese  editors  and  elsewhere,  by  the  English  press,  was  vio- 
lent, particularly  after  the  Hanapepe  incident.    The  Star-Bulletin, 
for  example,  editorialized  on  September  11,  1924:55b 

35  The  Hawaiian  Annual  for  1923,  Pages  126-127. 

35^  According  to  the  Honolulu  Star-Bulletin,  September  10,  1924, 
Manlapit  and  Basan  were  charged  with  subornation  of  perjury  for 
soliciting  the  father  of  a  child  who  died  to  say  that  the  child  was 
"ejected"  from  Waipahu  Plantation  Hospital,  and  publishing  the 
story  in  the  Filipino  newspaper  edited  by  Basan  as  propaganda 
against  the  planters  five  days  after  the  strike  began.  The  plantation 
doctor,  it  is  stated,  advised  the  parents  that  the  child  was  too  ill  to 
move,  but  they  did  not  follow  his  advice  and  the  child  died. 

^'^^  Honolulu  Star-Bulletin,  Sept.  11,  1924,  Riley  H.  Allen,  Editor. 
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Besides  the  soft-handed  and  soft-living  Filipino  "leaders" 
of  the  Manlapit  type,  and  besides  the  Japanese  who  are  en- 
couraging the  Filipinos  and  hoping  the  strike  will  win,  there 
is  a  heterogeneous  group  of  "red,"  "pinks,"  and  "yellows" — • 
"wobblies"  and  communists  and  crack-brained  demagogues — 
who  have  aligned  themselves  with  the  strikers  and  are  doing 
their  bolshevik  best  to  turn  Hawaii  into  anarchy. 

We  state  that  issue  again:  one  one  side,  law-abiding  Amer- 
icanism; on  the  other  side,  criminal  labor  conspiracy  and  vio- 
lence, alien  nationalist  support,  "red"  agitation  and  anarchistic 
propaganda. 

The  Hanapepe  incident  took  place  on  September  9;  four  police- 
men and  sixteen  strikers  were  killed. ^^c  One  hundred  and  thirty- 
three  Filipinos  were  arrested,  of  whom  seventy-six  were  indicted  for 
rioting.  The  remaining  forty-seven  pleaded  guilty  to  charges  of 
assault  and  battery  and  were  released  under  thirteen  months'  sus- 
pended sentence.  On  October  10,  four  of  the  seventy-six  pleaded 
guilty  of  rioting  and  seventy-two  not  guilty.^^^ 

The  trial  of  the  seventy-six  was  held  in  the  Circuit  Court  of  the 
Fifth  Judicial  Circuit  at  Lihue,  Kauai,  Judge  William  C.  Achi  pre- 
siding. The  jury  deliberated  seven  hours.  Two  defendants  were 
sentenced  to  four  years  and  eleven  months  for  rioting;  fifty-eight  to 
four  years;  sixteen  were  acquitted. ^^d 

Early  in  the  strike,  Cecilio  Basan,  editor  of  the  Filipino  paper  sup- 
porting the  strikers,  and  a  Gregorio  de  la  Cruz  were  arrested  on 
charges  of  malicious  burning  of  a  cane  field.  De  la  Cruz  was  held 
fifty-four  days  in  the  county  jail  for  "investigation"  by  Detective 
Chief  John  R.  Kellett.  On  October  18,  they  were  found  guilty  of 
malicious  burning  in  the  third  degree.^^e  Basan  was  sentenced  to 
hard  labor  for  a  term  of  from  three  years  six  months  to  five  years; 
De  la  Cruz  for  a  term  of  five  years.^^f 

According  to  the  Star-Bulletin  of  September  13,  1924,  special 
prosecutors  paid  by  the  planters  were  sent  by  the  Attorney  General's 
office  to  Hawaii  to  prosecute  violations  of  law  which  occurred  on  that 
island  :55g 


'^^^  Honolulu  Star-Bulletin,  September  9,  1924. 

35rf  Ibid,  September  23  and  October  10,  1924. 

^^^Ibid,  November  8,  11,  1924. 

^^^Ibid,  October  20,  1924. 

35f  Ibid,  editorial,  October  23,  1924. 

^^sibid,  September  13,  1924. 
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Owing  to  the  lack  of  sufficient  funds,  the  territorial  govern- 
ment has  been  forced  in  the  present  emergency  to  accept  the 
support  of  the  Hawaiian  Sugar  Planters'  Association  for  the 
payment  of  the  special  prosecutors  involved. 

Three  strikers  on  Hawaii  were  arrested  and  charged  with  vio- 
lating the  anti-picketing  ordinance  passed  by  the  Legislature  the 
preceding  year.  One  was  convicted  in  the  District  Court  at  Honokaa, 
and  two  were  discharged.  The  appeal  of  the  convicted  striker  to 
the  Circuit  Court  resulted  in  a  mistrial. '^h 

Four  strikers  were  charged  under  the  criminal  syndicalism  act, 
according  to  the  Star-Bulletin  of  September  30;  these  four  had  al- 
legedly used  threatening  language  at  a  strike  meeting  saying,  "The  : 
face  of  the  earth  would  flow  with  blood.  They  call  Filipinos  "poke- 
knife.'  We  will  show  them  the  Filipinos  who  are  called  'poke- 
knife'. "55* 

They  were  acquitted  by  a  jury. 

F.    Organization-1924  to  1937 

From  1924  to  1937,  no  notable  or  sizeable  strikes  of  plantation 
labor  occurred.  That  the  plantation  attitude  toward  labor  did  not 
change  during  this  period  of  "labor  peace"  is  illustrated  by  a  state- 
ment made  in  1929  by  R.  A.  Cooke,  president  of  the  Hawaii  Sugar 
Planters  Association. 

As  has  been  emphasized  again  and  again,  the  primary  func- 
tion of  our  plantations  is  not  to  produce  sugar  but  to  pay 
dividends. 

The  following  year,  he  said: 

I  can  see  little  difference  between  the  importation  of  foreign 
laborers  and  importation  of  jute  bags  from  India. 

The  reason  for  lack  of  labor  organization  during  this  period, 
according  to  William  Crozier,  Territorial  House  of  Representatives, 
as  told  a  special  sub-committee  of  the  Legislature,  was: 

Any  working  man  who  tries  to  organize  and  bargain  collec- 
tively to  better  the  condition  of  himself,  wife  and  children,  is 


^^^  Honolulu  Star-Bulletin,  September  30,  1930. 
35i  Ibid,  September  24,  1930. 
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looked  upon  as  a  communist,  a  radical,  a  socialist  and  a  red 
.  .  .  The  Employers  discharge  men  for  joining  Unions  in  Ha- 
waii. 

G.     1937  Maui  Filipino  Strike 

In  1937,  an  organization  of  Filipino  workers,  the  Viboro  Luvi- 
minda,  led  by  Antonio  Fagel,  struck  at  Puunene,  Maui.  About  a 
thousand  workers  began  the  strike  in  April,  but  before  the  strike 
ended  in  July,  the  strikers  were  joined  by  approximately  three  thou- 
sand more  Filipino  field  workers  on  Maui. 

On  May  19,  the  Star-Bulletin  reports  the  issuing  of  warrants  for 
the  arrest  of  Antonio  Fagel  and  nine  other  strikers.  According  to  that 
paper  they  were:'^ 

.  .  .  charged  with  conspiracy  to  commit  unlawful  imprisonment. 
Authorities  who  swore  out  the  warrants  charged  five  strikers, 
already  under  arrest,  with  seizing  a  non-striking  Puunene  worker 
and  forcing  him  to  accompany  them  to  strike  headquarters  here 
(Wailuku)  and  sign  a  pledge  to  join  the  walkout.  Fagel  and 
four  others  were  alleged  to  have  been  in  strike  headquarters  at 
the  time  and  to  have  obliged  Anastasio  Manangan  to  sign  the 
statement. 


'  On  May  21,  all  but  three  were  freed  on  $200  bail.  The  trial  began 
June  17,  but  was  postponed  a  few  days  to  allow  Grover  Johnson, 
International  Labor  Defense  Attorney,  to  arrive.  On  June  23,  Judge 
D.  H.  Case  granted  a  change  of  venue  to  Honolulu,  at  the  request 
of  County  Attorney  Bevins,  who  based  his  motion  on  apparent  in- 
ability of  the  court  to  obtain  a  jury  to  hear  the  trial.  A  jury  was 
selected  on  August  10,  11  and  12.  The  trial  began  on  August  17, 
and  ended  September  9.  Judge  H.  E.  Stafford  granted  a  directed 
verdict  of  "not  guilty"  for  one  defendant,  Macario  Quicio.  On 
September  9,  Antonio  Fagel,  his  chief  aide,  Florentino  Cabe,  and 
six  others  were  found  guilty  of  conspiracy  in  the  third  degree.  All 
but  Fagel  received  suspended  sentences  of  thirteen  months  and  a 
nominal  fine.  Fagel,  however,  preferred  four  months  in  the  City 
and  County  Jail,  saying,  "If  I  am  on  probation,  what  is  to  prevent 
them  from  bringing  me  in  court  again.-*" 

In  the  course  of  the  trial.  Judge  Stafford  excoriated  Maui  police 

36  The  Honolulu  Star-Bulletin,  May  19,  1937. 
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methods  and  threw  out  the  confession  allegedly  made.  The  Voice  of 
Labor  for  September  2,  1934,  reports :3^ 

Four  confessions  allegedly  made  by  Filipinos  on  trial  for 
the  Maui  strike  were  tossed  out  of  court  Thursday,  after  Judge 
H.  E.  Stafford  had  uttered  a  scathing  denunciation  of  Maui 
police  methods  used  in  obtaining  statements. 

Admission  of  the  confessions  was  strenuously  objected  to 
by  Grover  Johnson,  ILD  attorney,  on  the  ground  that  they 
were  obtained  by  inducement,  fraud,  intimidation  and  duress. 
The  defense  thereupon  called  each  of  the  defendants  to  the 
stand,  each  of  whom  testified  that  they  had  been  locked  in  dark 
cells  at  Wailuku  for  three  days,  that  the  cells  were  so  dark  they 
couldn't  tell  night  from  day.  .  .  . 

The  defendants  testified  the  cell  was  absolutely  bare  of  any 
equipment  and  they  were  forced  to  lie  upon  the  cement  floor. 
After  the  long  confinement,  the  exact  duration  of  which  was 
known  by  the  men,  they  were  taken  from  their  cells  and  brought 
before  a  Filipino  cop,  Rafael  Guanzon,  who  read  their  "con- 
fessions" in  part  and  told  them  that  if  they  signed  they  would 
be  released  but  that  if  they  didn't  sign  the  statements,  they 
would  be  returned  to  the  dark  cells  until  they  did  sign. 

On  September  9,  the  Voice  of  Labor  reported: 

Prosecution  was  handled  by  William  Lymers  who  "in  courtl 
admitted  that  he  expected  to  present  to  the  HSPA  a  bill  forj 
his  services  in  the  case." 

H.    Inter-Island  Strike— The  Hilo  Massacre 

The  next  year,  1938,  in  May,  the  seamen  and  longshoremen  of 
the  Inter-Island  Steam  Navigation  Company  struck  for  three  months. 

According  to  the  Star-Bulletin,  June  14,  twelve  strikers  were  ar- 
rested for  investigation.  Nine  were  booked  for  assault  and  battery, 
interfering  with  a  police  oflficer,  and  malicious  injury.^''^ 

According  to  the  Haivaii  Hochi  on  June  15,  one  of  the  men, 
Domingo  Saldana, 

.  .  .  was  observed  helplessly  attempting  to  dodge  a  rain  of 
"blackjack"  blows  by  uniformed  and  special  police  officers, 
while  being  held  in  an  armlock  by  other  police.'^*' 


^''^  Hawaii  Hochi,  June  15,  1938. 

3'^  The  Voice  of  Labor,  September  2,  1937. 

37a  The  Honolulu  Star-Bulletin,  June  15,  1938. 


I 


31 

Five  of  the  men  were  tried.  One  was  convicted  of  assault  and 
battery  and  Saldana  got  twenty  days  for  damaging  a  car. 

On  August  1,  an  Inter-Island  ship,  the  5".  5".  Waialeale,  manned 
with  a  crew  of  strike-breakers,  docked  at  Hilo  to  unload  cargo.  Prepa- 
rations had  been  made  by  the  police  force  to  prevent  the  picketing 
of  the  vessel  when  it  arrived.  Barricades  had  been  erected  by  the 
police  and  the  assembled  crowd  was  ordered  to  stay  away  from  the 
vicinity  of  the  dock.  When  the  strikers  and  strike  sympathizers  began 
to  picket,  the  police  fired  rifles  into  the  crowd.  Tear  gas  and  bayonets 
were  also  used  by  the  police.  Fifty-one  strikers  and  strike  sym- 
pathizers were  shot  or  bayoneted.  Harry  Kamoku,  President  of  the 
Hilo  Longshoremen's  Union,  said  at  the  time: 

They  shot  us  down  like  a  herd  of  sheep.  We  didn't  have  a 
chance.  The  firing  kept  up  for  about  five  minutes.  They  just 
kept  on  pumping  buckshot  and  bullets  into  our  bodies.  They 
shot  men  in  the  back  as  they  ran.  They  shot  men  as  they  were 
trying  to  help  wounded  comrades  and  women.  They  ripped 
their  bodies  with  bayonets.   It  was  plain  slaughter. 

The  Attorney  General  of  the  Territory  sent  a  special  investigator 
to  Hilo,  Deputy  Attorney  General  Edward  N.  Sylva.  He  issued  a 
report,  most  of  which  was  made  public  in  the  Honolulu  Star-Bulletin, 
September  23. 

During  September,  the  Hawaii  County  Grand  Jury  also  probed  the 
aff^air.  On  September  20,  the  Grand  Jury  brought  in  a  written  report 
which  read: 


To  the  Honorable  D.  E.  Metzger 

We,  the  grand  jury,  duly  impaneled  to  investigate  the  incident, 
which  occurred  at  or  near  the  Kuhio  wharves  and  piers  on 
August  1,  1938,  after  hearing  all  the  evidence  and  after  due 
deliberation,  find  that  a  state  of  emergency  existed  on  that  date 
and  that  said  evidence  is  not  sufficient  to  warrant  an  indictment 
against  any  person  or  groups  of  persons. 

Judge  Delbert  E.  Metzger,  the  Judge  of  the  Circuit  Court  of  the 
Fourth  Judicial  Circuit,  of  Hilo,  according  to  the  Star-Bulletin  of 
September  20,  stated  from  the  bench  when  he  received  the  report: 5"^*^ 


37<=  The  Honolulu  Star-Bulletin,  September  20,  1938. 
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This  report  reads  to  me  more  like  a  policy  committee  of  some 
civic  organization  than  that  of  a  grand  jury.  "We  find  a  state 
of  emergency  existed."  This  does  not  seem  to  mean  anything 
as  a  matter  of  legal  term.  It  is  a  matter  of  public  knowledge 
that  several  men  were  grievously  injured  by  shooting,  by  stab- 
bing, by  broken  jawbones,  or  something  of  the  sort. 

It  seems  rather  strange  to  me  that  there  was  not  any  law  vio- 
lated by  either  one  side  or  the  other  in  an  affray  of  that  kind. 

I.    The  Anti-Picketing  Law 

Picketing  was  prohibited  by  law  in  the  Territory  from  1923  until 
1945,  when  the  law  was  repealed  by  the  territorial  legislature.  The 
law  is  the  same  type  of  law  held  unconstitutional  by  the  Supreme 
Court  of  the  United  States  in  1940  in  the  Thornhill  and  Carlson 
cases.  In  part  the  law  provided:'^ 

It  shall  be  unlawful  for  any  person  or  persons,  singly  or 
conspiring  together,  to  loiter  about,  beset,  patrol  or  picket  in 
any  manner  the  place  of  business  or  occupation  or  any  street, 
alley,  road,  highway  or  other  place  in  the  vicinity  where  such 
person  may  be  lawfully  engaged  in  his  work. 

That  the  law  was  invoked  appears  from  the  Honolulu  Star-Bulletin 
of  June  23,  1938: 

Jury  trial  on  charges  of  violating  the  territorial  anti-picketing 
law  was  demanded  today  by  thirteen  men  and  women  arrested 
on  warrants  sworn  out  by  Lewis  Perkins  Williams,  co-owner 
of  the  Rialto  Beer  garden.  .  .  . 

While  the  case  was  pending,  an  arrangement  was  made  by 
the  special  assistant  to  the  public  prosecutor  and  the  attorney 
for  the  Hotel,  Restaurant  and  Bar  Catering  Asociation  that  two 
pickets  might  be  permitted. 

On  July  21,  1938,  Circuit  Judge  Le  Baron  rendered  a  decision  up- 
holding the  law.   The  Star-Bulletin  reported  i^^^ 

Judge  Le  Baron's  decision  held  that  the  territorial  statute 
involved  has  not  been  repealed  by  the  Wagner  Act  and  the 
Norris-La  Guardia  anti-injunction  law  and  is  not  modified  by 
the  federal  anti-strikbreaking  act. 


38  Revised  Laws,  1945,  Sections  11520  to  11522.   The  Law  was  re- 
pealed by  the  Legislature  during  the  1945  session. 
38a  The  Honolulu  Star-Bulletin,  July  21,  1938. 
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According  to  the  same  report,  Judge  Le  Baron  also  held  that: 

.  .  .  mere  patrolling  for  the  purpose  of  publicity  of  any  or  all 
phases  of  a  labor  dispute  (without  obstructing  or  injuring  the 
lawful  business  of  another)  was  lawful.  But  if  the  purpose  of 
picketing  is  to  destroy  or  smash  the  victim's  business  by  shutting 
off  his  usual  source  of  business  patrons  and  by  threats  to  force 
the  owner  of  a  business  to  as  such  pickets  demand,  it  violates 
fundamental  rights  guaranteed  by  the  Constitution  and  is  clearly 
not  peaceful  picketing. 

J.    Labor  and  Martial  Law 

After  December  7,  1941,  martial  law  wiped  out  the  civil  rights 
of  all  people  in  the  Territory,  but  particularly  workers.  Laborers  were 
frozen  to  their  jobs  by  order  of  the  military  governor.  Plantation 
workers  could  not  leave  their  jobs  without  the  permission  of  their 
employers.    A  wage  freeze  was  decreed. 

In  December,  1942,  Garner  Anthony,  Attorney  General  of  the 
Territory,  submitted  a  report  to  Governor  Stainback,  attacking  martial 
law.   The  Report  states: 

In  place  of  the  criminal  courts  of  this  Territory  there  have 
been  erected  on  all  the  islands  provost  courts  and  military  com- 
missions for  the  trial  of  all  manner  of  offenses  from  the  smallest 
misdemeanor  to  crimes  carrying  the  death  penalty.  Trials  have 
been  conducted  without  regard  to  whether  or  not  the  subject 
matter  is  in  any  manner  related  to  the  prosecution  of  the  war. 
These  military  tribunals  are  manned  largely  by  Army  Officers 
without  legal  training.  Those  who  may  have  had  any  training 
in  the  law  seem  to  have  forgotten  all  they  ever  knew  about 
the  subject. 

Lawyers  who  appear  before  these  tribunals  are  frequently 
treated  with  contempt  and  suspicion.  Many  citizens  appear 
without  counsel;  they  know,  generally  speaking,  that  no  matter 
what  evidence  is  produced,  the  "trial"  will  result  in  a  convic- 
tion. An  acquittal  before  these  tribunals  is  a  rare  animal.  Ac- 
cordingly, in  most  cases,  a  plea  of  guilty  is  entered  to  avoid 
the  imposition  of  a  more  severe  penalty.  Those  who  have  the 
temerity  to  enter  a  plea  of  not  guilty  are  dealt  with  more  severely 
for  having  chosen  that  course. 

Not  until  March,  1943,  was  military  control  relaxed.  With  this 
relaxation,  labor  organization  began  on  the  plantations.  Apprentice 
mechanics  were  earning  a  base  pay  of  28<^  an  hour,  field  hand  23^, 
plantation  clerks  19<^,  skilled  mechanics  82^.    Non-plantation  un- 
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skilled  labor  was  earning  82(^.  In  1944,  five  longshoremen  from 
Honolulu  who  were  attempting  to  organize  plantation  workers  were 
picked  up  by  the  Provost  Marshal  and  ordered  to  return  to  Honolulu. 
They  were  threatened  with  a  change  in  their  draft  status. 

In  twelve  months,  20,000  mill  and  field  laborers  were  organized. 

Every  National  Labor  Relations  Board  election  for  the  mill  workers 
was  won  overwhelmingly.  The  Union,  the  International  Longshore- 
men's &  Warehousemen's  Union,  received  97  per  cent  of  the  votes 
cast.  On  Maui,  in  14  elections  the  vote  was  2,243  for  the  Inter- 
national Longshoremen's  &  Warehousemen's  Union  to  219  against. 
On  Kauai,  in  11  elections,  the  vote  was  1,709  for  the  union,  18 
against.  On  Hawaii,  in  29  elections,  the  vote  was  3,138  for  the 
union,  l6l  against.  Typical  returns  were  the  ones  at  Lihue  Planta- 
tion Co.  where  the  vote  was  679  for  the  International  Longshore- 
men's &  Warehousemen's  Union,  4  against.  At  Koloa  Sugar  Co.,  it 
was  173  for  the  International  Longshoremen's  &  Warehousemen's 
Union,  1  against. 

K.     1946  Bus  Strike  Conspiracy 

Late  in  June,  1946,  a  majority  of  the  employees  of  the  Honolulu 
Rapid  Transit  Company  became  dissatisfied  with  the  handling  of 
negotiations  by  the  officers  of  their  union,  the  Amalgamated  Asso- 
ciation of  Street,  Electric  Railway  and  Motorcoach  Workers,  and 
formed  a  new  negotiating  committee.  The  company  refused  to  rec- 
ognize the  new  committee.  The  Honolulu  Star-Bulletin  of  July  12, 
1946,  reports: 

Three  hundred  and  fifty  HRT  drivers  voted  to  demand  com-| 
pany  recognition  for  a  new  negotiating  committee,  precipitating! 
an  intra-union  dispute  over  negotiating  authority.  At  eight  this, 
morning  (July  12),  the  new  committee  told  Governor  Stainback' 
there  would  be  no  strike,  but  drivers  might  not  collect  fares. 
At  nine,  HRT  employees  were  told  by  A.  A.  Rutledge,  chairman! 
of  the  new  negotiating  committee,  that  the  union  would  notj 
instruct  them  to  give  free  rides;  that  was  up  to  individual  drivers.) 
Addison  E.  Kirk,  president  and  general  manager  of  HRT, 
warned  that  failure  to  collect  fares  violated  territorial  law  and 
drivers  caught  giving  free  rides  would  be  discharged. 

A  majority  of  the  drivers,  with  the  amused  cooperation  of  the 
public,  did  not  collect  fares.    Twenty-nine  drivers  were  discharged 
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on  July  12.  The  company  ceased  operating  its  busses  because  the 
drivers  refused  to  state  whether  they  would  collect  fares.  After  the 
twenty-nine  discharged  drivers  were  reinstated  as  a  result  of  media- 
tion of  the  dispute  by  representatives  appointed  by  the  governor, 
operations  were  resumed  and  fares  collected. 

On  September  11,  1946,  A.  A.  Rutledge  and  Henry  Gonsalves, 
both  officials  of  the  Teamsters  Union  and  advisers  to  the  new  union 
which  had  affiliated  with  the  Teamsters  union,  Edward  Collier,  union 
president,  George  Kaisan,  union  secretary,  and  Henry  Lopes  and 
Manuel  Dias  were  indicted  for  conspiracy.  None  of  the  twenty-nine 
employees  who  were  discharged  for  failing  to  collect  fares  were 
indicted. 

A  challenge  to  the  constitutionality  of  the  conspiracy  statute  was 
overruled  in  June,  1947,  and  the  trial  began  on  July  24,  1947.  On 
August  1,  after  twenty-one  hours  of  deliberation,  the  jury  returned 
a  verdict  of  "not  guilty"  as  to  all  defendants. 

L.    1946  Sugar  Strike 

On  September  1,  1946,  after  collective  bargaining  failed  to  pro- 
duce an  agreement,  and  after  a  vote  in  which  94  per  cent  of  the 
ballots  cast  favored  a  strike,  25,000  sugar  workers  struck. 

The  demands  of  the  strikers  were: 

1.  A  65  cent  minimum  cash  wage; 

2.  A  40  hour  work  week; 

3.  A  union  shop;  and 

4.  A  reduction  in  the  cost  of  perquisites. 

The  strike  lasted  79  days  except  at  Pioneer  Mill  Company  at 
Lahaina,  Maui,  where  it  continued  until  the  first  of  the  year  until 
the  Company  agreed  to  arbitrate  the  discharge  of  ten  strikers.  These 
men  were  charged  with  criminal  offenses,  but  not  tried  or  convicted. 
The  company  discharged  them  for  violation  of  Company  rules  for 
the  alleged  offenses  involved  in  the  criminal  cases. 

Except  for  twelve  strikers  on  Kauai  charged  with  the  felony  of 
contempt  for  violating  an  ex  parte  injunction  limiting  peaceful 
picketing,  criminal  charges  against  strikers  were  brought  only  in 
Maui  County. 

In  Maui  County,  125  strikers  were  charged  with  the  following 
criminal  offenses: 
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79  were  charged  with  unlawful  assembly  and  riot  at  Paia,  Maui 
22  were  charged  with  riot,  unlawful  assembly,  conspiracy  and 

assault  and  battery  at  Lahaina,  Maui 
1 5  were  charged  with  summary  contempt  of  a  restraining  order 

limiting  picketing  to  three 
4  were  charged  with  assault  and  battery 
4  were  charged  with  malicious  injury 

1  was  ordered  to  show  cause  why  he  should  not  be  put  under 
a  peace  bond 

All  cases  have  been  disposed  of  except  the  unlawful  assembly 
charge  against  seventy-five  strikers  at  Paia  involved  in  this  proceed- 
ing59  and  the  contempt  case  which  is  pending  before  the  Ninth 
Circuit  Court  of  Appeals  on  appeal  from  the  denial  of  a  Writ  of 
Prohibition  by  the  Supreme  Court  of  the  Territory ."^^ 

The  unlawful  assembly,  riot  and  conspiracy  charges  against  the 
twenty-two  strikers  at  Lahaina,  Maui,  were  nolle  prossed.  The  re- 
maining cases  were  disposed  of  without  trial. 

The  only  corporal  injuries  involved  in  the  125  Maui  cases  were 
assault  and  batteries  on  three  white  supervisors  at  Lahaina,  Maui, 
as  a  result  of  which  22  strikers  were  charged. 

That  the  attitude  of  the  daily  press  in  Hawaii  towards  unions,  and 
particularly  the  union  chosen  by  the  plantation  workers,  has  not 
changed  substantially  in  recent  years,  is  apparent  from  the  photo- 
static copy  of  a  cartoon  published  in  the  Honolulu  Advertiser,  suc- 
cessor of  the  Pacific  Commercial  Advertiser,  during  the  1946  Sugar 
-  Strike. 

M.    1947  Pineapple  Stril^e 

In  the  first  three  days  of  the  five-day  pineapple  strike,  two  hun- 
dred and  fourteen  arrests  were  made,  and  four  anti-picketing  injunc- 
tions issued.  The  union  voted  on  the  fourth  day  to  return  to  work 
without  achieving  its  demands. 

Seventy-five  of  the  arrests  occurred  on  the  Island  of  Lanai,  Maui 
County.    Seventy-three  persons,  including  the  individual  plaintiffs, 

3^  The  1946  indictment  was  declared  defective  by  the  Territorial 
Supreme  Court  in  an  interlocutory  appeal,  but  the  statute  was  held 
constitutional.  The  1947  Maui  Grand  Jury  reindicted  for  riot  and 
added  a  new  conspiracy  count. 

40 ILWU  V.  Wirtz,  37  Haw.  404,  #11,568,  before  the  Ninth  Circuit 
Court  of  Appeals. 
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were  charged  on  police  complaint  with  unlawful  assembly  and  riot. 
After  the  strike  was  broken,  charges  against  thirty-two  strikers  were 
dropped  when  the  prosecution  was  unable  to  adduce  evidence  of 
these  persons  even  being  present  at  the  time  the  alleged  riot  occurred. 

On  the  Island  of  Oahu,  there  were  one  hundred  and  thirty-one 
arrests.  One  hundred  were  nolle  prossed  after  the  strike  was  over 
including  one  complaint  charging  violation  of  the  anti-picketing 
law  repealed  in  1945;  three  were  tried  in  the  District  Court  and 
found  not  guilty;  one  was  found  guilty.  One  was  acquitted  after 
a  jury  trial.  Charges  of  obstruction  of  the  highway,  profanity  and 
disorderly  conduct  were  disposed  of  on  nolo  pleas,  and  small  fines 
were  assessed. 

Specific  charges  of  police  brutality  were  made  by  the  union,  and 
a  public  hearing  before  the  Police  Commissioner  was  demanded  but 
refused. 

On  Kauai,  twelve  strikers  were  charged  with  obstructing  the  high- 
way and  malicious  injury,  one  with  criminal  trespass  (sitting  under 
a  palm  tree  on  company  property),  and  one  with  assault  and  bat- 
tery. All  charges  except  obstructing  the  highway  were  nolle  prossed 
and  on  pleas  on  nolo  contendere,  fines  were  assessed. 

III.   LABOR  INJUNCTIONS 

In  the  1946  sugar  strike,  two  ex  parte  restraining  orders  drastically 
limiting  peaceful  picketing  were  issued.  Two  cases  involving  charges 
of  contempt  of  these  orders  are  now  pending  in  the  Ninth  Circuit 
Court  of  Appeals. 

In  the  Fishermen's  Strike  in  1947,  an  injunction  was  issued  by 
Judge  Cassidy  of  the  First  Circuit  Court.  The  return  showed  that 
the  strike  had  terminated,  before  the  return  day,  and  asked  for  the 
dissolution  of  the  ex  parte  order  on  that  ground.  At  the  request  of 
the  attorney  for  Hawaiian  Tuna  Packers,  and  over  the  strenuous  ob- 
jections of  attorneys  for  the  union,  the  judge  refused  to  dissolve 
the  ex  parte  order  and  "suspended"  its  operation  indefinitely. 

In  the  1947  pineapple  strike,  five  injunctions  drastically  limiting 
peaceful  picketing  were  issued  by  three  circuit  judges.  Seven  months 
after  the  voluntary  dismissal  of  the  equity  suit,  contempt  proceed- 
ings were  instituted  by  a  special  deputy  attorney  general  against  four- 
teen persons  for  alleged  violations. 
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In  July,   1948,  at  the  instance  of  the  Honolulu  Rapid  Transit  ; 

Company,  a  circuit  court  judge  restrained  a  strike  on  the  ground  the  ; 

union  had  failed  to  comply  with  the  Public  Utilities  Strike  Act.  The  ^ 

union  contended  that  it  had  already  gone  through  the  cooling  oflf  i 

period  and  mediation  provided  in  the  Act,  but  the  company  contended  , ; 

that  since  it  had  made  additional  demands,  the  procedures  of  the  Act  •, 

must  be  gone  through  again.   The  judge  recognized  in  his  decision  \ 

that  the  attorney  general  was  the  proper  plaintiff,  but  granted  the  i 

injunction  on  the  company's  petition  because  of  the  interest  of  the  j 

public  in  continuing  service.  The  hearing  was  held  from  two  to  five  i 

in  the  morning  to  prevent  a  stoppage  of  bus  service  since  the  mem-  i 

bers  of  the  union  insisted  in  appearing  personally  in  response  to  | 

the  Summons  issued  against  them.  i 

IV.    OTHER  LAWS  AND  PRACTICES  OF  LAW 
ENFORCEMENT  AGENCIES  AFFECTING  LABOR  '■ 

The  Territory  has  a  so-called  forty-eight  hour  law  under  which  ] 
any  person  can  be  arrested  and  held  for  forty-eight  hours  on  sus-  \ 
picion  that  a  crime  has  been  committed.  Police  officers  do  not  advise  •; 
persons  arrested  and  held  as  to  what  are  their  rights  not  to  testify  !; 
against  themselves,  or  warn  them  that  statements  they  make  will  be  ■  I 
used  against  them. 

The  result  of  the  use  and  operation  of  the  law  is  that  the  well-  ;! 
educated  and  well-to-do  who  know  their  rights  are  rarely  held  under  ; 
the  law,  and  it  is  generally  invoked  and  useful  against  only  the  poor  y 
and  those  who  do  not  know  their  rights. 

The  magistrates  of  the  district  courts  do  not  apprise  persons 
brought  before  them  of  their  right  to  counsel,  of  their  right  to  a 
jury  trial,  or  of  their  right  against  self-incrimination,  or  in  the  case 
of  district  court  complaints,  in  felony  cases,  of  their  right  to  a 
hearing. 

Those  who  do  not  know  their  rights  are  thus  deprived  of  them. 

Bail  is  frequently  set  in  labor  cases  higher  than  in  ordinary  crim- 
inal cases.  Thus  for  example,  twenty-five  dollars  is  the  usual  bail 
fixed  in  misdemeanor  cases.  But  in  misdemeanor  charges  in  labor 
cases,  it  is  rarely  set  at  less  than  fifty  dollars  to  one  hundred  dollars. 

Respectfully  submitted, 
HARRIET  BOUSLOG 
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APPENDIX  II. 

MINORITY  REPORT 

ON 
HOUSE  BILL  No.  442 

RELATING  TO  RIOTS  AND  THE  DISPERSION  THEREOF, 
DEFINING  OFFENSES  AND  PRESCRIBING  PUNISHMENTS 
THEREFOR,  AMENDING  THREE  SECTIONS  OF  CHAPTER 
277  OF  REVISED  LAWS  OF  HAWAII  1945,  AND  REPEALING 
ALL  OTHER  SECTIONS  OF  SAID  CHAPTER 

This  bill  in  purport  puts  back  into  the  laws  of  the  Territory 
similar  chapters  to  those  recently  declared  unconstitutional  by  the 
three- judge  Federal  Court  last  year.  The  only  outstanding  differ- 
ence is  the  reduction  of  the  sentence  of  imprisonment  from  twenty 
to  two  years.  And  under  the  provisions  of  Section  7  more  than 
100  men  can  be  prosecuted  under  the  law  then  in  effect  with  its 
maximum  of  20  years. 

Further  it  is  a  directive  to  the  Attorney  General  to  ignore  several 
of  the  first  ten  amendments  to  the  Constitution  of  the  United  States. 

The  three- judge  Federal  Court  that  declared  the  similar  law  un- 
constitutional made  a  comparison  of  it  to  the  riot  act  of  England 
in  the  year  1715  when  a  felony  was  punishable  by  death  and  stated, 
in  effect,  that  laws  similar  to  HB  442  were  more  severe  than  the 
riot  act  of  England.  The  old  territorial  statute  stated  that  three  men 
for  any  length  of  time,  note — any  length  of  time  if  engaged  in  riot- 
ing violated  the  law  whereas  the  old  English  law  specified  twelve 
or  more  and  that  the  law  was  only  effective  if  they  engaged  in  rioting 
for  an  hour  or  longer. 

Under  the  terms  of  section  11571  of  HB  442  which  makes  it  a 
riot  if  six  or  more  disturb  the  peace  or  threaten  so  to  do,  in  the  case 
of  a  football  game  where  the  goal  posts  are  torn  down  or  a  group 
of  six  or  more  threaten  to  do  so  the  participants  would  be  guilty 
of  rioting  and  not  only  would  the  actual  six  be  subject  to  the  law 
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but  any  persons  present  could  be  arrested  or  imprisoned.  In  effect, 
everyone  in  the  stadium  who  did  not  leave  immediately  when  told 
to  do  so  by  an  officer  could  be  subjected  to  arrest  and  conviction 
under  the  provisions  of  Section  11581. 

We  cannot  in  the  same  breath  say  as  Legislators  that  Hawaii  is 
ready  for  Statehood  and  at  the  same  time  pass  such  unconstitutional 
legislation  as  is  contained  in  House  bill  442. 

If  we  want  to  promote  peace  and  harmony  we  should  not  pass 
laws  that  create  bitterness,  hate  and  animosity. 

If  we,  as  legislators,  want  to  make  Democracy  work  then  we  urge 
that  every  legislator  of  this  House  uphold  his  oath  of  office  and 
vote  against  passage  of  House  bill  442. 

Respectfully  submitted  by  the  Minority, 

EARL  E.  NIELSEN  (s) 
STEERE  G.  NOD  A  (s) 
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APPENDIX  III. 

Here  is  the  setting  in  which  the  statute  was  passed  as  described 
by  W,  A.  Kinney  in  a  book  entitled,  "Hawaii's  Capacity  for  Self- 
Government  All  But  Destroyed."  Mr.  Kinney,  for  sixty  years  a 
resident  of  Hawaii  and  a  member  of  one  of  the  largest  law  firms, 
Kinney,  Ballou  and  Prosser,  published  the  book  in  1927  in  Salt 
Lake  City.  The  book  was  so  critical  of  the  sugar  planters  that  it 
was  almost  completely  suppressed,  the  copies  being  bought  up  from 
all  bookstores  by  the  targets  of  its  attacks. 

For  five  or  six  years  prior  to  1850,  when  the  law  was  adopted, 
there  was  an  increasing  agitation  among  the  growing  number  of 
planters  to  import  coolie  labor,  finding  the  Hawaiians  unwilling  to 
work  for  the  wages  the  planters  were  willing  to  pay. 

Succeeding  finally  in  getting  the  land  divided  among  the  people, 
and  finally  in  making  it  alienable,  more  and  more  land  came  into 
the  hands  of  the  planters.  But  the  planters  were  not  satisfied  with 
the  native  as  a  laborer.  Finally  the  missionary  advisers  of  the  King 
persuaded  him  to  approve  a  contract  labor  law  with  penal  pro- 
visions for  enforcement.  (See  Appendix  I.)  Mr.  Kinney's  judg- 
ment is  not  kindly: 

Men  with  Bible  in  hand,  and  specific  pledges  to  God  of 
the  most  solemn  and  appealing  kind,  wound  up  by  enslaving 
their  own  religious  flocks,  and  getting  their  land  away  from 
them. 

The  unlawful  assembly  and  riot  statute  was  a  necessary  con- 
comitant of  the  peonage  law.  Both  were  written  by  Chief  Justice 
Lee,  a  eulogy  of  whom  appears  in  the  Record  at  page  1834. 

Mr.  Kinney  thought  somewhat  less  highly  of  Chief  Justice  Lee 
than  appellants.  Mr.  Kinney  could  scarcely  be  described  as  pro- 
labor,  for  it  was  he  who,  when  serving  as  special  prosecutor  for  the 
H.S.P.A.  during  the  1909  Japanese  strike,  demanded  of  the  Judge 
that  the  strikers  not  be  permitted  bail,  arguing  that  it  would  be 
dangerous  to  allow  them  bail.  (See  Appendix  I,  p.  16.)  He  was 
ilso  the  special  prosecutor  in  Territory  v.  Soga. 
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Of  Chief  Justice  Lee,  Mr.  Kinney  says  at  pages  91-92: 

Tlie  address  of  Chief  Justice  Lee  to  the  Hawaiian  Agricul- 
tural Society,  in  1850,  on  the  occasion  of  being  elected  Presi- 
dent of  that  Society,  also  illustrates  the  effrontery  of  the  ex- 
ploiting element.  It  should  be  borne  in  mind  that  when  Chief 
Justice  Lee,  of  the  Hawaiian  Judiciary,  delivered  this  address, 
there  were  still  in  the  Islands,  according  to  a  census  just  taken, 
84,165  natives,  against  1862  foreigners  all  told,  and  his  ex- 
ploiting audience  was  besprinkled  with  those  who,  at  the  time, 
were  being  aided  in  their  support  by  church  contributions  from 
New  England,  as  missionaries  to  the  heathen.  Judge  Lee  had 
the  natives  all  but  buried  before  he  got  through  with  his  ad- 
dress, and  had  spade  in  hand  to  finish  the  job.  Here  it  is,  or  a 
part  of  it: 

"In  a  small  island  of  the  Pacific,  which  thirty  years  ago  knew ' 
little  culture,  but  that  of  the  kalo  patch,  there  has  this  day 
assembled  the  planter  who  counts  his  hundreds  of  acres  of  sugar 
cane  and  coffee  trees,  the  farmer  raising  cargoes  of  vegetables 
for  California,  and  the  herdsman  who  gathers  in  his  fold  a 
thousand  cattle.  Indeed  this  is  no  every-day  assemblage.  I 
venture  to  predict  that  those  who  fill  our  places  thirty  years 
hence,  will  see  our  valleys  blooming  with  coffee  and  fruit  trees, 
our  barren  hillsides  waving  with  luxuriant  cane,  and  the  grass 
huts  now  scattered  over  our  lands,  replaced  by  comfortable 
farm  houses. 

"There  is  one  agent,  however,  that  we  require  who  holds 
the  key  of  success  —  the  great,  brawny  arm,  hugefisted  giant, 
called  Labor.  Now  that  the  dark  cloud  is  lifting  from  the  na- 
tives (they  were  just  emerging  from  an  epidemic  of  measles 
and  influenza)  there  is  hardly  a  nation  left  to  save.  "Alas,  must 
this  people  perish — not  by  famine  nor  pestilence  nor  the  sword,  1 
but  by  the  rust  of  Indolence,  the  canker  of  sloth.'  Though  but 
a  lone  remnant  remain,  let  us  strive  to  gird  it  with  strength; 
to  wrestle  with  its  approaching  destiny,  to  arm  it  with  the 
healthy  body,  etc.  Then  if  our  last  hope  fails,  etc.,  we  can 
but  commend  it  to  Him  in  whose  hands  are  the  issues  of  life 
and  death,  etc." 

At  this  time  the  Giant  called  "Labor"  was  being  offered  by 
the  exploiters,  and  many  of  the  native  "Giants"  were  working 
for  from  12^  to  25^  per  day,  payable  largely  in  goods  on 
which  Mr.  Wyllie  himself  admitted  a  profit  of  one  hundred 
per  cent  was  not  uncommon.  These  wages,  Jarves  the  historian, 
computes  was  less  than  slave  labor  was  costing  the  planters  of 
the  Southern  States.    That  very  year  the  peonage  system  had 
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been  established  in  Hawaii;  crops  planted  by  the  natives  were 
being  wasted  by  the  cattle,  and  the  lands  of  the  King,  chiefs 
and  commoners  were  being  swept  away  by  foreigners  in  blocks, 
sometimes  of  thousands  of  acres.  Under  these  conditions,  the 
natives  lived  more  upon  their  own  holdings,  or  what  was  left 
of  them,  supplemented  by  much  more  lucrative  employment, 
which,  according  to  Jarves,  they  were  very  often  able  to  obtain, 
and  this  they  did  in  preference  to  accepting  employment  and 
small  wages  offered  by  aliens. 


I 


Nos.  12,300  and  12,301 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Walter  D.  Ackei^man,  Jr.,  individ- 
ually and  as  Attorney  General  of 
the  Territory  of  Hawaii,  and  Jean" 
Lane,  individually  and  as  Chief  of 
Police  of  the  County  of  Maui, 

Appellants, 
vs. 

International  Longshoremen's  & 
Warehousemen's  Union,  a  volun- 
tary imincorporated  association  and 
labor  union,  et  al., Appellees. 

Walter  D.  Ackerman,  Jr.,  individ- 
ually and  as  Attorney  General  of 
the  Territory  of  Hawaii,    Appellant, 

vs. 

International  Longshoremen's  & 
Warehousemen's  Union,  a  volun- 
tary unincorporated  association  and 
labor  union,  et  al..  Appellees. 


No.  12,300 


No.  12,301 


Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Hawaii. 

APPELLANTS'  REPLY  BRIEF. 


FILED 

"  -i  4  1950 

[L  p,  O'BRIEN!, 
^    --^   Oi.SRfC 


Walter  D.  Ackerman,  Jr., 

Attorney  General,  Territory  of  Hawaii, 

J.  Garner  Anthony, 

Special  Deputy  Attorney  General, 

Rhoda  v.  Lewis, 

Assistant  Attorney  General, 

Richard  K.  Sharpless, 

Deputy  Attorney  General, 

Attorneys  for  Appellants. 


Peenait-Walsh  Pbinting  Co.,  San  Fkancisco 


1^ 


Subject  Index 

PaffP 
I.    The  decrees   appealed   from   stayed    pending  criminal 
prosecutions  in  violation  of  the  statutory  prohibition .  .       2 

(1)  Section    2283    governs    the    relationship    between 

the  federal  and  territorial  courts  in  Hawaii 2 

(2)  Section  2283  is  prohibitory   4 

(3)  These    cases   do    not    come    within    any    exception 

to  the  statute    6 

(4)  The  decrees  below  violated  Section  2283 9 

(5)  The  statute  cannot  be  circumvented  by  calling  tlie 
relief  "declaratory"    10 

II.  The  decrees  below  violate  the  settled  principle  that 
equity  will  not  interfere  with  pending  criminal  pro- 
ceedings         11 

III.    These  cases  involve  no  future  prosecutions   14 

IV.    The  covirt   erred  in  invalidating  tlie  statutes  and  the 

grand  jury  18 

A.  The  unlawful  assembly  and  riot  statute 18 

(1)  The  court  below  had  no  authority''  to  recon- 
strue  the  unlawful  assembly  and  riot  statute     18 

(2)  Appellees'   argument  that:    "The   act  is  un- 
constitutional on  its  face"  19 

(3)  Asserted  resemblance  to  statute  of  George   I     21 

(4)  Appellees'    argument    that    the    statute    pro- 
vides no  ascertainable  standard  of  conduct. .  .     24 

B.  The  conspiracy  statute   24 

C.  The  question  of  denial  of  equal  protection 26 

D.  The  1947  grand  jury 27 

(1)  The  alleged  deliberate  exclusion  of  Filipinos     28 

(2)  The  alleged   deliberate  weighting  of  the   list 

in  favor  of  haoles  and  against  wage  earners     29 

Conclusion    32 


Table  of  Authorities  Cited 


Cases  Paj^es 

A.P.L.  V.  Watson,  327  U.S.  582   (1946) 17,  18 

Alesna  v.  Rice,   172  F.2d  176   (1949) 3 

Algoma  Plywood  v.  Wisconsin  Board,  336  U.S.  301   (1949)  18 
Anthony,    Inc.,    Earle    C.    v.    Morrison,    83    F.    Supp.    494 
(1948),  aff'd  173  F.2d  897   (C.A.  9th  1949),  cert,  denied 

338  U.S.  819  (1949) 1;"^ 

Ash  wander   v.    Tennessee    Valley    Authority,    297    U.S.    288 

(1936)    l-"") 

Babcock  v.  Noh,  99  F.2d  738   (C.A.  9th  1938) 12 

Balzac  v.  Porto  Rico,  258  U.S.  298  (1922) 2 

Bell,  Ex  parte,  19  Cal.2d  488,  122  P.2d  22  (1942) 25 

Borland  v.  Johnson,  88  F.2d  376  (C.A.  9th  1937) in 

Brown  v.  Royall,  81  F.Supp.  767   (D.D.C.  1949),  cert,  de- 
nied May  8,  1950,  339  U.S.  95   11 

Callaway  v.  Benton,  336  U.S.  132  (1949)    5 

Camden   Interstate   Ry.   v.   City  of  Catlettsburg,   129   Fed. 

421   (1904)    6 

Chaplinsky  v.  New  Hampshire,  315  U.S.  568  (1942) 16,  20 

Clark  V.  Memolo,  174  F.2d  978   (App.D.C.  1949) 10, 11 

Cline  V.  Frink  Dairy  Co.,  274  U.S.  445  (1927) 6 

Cole  V.  Arkansas,  338  U.S.  345  (1949) 21 

Connally  v.  General  Construction  Co.,  269  U.S.  385  (1926)  24 
Cooper  V.   Hutchinson    (C.A.   3d),    19   L.W.  2050,   decided 

July  21,   1950   6 

Darr  v.  Burford,  339  U.S.  200  (1950) 13 

Dorchy  v.  Kansas,  272  U.S.  306  (1926) 16 

Douglas  V.  Jeannette,  319  U.S.  157  (1943)   5, 17 

Drummond  v.  Rowe,  155  Va.  725,  156  S.E.  442  (1931) ....  15 

Dye  V.  Johnson,  338  U.S.  864   (1949) 13 

Earle  C.  Anthony,  Inc.  v.  Morrison  (see  Anthony,  Inc.,  Earle 

C.  V.  Morrison)   15 

Essanay  Film  Co.  v.  Kane,  258  U.S.  358   (1922) 7 

Fay  V.  New  York,  332  U.S.  261  (1947) 30 


Table  of  Authorities  Cited  iii 

Pasres 

Garrison  v.  Johnston,  104  P.2d  128  (C.A.  9th  1939) 0 

Giles  V.  Harris.  189  U.S.  475  (1903) 7.  12 

Great  Lakes  Dredge  &  Dock  Co.  v.  Huffman,  319  U.S.  293 

(1943)    10 

Ha^ie  V.  C.I.O.,  307  U.S.  496   (1939) T) 

Harkrader  v.  Wadley,  172  U.S.  148  (1898) 11 

Hill  V.  Martin,  296  U.S.  393  (1935) 9 

Hoffman  v.  O'Brien,  88  F.  Supp.   490,  aff'd  339  U.S 

(May  15,   1950)    14 

Hyattsville  Buildin*?  Assn.  v.  Bouie.  44  App.D.C.  408  (1916)  9 

Hynes  v.  Grimes  Packing  Co.,  337  IT.S.  86  (1949) 15 

Johnson  v.  Dye,  175  P.2d  250   (1949) 13 

King  V.  Andei-son  and  Russell,  1  Haw.  67  (1851) 26 

King  V.  Marks,  1  Haw.  81  (1851) 26 

Lanzetta  v.  New  Jersey,  306  U.S.  451   (1939) 24 

Local    36    of    Internat'l    Fishermen    v.    United    States,    177 

F.2d  320  (1949),  cert,  denied  339  U.S.  947,  aff'g  70  F. 

Supp.  782  (1947)    29,  32 

Monamotor  Oil  Co.  v.  Johnson,  292  U.S.  86,  97  (1934) 7 

Moore  v.  New  York,  333  U.S.  565  (1948) 28 

Musser  v.  Utah,  333  U.S.  95   (1948)    18,  26 

Nash  V.  United  States,  229  U.S.  373  (1913) 24 

National  Maritime  ITnion  v.  Herzog,  78  F.  Supp.  146,  aff'd 

334  U.S.  854  (1948)    15 

Oklahoma  Packing  Co.  v.  Gas  Co.,  309  U.S.  4  (1940) 3 

Railroad  Commission  v.  Pullman  Co.,  312  U.S.  496   (1941)  19 

Rescue  Ai-rny  v.  Municipal  Court,  331  U.S.  549  (1947) ....  23 
Roche  V.    Evaporated  Milk  Assn.,   319   U.S.   21    (C.A.    9th 

1943) 19 

Sawyer,  In  re,  124  U.S.  200  (1888)   11 

Shipman  v.  DuPre,  339  U.S.  321  (1950)   18 

Smith  V.  Apple,  264  U.S.  274  (1924) 5 

Smith  V.  Texas,  311  U.S.  128  (1940)    27 

Southern   Pacific  Co.   v.   Conway,   115  F.2d   746    (C.A.   9th 

1940)     14 


iv  Table  of  Authorities  Cited 

Pages 

Southern  Surety  Co.  v.  Oklahoma,  241  U.S.  582  (1916) ....       10 

St.  Louis  &  S.F.R.R.  v.  Allen,  181  Fed.  710  (1910) 6 

Stainback  v.  Mo  Hock  Ke  Lok  Po,  336  U.S.  368  (1949) ....     3,  4 
Stromberg  v.  California,  283  U.S.  359  (1931) 16,  20,  25 

Terminiello  v.  Chicago,  337  U.S.  1   (1949) 16 

Territory  v.  Belliveau,  23  Haw.  546    (1916),  24  Haw.  768 

(1919)    26 

Territoiy  v.  Hart,  35  Haw.  188  (1939)   26 

Territory  v.  Johnson,  16  Haw.  743  (1905) 26 

Territory  v.  Kaholokula,  37  Haw.  625  (1947) 19,  23 

Territory  v.  Soga,  20  Haw.  71   (1910) 26 

Territory  v.  Tarn,  36  Haw.  32  (1942) 25 

Thiel  V.  Southern  Pacific  Co.,  328  U.S.  217   (1946) 30,  31 

Thiel   V.   Southern   Pacific   Co.,    169   F.2d   30    (1948),   cert. 

denied  335  U.S.  872,  aff'g  67  F.  Sui)p.  934  (1946) 29 

Thomas  v.  Collins,  323  U.S.  516   (1945) 16,  20 

Thornhill  v.  Alabama,  310  U.S.  88  (1940) 16,  20 

Toomer  v.  Witsell,  334  U.S.  385   (1948) 19 

Toucey    v.    New   York    Life    Insurance    Co.,    314    U.S.    118 

(1941)    3,  5,  6,  7,  8 

United  Public  Workers  v.  Mitchell,  330  U.S.  75  (1947) ....  15 

United  States  v.  Bridges,  86  F.  Supp.  922  (1949) 30 

United  States  v.  Cohen  Grocery  Co.,  255  U.S.  81  (1921 ) .  .  .  .  24 

United  States  v.  Collins,  Fed.  Cas.  14834  (1858) 9 

United  States  v.  Foster,  83  F.Supp.  197  (1949) 30 

United  States  v.  Petrillo,  332  U.S.  1  (1947) 26 

United  States  v.  Reese,  92  U.S.  214  (1875) 23,  25 

United  States  v.  Simon,  248  Fed.  980  (1916) 9 

United  States  v.  Thompson,  251  U.S.  407  (1920) 7 

VaJenti  v.  Clark,  83  F.  Supp.  167  (D.D.C.  1949)   11 

Waialua  Co.  v.  Christian,  305  U.S.  91  (1938) 3 

Watson  V.  Buck,  313  U.S.  387  (1941)    14,  20 

Whitney  v.  California,  274  U.S.  357  (1927) 21 

Wong  Yim  v.  United  States,  118  F.2d  667  (C.A.  9th  1941), 
cert,  denied  313  U.S.  589  30 

Yiek  Wo  v.  Crowley,  26  Fed.  207  (1886) 9 

Young,  Ex  parte,  209  U.S.  123  (1908) 6 


Table  of  Authoritiks  Cited  v 

Statutes 

Civil  Rights  Act:  PaRcs 

8  U.S.C.  43 (i 

8  U.S.C.  49a,  formerly  28  U.S.C.  729  (R.  S.  722) 7 

Judicial  Code: 

Sec.  1331  of  revised  Title  28    (see.  24(1)   of  old  code, 

28  U.S.C.  41(14) ) 15 

See.  1343  of  revised  Title  28  (see.  24(14)  of  old  code,  28 

U.S.C.  41(14))    3,6,15 

Sec.  1347  of  revised  Title  28  (sec.  24(8)  of  old  code,  28 

U.S.C.  41(8))    15 

Sec.  2281  of  revised  Title  28  (sec.  266  of  old  Code,  28 

U.S.C.  380)    4 

;,         Sec.    2283   of   revised   Title   28    (sec.   265   of   old    code, 

28  U.S.C.  379,  enacted  by  Act  of  March  2,   1793,   1 

Stat.  334,  c.  22,  .sec.  5,  Revised  Statutes,  sec.  720)  .  . 

2,  3,  4,  6,  7,  8,  9, 11,  13,  14 

Hawaiian  Organic  Act : 

Sec.   86 2 

Conspiracy  Statute,   chajiter  277,    Revised   Laws  of  Hawaii 
1945  (Appendix  IV  Opening  Brief,  pp.  195-198) 22 

Unlawful  Assembly  and  Riot  Act,  chapter  277,  Revised  Laws 

of  Hawaii  1945  (Appendix  II  Opening  Brief,  pp.  188-192)  22 

Sees.  11570-11575   22 

Sees.  11576-11577   22 

Sees.  11581-11584   22 

Revised  Law^  of  Hawaii  1945  (other  provisions).  Sec.  10770         9 

Other  Authorities 

Textbooks : 

Moore's  Judicial  Code  407  (1949) 4 

2  Story's  Equity  Jurisprudence,  10th  Ed.,  1873,  sec.  893       11 

Articles  and  Encyclopedia : 

175  A.L.R.  438   15 

11  Am.  Jur.  546,  sec.  6  25 

28  Am.  Jur.  Injunctions  369,  sec.  182 15 

51  Han.  L.  Rev.  623 15 

57  Harv.  L.  Rev.  269 8 

39  111.  L.  Rev.  144 15 

42  Yale  L.  J.  1169  (1933)    5 


Nos.  12,30<)  and  12,301 


IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Walter  D.  Ackerman,  Jr.,  individ- 
ually and  as  Attorney  General  of 
the  Territory  of  Hawaii,  and  Jean 
Lane,  individually  and  as  Chief  of 
Police  of  the  County  of  Maui, 

Appellants, 
vs. 

International  Longshoremen's  & 
Warehousemen's  Union,  a  volun- 
tary unincorporated  association  and 
labor  union,  et  al., Appellees. 

Walter  D.  Ackerman,  Jr.,  individ- 
ually and  as  Attorney  General  of 
the  Territory  of  Hawaii,    Appellant, 

vs. 

International  Longshoremen  's  & 
Warehousemen's  LTnion,  a  volun- 
tary unincorporated  association  and 
labor  union,  et  al..  Appellees. 


No.  12,300 
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APPELLANTS'  REPLY  BRIEF. 


I.  THE  DECREES  APPEALED  FROM  STAYED  PENDING  CRIM- 
INAL PROSECUTIONS  IN  VIOLATION  OF  THE  STATUTORY 
PROHIBITION. 

The  decrees  below  stayed  four  criminal  proceedings 
then  pending  in  the  territorial  courts^  in  violation  of 
the  act  of  Congress  which  commands  that : 

A  court  of  the  United  States  may  not  grant  an 
injunction  to  stay  proceedings  in  a  State  court 
except  as  expressly  authorized  by  Act  of  Con- 
gress, or  where  necessary  in  aid  of  its  jurisdic- 
tion, or  to  protect  or  effectuate  its  judgments. 
(Title  28,  U.S.C.  sec.  2283;  formerly  Judicial 
Code,  sec.  265,  28  U.S.C.  379.) 

(1)  Section  2283  governs  the  relationship  between  the  federal 
and  territorial  courts  in  Hawaii. 

The  statutory  prohibition  is  binding  on  the  United 
States  District  Court  for  the  District  of  Hawaii  and 
the  Court  below  so  held.  (R.  469.)  Appellees  do  not 
deny  that  the  statute  has  the  same  effect  in  Hawaii  as 
elsewhere  in  the  United  States. 

Section  86  of  the  Hawaiian  Organic  Act^  is  an 
adoptive  statute  of  the  type  construed  in  Balzac  v. 
Porto  Bico,^  and  section  2283  clearly  is  one  of  the 
statutes    thereby    adoijted   and    made    applicable    to 


1  Unless  otherwise  indicated  record  references  are  to  No.  12300  in 
this  Court  or  to  the  consolidated  record  Nos.  12300-12301.  The 
Court  below  disposed  of  two  cases  in  one  opinion.  (R.  370-520.) 
Separate  decrees  were  entered  on  ]\Iarch  29,  1949,  the  decree  in  No. 
12300  (R.  543-550)  stayed  Cr.  Nos.  2412,  2413  and  2419,  the  decree 
in  No.  12301  (12301,  R.  89-96)  stayed  Cr.  No.  2365. 

^The  amendments  of  Section  86  made  upon  the  enactment  of  the 
Revised  Title  28  were  not  substantial.  They  are  reviewed  in  the 
appendix  of  the  Opening  Brief  (p.  167). 

3258  U.S.  298,  302.  (Op.  Br.  pp.  167-168.) 


Hawaii.  As  this  Court  held  in  Alesna  v.  Rice,  172  F. 

2d  176,  179  (1949)  : 

A  result  of  Section  86(c)  is  that  if  a  consti- 
tutional district  court  is  precluded  by  statute  or 
rule  of  law  from  inter'fering  in  state  court  proceed- 
ings similar  to  the  proceedings  in  which  this  Rice 
order  was  issued,  the  United  States  District  Court 
for  the  District  of  Hawaii  is  X3recluded  from  in- 
terfering with  the  territorial  court  proceedings. 
Section  86(d)  has  the  same  effect. 

This  court  has  recognized  that  the  Organic  Act 
places  the  courts  of  the  Territory  of  Hawaii  in 
a  relatively  similar  position  to  the  federal  judi- 
cial system  as  are  the  state  courts. 

The  purpose  of  Section  2283  is  to  preclude  inter- 
ference of  United  States  District  Courts  in  state  court 
proceedings.  It  arose  from  the  necessity  of  preventing 
friction  between  parallel  systems  of  courts.'' 

Even  without  reference  to  the  adoptive  statute,  the 
Supreme  Court  has  construed  the  word  "state"  to 
include  territories  where,  as  here,  such  construction 
will  carry  out  the  policy  of  the  statute.^ 

If  the  word  ''state"  were  an  obstacle  to  the  ap- 
plicability of  this  statute  in  Hawaii  then  it  would  be 
equally  so  as  to  Title  28,  Section  1343  (conferring 
jurisdiction  on  district  courts  in  cases  brought  "to 
redress  the  deprivation,  under  color  of  any  State  law" 
of  the  ci^dl  rights  of  a  citizen)  and  the  cases  would 


^Oklahomn  Packing  Co.  v.  Gm  Co.,  309  U.S.  4,  8-9  (1940)  ; 
To'iiceij  V.  New  York  Life  Ins.  Co.,  314  U.S.  118,  129  (1941). 

"^Waialuii  Co.  v.  Christian,  305  U.S.  91,  109  (1938)  ;  Stamback  v. 
Mo  Hock  Ke  Lok  Po,  336  U.S.  368,  383  (1949). 


require  reversal  for  lack  of  jurisdictional  amount  on 
the  part  of  the  individual  appellees,  the  parties  inter- 
ested in  the  pending  territorial  criminal  proceedings. 

The  Court  below  tied  the  applicability  of  Section 
2283  in  Hawaii  to  that  of  Section  2281,  the  three- 
judge  court  statute.  (R.  468.)  Likewise,  the  Court 
based  its  holding  that  Section  1343  applied  upon  the 
reasoning  supporting  the  applicability  of  Section 
2281.  (R.  436.)  Section  2281  (the  three-judge  court 
statute)  was  held  inapplicable  to  the  Territory  of 
Hawaii  in  Stainback  v.  Mo  Hock  Ke  Lok  Po  because 
of  the  long  established  rule  of  strict  construction  of 
that  section,  to  avoid  burdening  the  federal  judicial 
system.  The  reasoning  of  the  opinion  signifies  no  re- 
jection of  the  principles  which  call  for  applicability 
of  Section  2283.  On  the  contrary,  the  Su^jreme  Court 
sustained  the  independence  of  the  territorial  courts, 
holding  that  ''territorial  like  state  courts,  are  the 
natural  sources  for  the  interpretation  and  applica- 
tion of  the  acts  of  their  legislatures  and  equally  of 
'the  propriety  of  interference  by  injunction"  (336 
U.S.  383).  Professor  Moore  in  his  recent  treatise  on 
the  judicial  code,  recognizes  that  although  2281  is  not 
applicable  to  Hawaii,  2283  is.^ 

(2)  Section  2283  is  prohibitory. 

The  statutory  command  is  that  ''a  court  of  the 
United  States  may  not  grant  an  injunction  to  stay 
proceedings  in  a  state  court  *  *  *".  Appellees  (Brief 
38-9)   attempt  to  support  the  position  taken  by  the 


«Moore's  Judicial  Code  407  (1949). 


Coin-t  below  (that  despite  the  statute  the  Court  in  its 
discretion  could  enjoin  the  pending  proceedings)  by 
quoting  a  paragraph  from  a  law  review  article'  which 
does  not  sujjport  them;  the  authors  take  the  position 
that  where  a  stay  of  pending  state  proceedings  is 
sought  in  a  Federal  Court,  the  Court  must  make  an 
inquiry  on  the  merits  to  determine  whether  or  not 
the  case  falls  within  an  exception  to  the  statute.  Smith 
V.  Apple,  264  U.S.  274  (1924),  which  is  cited  in  the 
footnote  to  the  passage  quoted  by  appellees,  holds  that 
although  the  statute  is  not  a  jurisdictional  statute  it 
does  prevent  "granting  relief  by  way  of  injimction  in 
the  cases  included  within  its  inhibitions"  (264  U.S. 
274  at  478). 

In  Toiicey  v.  New  York  Life  Insurance  Co.  (supra), 
decided  several  years  after  the  cited  article  and  cases, 
the  Supreme  Court  stated  that  the  statute  was  pro- 
hibitory, and  since  the  enactment  of  Revised  Title  28 
has  reiterated  its  prohibitory  character  "Title  28 
U.S.C.    No.    2283    forbids    this    exercise    of    power 


*   *    *     ng 


The  cases^  cited  by  the  appellees  and  the  Court 
below  (Brief  17-18,  39-40,  R.  471-475)  as  supporting 
the  Court's  discretion  to  ignore  the  command  of  the 
statute,  deal  with  threatened  future  proceedings^"  as 


"Tavlor  &  Willis,  Federal  Injunctive  Power,  42  Yale  L.  J.  1169 
(1933). 

HMluway  v.  Benton,  336  U.S.  132,  150  (1949). 

»E.4?.  Doufflas  V.  Jeannette,  319  U.S.  157  (1943),  Haque  v.  C.I.O., 
307  U.S.  496  (1939),  and  A.F.L.  v.  ^Y(Ltson,  327  U.S.  582  (1946). 

'"In  so  far  as  the  eases  cited  relate  to  criminal  proceedino-s  they 
are  future  threatened  proceedings;  even  though  in  some  of  them 
arrests  had  occurred  no  injunctions  were  sought  as  to  pending  pro- 
ceedings, see  the  cases  in  note  90  of  the  Opening  Brief,  pp.  184-187. 


distinguished  from  pending  proceedings,  and  hence 
are  not  in  point.  The  statute  applies  to  pending  pro- 
ceedings.'* Pending  proceedings  cannot  be  enjoined 
even  if  further  enforcement  of  the  statute  could  be 
enjoined.*^ 

(3)  These  cases  do  not  come  within  any  exception  to  the  statute. 
In  Toucey  v.  New  York  Life  Insurance  Co.  (supra), 
Justice  Frankfurter  undertook  a  comprehensive  re- 
view of  the  exceptions  to  Section  2283.  He  listed  five 
statutory  ^'withdrawals"  from  the  "sweeping  prohi- 
bition" of  the  section  (314  U.S.  118,  132-134).  It  will 
be  noted  that  no  mention  is  made  of  the  Civil  Rights 
Act  (8  U.S.C.  sec.  43;  28  U.S.C.  sec.  1343)  as  being 
such  an  exception  although  the  act  antedated  the  case 
by  some  seventj^  years.  A^jpellees  cite  no  authority  for 
such  an  exception,  mistakenly  relying  on  the  cases  of 
future  threatened  proceedings  (Brief,  p.  43).  There 
is  ample  authority*^  holding  that  the  Civil  Rights  Act 
is  not  a  statutory  exception.  Certainly  the  Civil 
Rights  Act  does  not  "expressly"*^"  authorize  an  in- 
j miction  to  stay  state  court  proceedings  since  it  pro- 
vides that  jurisdiction  "shall  be  exercised  and  en- 
forced in  conformitj^  with  the  laws  of  the  United 


^^Ex  parte  Yming,  209  U.S.  123,  161  (1908) ;  42  Yale  L.  J.  1169, 
1191;  43  Han^  L.  Rev.  345,  375. 

i2C/me  V.  Fnnk  Dairy  Co..  274  U.S.  445,  452-453  (1927)  ;  Ex 
parte  Young,  supra ;  Camden  Interstate  Ry.  v.  City  of  Catlettshurg, 
129  Fed.  421  (1904)  ;  St.  Louis  &  S.  F.  R.  R.  v.  Allen,  181  Fed.  710, 
722  (1910)  ;  Op.  Br.  pp.  84,  86. 

^^See  cases  collected  in  our  Opening  Brief,  pp.  88-90,  but  see 
contra  Cooper  v.  Hutdiituion  (C.A.  3d),  19  L.W.  2050,  decided 
.July  21,  1950. 

is^See  Section  2283. 


states ".^■^''  Moreover,  the  Supreme  €ourt  lias  inter- 
preted the  Civil  Rights  Act  as  not  allowing-  a  suit  in 
equity  if,  under  preexisting  standards,  it  was  not  a 
proper  proceeding. *•''  And  since  the  denial  of  any 
constitutional  right  comes  within  the  scope  of  the  Civil 
Riglits  Act,  the  Supreme  Court's  holding  that  the 
statutory  prohibition  is  not  lifted  by  an  attack  on 
the  constitutionality  of  a  state  statute'^"  or  by  other 
alleged  denials  of  constitutional  rights''"   is  decisive. 

As  to  the  so-called  judicial  exceptions  to  the  act. 
Justice  Frankfurter  in  the  Toucey  case  stated : 

We  find  therefore  that  apart  from  congres- 
sional authorization  only  one  exception  has  been 
imbedded  in  section  265  by  judicial  construction, 
to  wit  the  res  cases.  The  fact  that  one  exception 
has  found  its  way  into  section  265  is  no  justifi- 
cation for  making  another.  (314  U.S.  118,  139.) 

When  the  present  Section  2283  was  enacted  cer- 
tain changes  in  wording  were  made,  the  effect  and 


isbR.S.  722,  now  8  U.S.C.  49a  (contained  in  ]\Iarch  1949  sup- 
plement), formerly  28  U.S.C.  729.  This  section  requires  con- 
formity to  federal  law  when  there  is  a  federal  rule  governing  the 
case,  and  allows  resort  to  the  common  law  only  when  there  is  no 
such  federal  rule.  United  State.s  v.  Thompson,  251  U.S.  407,  416 
(1920).  Moreover,  the  common  law  rule,  as  shown  in  Point  II, 
infra,  does  not  allow  equitable  intervention  in  pending  criminal 
proceeding's. 

^^^Giles  V.  Harris,  189  U.S.  475,  486  (1903). 
i-^'^See  cases  cited  in  note  12  and  Monarrwtor  Oil  Co.  v.  Johtismi, 
292  U.S.  86,  97  (1934). 

^^'Essanmj  Film  Co.  v.  Kane,  258  U.S.  358,  361  (1922),  where  the 
Supreme  Court  said,  referring  to  the  section  of  the  judicial  code 
wliich  is  now  Section  2283 : 

That  appellant's  objection  to  the  action  sought  to  be  re- 
strained rests  upon  a  fundamental  ground  and  one  based  upon 
a  provision  of  the  Constitution  of  the  United  States,  does  not 
render  the  effort  to  stay  proceedings  in  the  .state  court  any 
the  less  inconsistent  with  §  265,  Judicial  Code.  *  *  * 
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intention  of  which  are  set  forth  in  the  Reviser's 
Notes/*  The  only  change  in  substance^*'  was  to  restore 
statutorily  the  relitigation  exception  struck  down  by 
the  Toucey  decision  (supra). 

The  Court  below  considered  materia],  in  deciding 
whether  it  would  exercise  discretion  to  depart  from 
the  statute,  the  impact  of  the  criminal  statute  on  labor 
relations,  the  motives  of  the  prosecution,  and  the  Civil 
Rights  Act.  (R.  480,  483.)  But  as  we  have  shown  the 
Court  possesses  no  discretion  to  depart  from  the  stat- 
ute save  for  cases  falling  within  the  res,  relitigation 
and  statutory  exceptions.  The  res  and  relitigation  ex- 
ceptions are  not  involved,  and  the  Civil  Rights  Act  is 
not  one  of  the  statutory  exceptions.  Neither  the  mo- 
tives of  the  prosecution  nor  the  impact  of  the  statute 
on  labor  relations  is  material  in  any  event.'*"  Hence 
there  is  no  exception  to  the  statute  preventing  its  ap- 
plication to  these  cases. 


i^T.S.  Code  Cong.  Service,  Title  28,  see.  2283,  Reviser's  Notes  p. 
1910. 

i^^See  Opening  Brief,  p.  87,  note  67. 

'^''See  Opening  Brief,  pp.  97-99,  103-133 ;  there  is  no  exception 
to  the  statute  in  cases  involving  motive  or  labor  controversies. 
Moreover,  on  these  matters  the  District  Court  committed  flagrant 
error  in  its  findings.  This  was  the  result  of  a  gross  distortion  of 
the  doctrine  of  judicial  notice.  The  Court  took  "judicial  notice" 
of  highly  controversial  facts  not  presented  except  in  the  unsworn 
memorandum  of  counsel.  Appellees  realizing  the  insufificiency  of 
the  record  have  again  in  this  Court  attached  to  their  brief  the 
same  memorandum,  which  they  offer  as  a  substitute  for  proof. 
.Judicial  notice,  of  course,  cannot  be  used  as  a  substitute  for  evi- 
dence on  controversial  issues  of  fact,  Morgan,  Judicial  Notice,  57 
Harv.  L.  Rev.  269  (1944). 
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(4)  The  decrees  below  violated  Section  2283. 

In  Hill  V.  Martin,  the  Supreme  Court  said : 

The  prohibition  of  section  265  (now  2283)  is 
against  a  stay  of  'proceedings  in  any  court  of  a 
state'.  That  term  is  comprehensive.  It  inchides 
all  steps  taken  or  which  may  be  taken  in  the  state 
court  or  by  its  officers  from  the  institution  to  the 
close  of  final  process.^'"' 

The  Supreme  Court  cited  Ilyattsville  Building 
Assn.  V.  Bouic,^^  and  United  States  v.  Collins,'^''  which 
was  applied  in  Yich  Wo  v.  Crowley, ^^  a  case  holding 
that  the  statute  prohibited  a  Federal  Court  from  re- 
straining the  service  of  a  state  Court  warrant  of 
arrest. 

The  four  criminal  proceedings  enjoined  by  the  de- 
cree below  were  commenced  by  the  issuance  of  war- 
rants on  police  complaints  following  which  the  de- 
fendants were  preliminarily  arraigned  before  a 
district  magistrate  and  committed  to  the  circuit  court 
of  the  County  of  Maui  for  further  action  in  accord- 
ance with  the  appropriate  statutes.  (R.  88-93,  93-99, 
138-323,  1282-1283.)  This  procedure  is  authorized  by 
statute.  Section  10770,  Revised  Laws  of  Hawaii  1945, 
and  is  often  used  as  an  alternative  to  the  issuance  of 
a  bench  warrant  after  indictment.'^  A  proceeding  so 


i=*296  U.S.  393,  403  (1935). 
i«44  App.D.C.  408  (1916). 
I'Fed.  Cas.  14834  (1858). 
J«26  Fed.  207  (1886). 

^ninited  States  i:  Simon,  248  Fed.  980  (1916) ;  Garrison  v.  John- 
ston, 104  F.2d  128  (C.A.  9th,  1939). 
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commenced  is  pending  although  no  indictment  has 
been  returned.^" 

In  No.  12300  filed  December  1,  1947,  the  decree 
enjoins  'Hhe  prosecution  commenced  July  16,  1947 
(R.  548)",  ^Hhe  prosecution  conmienced  July  15, 
1947  (R.  549)",  and  ''the  prosecution  commenced 
August  1,  1947  (R.  549)";  in  No.  12301  filed  Decem- 
ber 31,  1947,  the  decree  enjoins  "the  prosecution  com- 
menced in  October  1946"  (No.  12301,  R.  95).  These 
injunctions  clearly  violate  Section  2283  and  must  be 
reversed. 

(5)  The  statute  cannot  be  circumvented  by  calling  the  relief 
"declaratory". 

Appellees,  to  escape  the  force  of  the  statute,  make 
the  argument  (Brief,  i)]).  23,  74)  that  the  relief  sought 
by  them  as  to  the  grand  jury  ''is  declaratory  and  not 
injunctive."  It  is  well  settled  that  the  declaratory 
judgment  act  cannot  "be  used  to  give  relief  indirectly 
which  could  not  be  given  directly ".^^  This  was  estab- 
lished in  Great  Lakes  Co.  v.  Huffman,^^  which  in- 
volved a  statute  analogous  to  Section  2283,  forbidding 
federal  court  interference  with  state  procedures  for 
collecting  taxes  and  limiting  attacks  on  a  state  tax  act 
to  the  recovery  of  the  tax  after  it  has  been  paid.  The 
Court  held  that  the  policy  underlying  the  statute 
required  a  like  restraint  in  the  use  of  the  declaratory 
judgment  procedure  and  made  it  the  duty  of  the  Court 


■^^^Southern  Surety  Co.  v.  Oklahoma,  241  U.S.  582,  587  (1916) 
-'iCZarfe  V.  Memolo,  174  F.2d  978,  980  (App.  D.C.  1949). 
^^319  U.S.  293  (1943). 
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to  withhold  this  type  of  relief.  (319  U.S.  at  pp.  299, 
301.) 

Even  as  to  federal  criminal  proceedings  an  action 
for  declaratory  relief  cannot  be  used  as  a  substitute 
for  the  traditional  means  of  determining-  the  consti- 
tutional issues  in  the  criminal  cases,  i.e.  by  a  motion 
in  the  criminal  court  or  petition  for  ha'beas  corpus."^ 
Clearly  if  the  declaratory  judgment  procedure  could 
be  used  to  litigate  each  constitutional  issue  in  a  crim- 
inal case  the  case  would  be  subject  to  innumerable 
interruptions  and  the  criminal  courts  could  not  func- 
tion. 


II.  THE  DECREES  BELOW  VIOLATE  THE  SETTLED  PRINOIPLE 
THAT  EQUITY  WILL  NOT  INTERFERE  WITH  PENDING 
CRIMINAL  PROCEEDINGS. 

The  policy  behind  Section  2283  (that  of  preventing 
friction  between  the  parallel  state  and  federal  sys- 
tems of  courts)  applies  to  all  proceedings  criminal 
and  civil.  But  where  the  proceeding  sought  to  be  en- 
joined is  criminal,  the  further  rule  that  ''courts  of 
equity  *  *  *  will  not  interfere  to  stay  proceedings  in 
any  criminal  matters,  or  in  any  cases  not  strictly  of 
a  civil  nature"^*  applies.  This  principle  of  equity 
jurisprudence  has  not  been  changed  by  the  Civil 
Rights  Act  which  ''does  not  extend  the  sphere   of 


^KUark  v.  Memolo,  supra;  Valenti  v.  Clark,  83  F.Supp.  167 
(D.D.C.  1949);  Broivn  v.  Royall,  81  F.Supp.  767  (D.D.C.  1949), 
cert,  denied  339  U.S.  952. 

2-*2  Story's  Eciuitv  .Jurisprudence,  10th  Ed..  1873,  sec.  893;  In  re 
Sawyer,  124  U.S.  200,  210  (1888)  ;  Horkrader  v.  Wadley,  172  U.S. 
148,  170  (1898). 
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equitable  jurisdiction  in  respect  of  what  shall  be  held 
an  api^ropriate  subject  matter  for  that  kind  of  re- 
lief"."^ Lacking  jurisdiction  to  inten^ene  in  pending- 
criminal  proceedings,  an  equity  court's  exercise  of 
discretion  is  confined  to  future  threatened  proceed- 
ings. In  Bahcock  v.  Noli,  99  F.  2d  738  (C.A.  9th 
1938),  a  district  Court  had  restrained  the  prosecuting 
attorney  of  Twin  Falls  County,  Idaho,  from  proceed- 
ing with  the  pending  prosecution  of  the  plaintiff.  In 
reversing  the  decree  this  Court  said : 

In  support  of  the  decree  appellee  argues 
broadly  that  a  court  of  equity  may  enjoin  a  crim- 
inal prosecution  under  a  void  statute  where  such 
prosecution  amounts  to  a  wrongful  invasion  of  a 
property  right  (citing  cases).  However,  the  pres- 
ent suit  is  not  within  the  principle  announced  in 
these  authorities.  What  was  sought  in  those  cases 
was  relief  against  threatened,  not  pending,  prose- 
cutions; and  in  them  the  court  proceeded  upon 
the  view  that  one  is  not  compelled  to  test  the 
constitutionality  of  an  act  by  first  incurring  dras- 
tic penalties  attached  to  its  violation,  but  may, 
under  extraordinary  circumstances,  appeal  to 
equity  for  relief  against  the  invasion  of  his  prop- 
erty rights  through  the  threatened  enforcement  of 
the  statute.  *  *  *  Here,  no  threat  of  the  institution 
of  other  criminal  proceedings  under  the  act  is 
alleged  in  the  ])ill  or  found  to  have  been  made. 
The  relief  sought  is  against  the  further  prosecu- 
tion of  the  pending  case.  *  *  * 

The  constitutional  question  said  to  be  for  de- 
termination by  the  Federal  court  is  one  which 


'i'^GiUs  V.  Harris,  189  U.S.  475,  486  (1903) 
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the  state  court  is  competent  to  deal  with  in  the 
criminal  action  pending  before  it.  Its  decision  of 
the  federal  question  is  subject  to  ultimate  review- 
in  the  Supreme  Court  of  the  United  States.  There 
is  plainly  no  warrant  for  equitable  interference 
with  the  proceedings  in  the  state  tribunal,  even  in 
the  absence  of  the  prohibition  against  such  inter- 
ference contained  in  section  265  of  the  Judicial 
Code,  28  U.S.C.A.  section  379.  (99  F.  2d  pp. 
739-740.) 

While  equity  will  not  interfere  in  criminal  proceed- 
ings, such  proceedings  are  subject  to  attack  by  a  writ 
of  habeas  corpus.  However,  under  the  exhaustion  of 
remedies  rule  the  Supreme  Court  has  rounded  out  the 
policy  of  section  2283^*^  by  limiting  federal  habeas 
corpus  interference  with  state  criminal  cases.  The 
rule  requires  that  all  issues  in  state  criminal  cases 
first  be  presented  in  the  state  courts,  then  appealed 
all  the  way  through  the  proper  appellate  courts  and 
certiorari  asked  in  the  United  States  Supreme  Court 
before  a  writ  of  habeas  corpus  will  be  entertained  in 
a  federal  district  court.-^  The  rule  is  binding  on  the 
lower  courts,  subject  to  only  a  few  exceptions  for  cases 
involving  the  operations  of  the  federal  government, 
the  authority  of  its  officers,  and  foreign  relations. 
(Op.  Br.  pp.  91-92,  105-106.)  The  Supreme  Court  is 
unwilling  to  create  further  exceptions.  Dye  v.  John- 
son, 338  U.S.  864  (1949),  reversing  Johnson  v.  Dye, 
175  F.  2d  250  (1949). 


'^'■'Darr  v.  Burford,  339  U.S.  200,  204  (1950),  footnote  10. 
'^'Darr  v.  Burford,  supra. 
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By  reason  of  section  2283,  the  lack  of  equity  juris- 
diction over  criminal  proceedings,  and  the  exhaustion 
of  remedies  rule,  the  protection  of  state  criminal 
courts  against  federal  court  interference  is  complete. 
The  decrees  below  were  issued  in  violation  of  the  es- 
tablished rule  of  non-interference  and  should  there- 
fore be  reversed. 


m.  THESE  CASES  INVOLVE  NO  FUTURE  PROSECUTIONS. 

As  these  cases  stand  today  they  involve  no  possibil- 
ity of  future  prosecutions,  the  statutes  having  been 
amended.  (Op.  Br.  p.  92.)  But  even  in  the  Court 
below  it  was  true  that  no  future  prosecutions  were 
involved.  (Op.  Br.  pp.  92-99.)  The  Court  issued  no 
injunctions  against  future  prosecutions.  (R.  12300, 
pp.  543-550;  R.  12301,  pp.  89-96.) 

No  further  prosecutions  could  be  involved  unless 

they  were  threatened  r*  the  complaints  below  did  not 

allege  such  threats,^®  and  no  evidence  of  such  threats 

-was  introduced.   (R.  12300,  pp.  2-21,  33;  12301,  pp. 

2-26.) 

For  the  cases  to  involve  threats  of  further  prosecu- 
tions, moreover,  the  threats  would  have  to  be  directed 


•■^» Watson  V.  Buck,  313  U.S.  387,  400  (1941),  injunction  proceed- 
ings; Southern  Pacific  Co.  v.  Conway,  115  F.2d  746  (C.A.  9th 
1940),  declaratorv  judgment  proceedings;  Hoffman  v.  O'Brien,  88 

F.Supp.  490,  493",  aff'd  339  U.S (May  15,  1950),  declaratory 

judgment  and  injunction  proceedings. 

^''Compare  the  allegations  with  those  in  Hoffman  v.  O'Brien, 
supra. 
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against  the  union's  peaceful  picketing  activities.  Mere 
allegations  of  unconstitutionality  of  a  statute  are  not 
enough;  the  threatened  interference  must  impinge 
u})on  the  enjoyment  of  some  property  right  or  per- 
sonal right.^"  Of  course  the  right  asserted  must  be  one 
recognized  as  entitled  to  protection.^*  And  since  the 
jurisdiction  of  the  District  C^ourt  is  founded  upon  the 
Civil  Rights  Act,^'-'  such  right  must  by  the  terms  of 
the  statute  be  one  protected  by  the  Constitution  or 
laws  of  the  United  States. 

The  acts  for  which  the  union  claimed  protection 
were  ''certain  lawful,  peaceful  and  constitutionally 
protected  activities  of  speech,  press  and  assemblage 
and  of  peaceful  j^icketing"  (R.  12300,  p.  9;  12301,  p. 
13).  But  there  was  no  proof  of  interference,  actual 
or  threatened,  with  such  activity.  No  showing  was 
made  that  the  statutes  were  being  so  used  as  to  pre- 
vent resort  by  labor  to  any  recognized  legitimate 
weapons  in  its  armory. 


-^'^Hynes  v.  Grimes  Packing  Co.,  337  U.S.  86,  99  (1949),  injunc- 
tion proceedings ;  National  Maritime  Union  v.  Herzog,  78  F.Supp. 
]46,  154,  aff'd  334  U.S.  854  (1948),  injunction  proceedings;  United 
Public  Workers  v.  Mitchell,  330  U.S.  75,  89-91  (1947),  declaratory 
judgment  and  injunction  proceedings;  Ashwander  v.  Tennessee 
Valley  Authority,  297  U.S.  288,  324  (1936),  declaratory  judgment 
and  injunction  proceedings;  28  Am.Jur.  Injunctions  369,  sec.  182. 

•■«iCf.  Earle  C.  Anthony  Inc.  v.  Morrison,  83  F.Supp.  494  (1948), 
affi'd  173  F.2d  897  (C.A.  9th,  1949),  cert,  denied  338  U.S.  819 
(1949)  ;  Drummond  v.  Roive,  155  Va.  725,  156  S.B.  442  (1931)  ; 
39  111.  L.  Rev.  144,  146;  51  Harv.  L.  Rev.  623;  175  A.L.R.  438,  447. 

^^^Seetion  1343  of  Revised  Title  28  (formerly  section  24(14)  of 
the  Judicial  Code,  28  U.S.C.  41(14)).  The  same  is  true  if  juris- 
diction is  founded  on  section  1331  of  Revised  Title  28  (formerly 
section  24(1)  of  the  Judicial  Code,  28  U.S.C.  41(1)),  or  on  section 
1347  (formerly  section  24(8)  of  the  Judicial  Code,  28  U.S.C. 
41(8)). 
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The  findings  of  the  Court  below  (R.  391-395,  402- 
405,  408),  as  to  the  acts  out  of  which  the  four  criminal 
proceedings  arose,  refute  completely  any  claim  that 
they  were  the  kind  of  activity  for  which  protection 
was  claimed  in  the  complaint.  The  conduct  of  appel- 
lees, to  summarize  the  Court's  detailed  description 
of  the  events,  can  best  be  characterized  as  consisting 
of  mass  force,  threats  of  violence,  and  violence.  Thus, 
nothing  in  these  cases  afforded  any  basis  for  the  in- 
ference that  the  union  would  in  the  future  be  inter- 
fered with  in  its  exercise  of  peaceful  picketing. 

Appellees'  assertion  that  "a  person  has  the  right  not 
to  be  arrested  and  prosecuted  under  laws  that  abridge 
freedom  of  speech",  even  if  he  has  committed  an  as- 
sault (Ans.  Br.  p.  29)  does  not  take  into  account  the 
question  of  where  the  right  is  asserted.  This  was  the 
error  that  the  trial  Court  fell  into  (R.  485).  Of  course, 
a  person  guilty  of  acts  of  violence  can,  in  the  criminal 
proceedings,  both  at  the  trial  and  on  appeal,  assert 
the  invalidity  of  the  statute  as  a  defense,^^  but  equity 
will  grant  him  no  protection  in  perpetrating  fu7*ther 
acts  of  violence.^'' 


'^^Appellees '  hypothetical  case  does  not  disclose  how  good  the  de- 
fense would  be.  Even  if  a  statute,  in  some  aspects,  abridges  freedom 
of  speech,  there  still  remains  the  possibility  that  it  can  be  constitu- 
tionally applied  in  the  particular  criminal  proceeding  involved.  See 
Dorcliy  v.  Kansas,  272  U.S.  306,  309  (1926);  Stromherg  v.  Cali- 
fornia. 283  U.S.  359,  367-368  (1931)  ;  TJiomus  v.  CoUins,  323  U.S. 
ril6,  541  (1945)  ;  Termmielh  v.  Chicaqo,  337  U.S.  1,  5  (1949) ;  see 
also  Thonihill  v.  Alabama.  310  U.S.  88,  96  (1940)  ;  ChapUnsky  v. 
New  Hampshire,  315  U.S.  568,  572-573  (1942). 

•'^In  view  of  the  fact  that  in  the  opinion  of  the  Court  below  the 
<|uestion  here  discussed  (whether  the  union  had  shown  threatened 
interference  with  the  kind  of  activity,  i.e.  peaceful  picketing,  for 
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The  requirement  of  a  showing  of  threatened  inter- 
ference with  property  ri,2,hts  or  activities  claimed  to  be 
constitutionally  or  legally  protected  is  separate  and 
apart  from  the  recjuirement,  standard  in  all  equity 
cases,  of  a  showing  of  irreparable  injury  and  the  addi- 
tional requirement  in  cases  to  enjoin  enforcement  of 
state  statutes  of  a  showing  of  exceptional  circum- 
stances. The  first  requirement  naturally  must  be  met 
before  the  Court  is  called  on  to  consider  the  other  two 
requirements.  In  A.F.L.  v.  Watson,  supra,  the  activ- 
ity claimed  to  ])e  protected  by  the  Constitution  and 
laws  of  the  United  States  was  the  making  of  closed 
shop  contracts.^^  In  Douglas  v.  Jeannette,  supra,  it 
was  the  distribution  of  religious  literature.  In  our 
case,  however,  the  right  asserted,  to  come  within  the 
scope  of  the  interference  shown,  would  have  to  be  a 
right  to  use  mass  force  and  violence,  which  obviously 
is  not  a  right.  On  the  other  hand,  the  statutes  had 
not  been  invoked  against  peaceful  picketing,  hence  it 
could  not  be  inferred  that  interference  with  that  ac- 
tivity Avas  threatened.  The  requirement  of  a  threat 
to  interfere  with  constitutionally  protected  rights  has 
not  been  met  and  the  Court  below  erred  in  entertain- 
ing these  cases. 

which  protection  was  sought  in  its  complaint)  appears  under  the 
heading  "the  defense  of  unclean  hands"  (R.  485),  it  is  relevant  to 
note  that  api)ellants  had  moved  to  dismiss  on  the  ground  the  union 
was  not  so  tlireatened  (No.  12300,  p.  125;  No.  12301,  p.  62;  motion 
renewed  R.  1570),  as  well  as  on  the  ground  of  unclean  hands.  As 
to  the  latter  ground,  see  Op.  Br.  pp.  100-103. 

S'-'The  district  court  was  ordered  to  stay  proceedings  to  await 
state  court  determination  of  the  questions  of  local  law.  Ultimately 
the  making  of  closed  shop  cimtracts  was  held  not  protected  by  the 
laws  of  the  United  States.  Algoma  Plywood  v.  Wisconsin  Board, 
336  U.S.  301  (1949). 
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IV.  THE  COURT  ERRED  IN  INVALIDATING  THE  STATUTES 
AND  THE  GRAND  JURY. 

A. 

THE  UNLAWFUL  ASSEMBLY  AND  RIOT  STATUTE. 

(1)  The  court  below  had  no  authority  to  reconstrue  the  unlawful 
assembly  and  riot  statute. 

The  rule  is  that  the  interpretation  of  a  state  statute 
is  a  matter  of  local  law,  and  that  the  federal  question 
begins  only  with  the  statute  as  authoritatively  inter- 
preted by  the  local  Court.  Had  the  Court  below 
abided  by  this  rule,  and  accepted  the  Supreme  Court 
of  Hawaii's  constniction  of  the  statute,  it  could  not 
have  reached  the  res-ult  it  did  on  the  constitutional 
issues. 

Appellees  nullify  this  rule  when  they  state:  ''Fed- 
eral courts  are  not  bound  by  the  construction  placed 
on  a  statute  where  the  question  is  a  question  of  con- 
flict with  the  federal  constitution"  (Brief,  p.  67).  This 
is  the  exact  opposite  of  the  correct  rule.^^ 

Appellees  also  assert  that  the  interpretation  placed 
on  the  statute  by  the  Supreme  Court  of  Hawaii  was 
''manifestly  erroneous"  (Brief,  p.  68).  They  fail  to 
recognize  that  the  appellate  jurisdiction  enjoyed  by 
this  Court  in  cases  of  clear  or  manifest  error  in  mat- 
ters of  local  law,  such  as  interpretation  of  a  terri- 
torial statute,  does  not  pertain  to  the  Federal  District 
Court.^^ 


'^^A.F.L.  V.  Watson,  327  U.S.  582,  598,  Musscr  v.  Utah,  333  U.S. 
95,  98  (1948),  and  other  cases  cited  in  our  Opening  Brief,  pages 
54-56;  see  also  the  recent  case  of  Shipman  v.  Dupre,  339  U.S.  321 
(1950). 

37See  our  Opening  Brief,  note  27,  pages  172-173. 


Id 


As  to  the  parties  in  the  Kaholokula  case,  more  than 
the  interpretation  of  the  territorial  statute  is  involved. 
The  Supreme  Court  of  Hawaii's  upholding  of  the 
constitutionality  of  the  statute  esta])lished  the  law  of 
the  case  which  the  Circuit  Court  must  follow.  To  be 
sure,  this  Court  might  reverse  the  Supreme  Court  of 
Hawaii  but  the  United  States  District  Court  may 
not.^^  Nor  should  the  '' congressional  policy  against 
piecemeal  appeals  in  criminal  cases"  be  thwarted.^" 

(2)  Appellees'  arg-ument  that:  "The  act  is  unconstitutional  on  its 
face." 

Appellees  draw  a  distinction  between  the  statute 
''on  its  face"  and  as  interpreted  by  the  Supreme 
Court  of  Hawaii  (Brief,  pp.  59  and  65).  There  is  no 
such  distinction  to  be  made.  As  shown  by  Toomer  v. 
Witsell,^^  a  Federal  District  Court  having  before  it  a 
statute  which  has  not  been  construed  by  the  State 
Court  has  to  decide  whether  the  statute  requires  inter- 
pretation by  the  State  Court  before  the  Federal  Dis- 
trict Court  can  pass  on  the  constitutional  issue;  the 
considerations  which  influence  its  determination  are 
set  forth  in  Bailroad  Commission  v.  Pullman  Co.,^^ 
and  A.F.L.  v.  Watson."^-  Here  no  such  problem  was 
presented;  the  statute  had  ])een  construed.  The  ques- 
tion was  whether  the  statute  as  so  construed  was  con- 


■^^Borland  v.  Johnson,  88  F.2d  376  (C.A.  9th,  1937),  cert,  denied 
302  U.S.  704,  and  other  eases  cited  in  our  Opening  Brief,  pages 
53-54. 

^moche  V.  Evaporated  Milk  Assn.,  319  U.S.  21,  30. 

^••334  U.S.  385.  392,  note  15,  cited  Brief,  page  59. 

-'1312  U.S.  496,  499-500  (1941). 

^2327  U.S.  582,  595-599  (1946). 
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stitutional.  When  ChapUnsky  v.  New  Hampshire,*^  in 
which  the  opinion  was  written  hy  Mr.  Justice  Murphy, 
is  contrasted  with  Thonihill  v.  Alabama,*'^  it  appears 
that  the  Thornhill  case  does  not  hold  State  Court  con- 
struction may  be  ignored.  The  case  is  one  of  a  group 
holding  that  where  a  person  has  been  convicted  upon 
a  record  which  demonstrates  a  too  broad  construction 
of  the  statute,  so  that  his  punishment  may  be  attribu- 
table to  acts  which  under  the  Constitution  cannot  be 
punished,  the  presence  in  the  record  of  evidence  of 
unlawful  acts  which  under  the  Constitution  may  be  I 
punished  will  not  save  the  judgment.*-^ 

Appellees  argue  that  the  unlawful  assembly  and 
riot  statute  is  '*  flagrantly  and  patently  violative  of  ex- 
press constitutional  prohibitions  in  every  clause,  sen- 
tence and  paragraph,  and  in  whatever  manner  and 
against  whomever  an  effort  might  be  made  to  apply 
it",  quoting  from  Watso7i  v.  Buck,  313  U.S.  387 
(1941),  where  it  is  said  to  be  conceivable  that  there 
might  be  such  a  statute  (Brief,  p.  59).  Appellees  make 
-no  endeavor  to  support  this  argument  by  reference  to 
the  various  provisions  of  the  statute.  Appellees'  argu- 
ment (Brief,  p.  64,  where  Professor  Chaffee's  book  is 
misconstrued)  in  substance  is  that  the  crime  of  riot 
cannot  exist  under  the  Constitution  of  the  United 
States,  because  the  existence  of  an  assembly  is  a  con- 
stituent element  of  the  offense  of  riot. 


"315  U.S.  568,  572-573  (1942). 

■♦•4310  U.S.  88  (1940),  cited  by  appellees.  (Brief,  p.  59.)  The 
Thornhill  case  is  the  only  one  of  the  four  cases  cited  by  appellees 
in  which  the  statute  liad  been  construed. 

'^\ccord  sec:  Thomas  v.  Collins,  323  U.S.  516,  541  (1945); 
Stromherg  v.  California,  283  U.S.  359,  367  (1931). 
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This  argument  is  disposed  of  in  Cole  v.  Arkansas, ^^ 
which  holds  that  the  existence  of  an  assembly  may  be 
an  element  of  a  criminal  offense  wher(»  the  offense  is 
confined  to  an  assembly  having  an  unlawful  purj)ose 
and  to  persons  who  join  in  the  promotion  of  that  pur- 
pose. The  relevant  questions  therefore  have  been  met 
in  the  opening  brief*'  where  it  is  shown  that:  (1)  Acts 
which  create  a  clear  and  present  danger  of  breach  of 
the  peace  may  l)e  made  unlawful,  under  the  Constitu- 
tion. (2)  The  Hawaii  statute  requires  as  an  element 
of  the  offense  "acts  which  strike  or  tend  to  strike 
terror  into  others",  and  therefore  is  confined  to  cases 
of  clear  and  present  danger  of  breach  of  the  peace. 
(3)  The  statute  prescribes  a  test  of  accountability 
which  protects  a  person  who  does  not  join  in  the  pro- 
motion of  the  unlawful  acts ;  the  statute  is  of  the  type 
sustained  in  Cole  v.  Arkansas,  supra.  Thus  under  the 
statute  the  accountability  of  each  person  is  a  question 
of  fact,  as  held  in  Whitney  v.  Calif ornia,^^  where  the 
Supreme  Court  said  the  existence  of  such  a  question 
of  fact  presents  no  constitutional  question. 

(3)  Asserted  resemblance  to  statute  of  George  I. 

Appellees  argue  that  the  Hawaii  statute  is  not  the 
kind  of  statute  above  outlined,  that  it  is  the  counter- 
part of  the  statute  of  George  I  (Brief,  pp.  59-63). 
That  statute,  which  made  it  an  offense  to  fail  to  dis- 
perse upon  an  order  to  do  so,  is  attacked  by  appellees 


^«338  U.S.  345  (1949),  Op.  Br.  pp.  66-69. 

470p.  Br.  pp.  62-70. 

48274  U.S.  357,  .366-369  (1927),  Op.  Br.  p.  69. 
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on  the  theory  (Brief,  p.  62)  that  the  conferring  of  au- 
thority to  order  a  dispersal  is  an  interference  with  the 
right  of  assembly.  There  were  two  separate  offenses  in 
England,  the  distinguishing  characteristics  of  whicli 
were  that  the  common  law  offense  made  one  account- 
able for  the  acts  constituting  the  riot  and  had  nothing 
to  do  mth  an  order  of  dispersal,  while  the  statutory 
offense  made  one  accountaljle  for  his  failure  to  dis- 
perse upon  an  order  to  do  so.*^  In  many  of  the  states  of 
the  United  States,  as  in  Hawaii,  these  two  separate  of- 
fenses are  contained  in  the  statutes.^''  Sections  11570- 
11575  of  the  Hawaii  statute,''  as  held  by  the  Supreme 
Court  of  Hawaii,  were  based  on  the  common  law,  not 
the  statutory  offense  of  failure  to  disperse.  The  dis- 
persal provisions  contained  in  sections  11576-11577 
and  11581-11584  are  not  involved. 

No  order  of  dispersal  appears  in  these  cases;  the 
giving  of  such  an  order  was  not  averred  in  the  crim- 
inal charges  and  the  facts  show  none.^-  Therefore 
there  is  no  need  to  complicate  the  issues  by  consider- 
ing whether  the  dispersal  provisions  of  the  Hawaii 
statute  (sections  11576-11577  and  11581-11584)  are  of 
the  same  type  as  those  in  the  statute  of  George  I. 
That  they  are  not  was  shown  in  the  opening  brief.^^ 


*  "Authorities  explaining  the  common  law  offense  and  the  statute 
of  (Jeorge  I  are  cited  in  our  Opening  Brief,  pages  57-59. 

^'"See  our  Opening  Brief,  page  59,  notes  32-34. 

•'•'The  Hawaii  statute  is  printed  in  the  appendix  of  our  Opening 
Brief,  pages  188-192. 

"^See  the  resume  of  tlie  criminal  charges  in  our  Opening  Brief, 
})age  60,  note  35. 

530p.  Br.  note  22b,  pp.  170-172. 
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The  dispersal  provisions  of  the  Hawaii  statute  are 
separable  from  the  sections  codifying  the  common  law 
offense;  this  appears  from  the  Kaholokula  case  in 
which  the  Supreme  Court  of  Hawaii  laid  them  aside 
as  not  involved.  Severability  is  a  question  of  local 
law.'^^  Moreover,  United  States  v.  Reese,  cited  by  ap- 
pellees/'' contains  no  holding  that  a  penal  statute  pre- 
scribing several  different  ways  in  which  a  crime  can 
be  committed  must  stand  or  fall  as  a  whole.  To  the 
contrary,  the  case  recognizes  that  words  may  be  struck 
out  and  that  one  part  of  the  statute  may  be  separated 
from  the  remainder,  holding  only  that  no  such  case 
is  presented  where,  to  effect  the  separation,  it  would 
be  necessary  to  introduce  words  into  the  statute. 

The  Court  below  accepted  the  Supreme  Court  of 
Hawaii's  holding  that  an  order  of  dispersal  was  not 
an  element  of  the  offense  involved  (R.  450-451),  but 
seems  not  to  have  understood  that  this  necessarily 
stamped  such  offense  as  derived  from  the  common 
law,  not  the  statutory  offense.  The  Court  below  ig- 
nored the  existence  of  the  common  law  offense  (R. 
444-452).  This  led  the  Court  into  further  errors,  in 
that,  as  shown  below,  the  Court  failed  to  interpret  the 
terms  of  the  statute  in  the  light  of  the  common  law. 


^^Severability  is  a  statutory  constniction  question,  hence  a  ques- 
tion of  state  law.  Reserve  Army  v.  Municipal  Court,  331  U.S.  549, 
573-574  (1947),  and  other  cases  cited  in  our  Opening  Brief,  page 
60. 

3^92  U.S.  214,  222  (1875),  cited  Brief,  p.  66. 
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(4)  Appellees'  argfument  that  the  statute  provides  no  ascertain- 
able standard  of  conduct. 

Appellees  and  the  Coui-t  below  (Brief,  j).  64,  R.  454) 
cite  Lanzetta  v.  New  Jerseif^  and  United  States  v. 
Cohen  Grocery  Co.^''  for  the  proposition  that  the  stat- 
ute alfords  no  ascertainable  standard  of  conduct.  In 
the  Lanzetta  case  the  Court  pointed  out  that  the 
meaning  of  the  statute  was  not  derivable  from  the 
common  law  (306  U.S.  at  p.  455).  This  also  was  true 
of  the  Cohen  Grocery  Co.  case.  In  the  Hawaii  statute 
common  law  terms  are  employed;  therefore  the  re- 
quirements of  certainty  are  met.^^  Only  by  departure 
from  this  well  established  principle  could  the  lower 
Court  hold  that  the  test  laid  down  by  the  words  ''strik- 
ing terror  or  tending  to  strike  terror  into  others  "^^ 
was  ''purely  subjective",  lacking  "the  test  of  rea- 
sonableness".   (R.  453.) 

B. 

THE  CONSPrRACY  STATUTE. 

Appellants'  opening  brief  showed  that  the  first  por- 
tion of  the  conspiracy  statute  under  which  the  offense 
of  conspiracy  is  committed  by  a  mutual  undertaking 
"to  commit  any  offense  or  instigate  anyone  thereto" 
is  complete  in  itself  and  constitutional,  that  the  lower 
Court  made  no  objection  to  this  first  portion  of  the 


I 


•'■•«306  U.S.  451  (1939). 

"255  U.S.  81  (1921). 

-^Nmk  V.  United  States.  229  U.S.  373,  376  (1913),  as  construed 
in  Conncdly  v.  General  Construction  Co.,  269  U.S.  385,  391  (1926), 
and  other  cases  cited  in  our  Opening  Brief,  page  62. 

•''•''That  these  words  have  a  well  settled  meaning  at  common  law, 
encompassing  tlie  reasonable  man  test,  was  shown  in  our  Opening 
Brief,  pages  62-64. 
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statute,  that  this  portion  of  the  statute  is  involved  in 
No.  12301  (the  only  case  ha  vine:  to  do  with  the  con- 
spiracy statute)  and  that  the  statute  could  not  he 
struck  do\\Ti  as  a  whole.*^" 

Appellees,  like  the  Court  below,  make  no  attempt 
to  show  the  unconstitutionality  of  this  fii*st  portion  of 
the  statute.  They  argue  (Brief,  p.  69)  that  the  assaults 
and  batteries  which  were  the  objects  of  the  alleged 
conspiracy,  were  not  fully  carried  out,  which  of  course 
is  not  relevant  to  the  offense  of  conspiracy.^^  The 
only  other  argument  made  is  under  the  Reese  case 
(Brief,  p.  73)  which  as  previously  pointed  out  recog- 
nizes the  rule  that  a  penal  statute  separately  setting 
out  different  ways  in  which  an  offense  can  be  com- 
mitted is  severable.  Appellees  remark  on  the  absence 
of  a  severability  clause  (Brief,  p.  73).  But  the  Hawaii 
Courts  do  not  require  a  severability  clause,  and  as 
above  noted  severability  is  a  question  of  local  law. 
The  first  and  second  portions  of  the  statute  clearly 
were  severable.^^ 

That  the  Court  erred  in  invalidating  the  entire  con- 
spiracy statute  can  admit  of  no  doubt.  Criminal  No. 
2365  should  have  been  allowed  to  proceed;  if  a  con- 
viction resulted  the  appellate  court  would  consider 
whether  it  was  based  on  an  invalid  portion  of  the 
statute.'*^ 


eoQp.  Br.  pp.  72-74. 

^'Ul  Am.Jur.  546,  sec.  6. 

^-Territonj  v.  Tarn,  36  Haw.  32,  ol  (1942),  relating  to  a  statute 
in  which  there  was  no  severability  clause,  and  cases  there  cited. 

*i^Territory  v.  Tarn,  supra;  Ex  parte  Bell,  19  Cal.2d  488,  122  P.2d 
22  (1942);  Stromherg  v.  California,  283  U.S.  359,  367-368  (1931). 
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As  to  the  second  portion  of  the  statute,  the  Hawaii" 
cases  decided  under  it  have  been  cases  of  conspiracies 
haAdng  fraudulent  or  unlawful  objectives  or  fraudu- 
lent or  unlawful  means."*  Appellees'  attack  on  the 
Soga  case  (Brief,  pp.  69-70)  concerns  the  sufficiency 
of  the  evidence  to  sustain  the  verdict;  the  means 
charged  in  that  case  were  threats  of  violence.  Un- 
lawful means  were  charged  in  Criminal  No.  2365,  the 
case  here  involved  (No.  12301,  R.  32-34).  An  uncon- 
stitutional construction  of  the  statute  could  not  be 
assumed  any  more  than  in  Mtcsser  v.  Utah^^  or  United 
States  V.  Petrillo.^^ 

c. 

THE  QUESTION  OF  DENIAL  OF  EQUAL  PROTECTION. 

The  Court  below  did  not  find  any  denial  of  equal 
protection.  It  could  not,  because  the  basic  elements 
of  a  claim  of  denial  of  equal  j^rotection  were  not 
proven.*^^ 

Appellees  do  not  deny  that  the  basic  elements  of 
a  claim  of  denial  of  equal  protection  are  as  set  forth 
in  the  opening  brief,  nor  could  they  deny  it  in  view 
of  their  own  pleadings.  (R.  13,  subpar.  (6)  ;  No.  12301, 


^^King  v.  Anderson  mid  Russell,  1  Haw.  67  (1851)  ;  King  v. 
Marks,  1  Haw.  81  (1851)  ;  Territory  v.  Johnson,  16  Ilaw.  743 
(1905)  ;  Territory  v.  Soga,  20  Haw.  71  (1910)  ;  Territory  v.  Bel- 
liveau,  23  Haw.  546  (1916),  and  24  Haw.  768  (1919)  ;  Territory  v. 
IIart,m  Haw.  188  (1939). 

"=333  U.S.  95,  97  (1948). 

««332U.S.  1,  11  (1947). 

•'"Tlie  basic  elements  of  a  claim  of  denial  of  equal  protection  are 
set  forth  in  our  Openinj^'  Brief,  pp.  76-78,  and  the  facts  are  there  \ 
reviewed,  pp.  78-82. 
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R.  15.)    Appellees  make  no  attempt  to  show  that  they 
met  the  requirements  of  proof. 

D. 

THE  1947  GRAND  JTTRT. 

In  No.  12300,  the  grand  jury  issue  is  moot  (Op.  Br. 
pp.  134-135).  Appellees  in  effect  concede  this  (vsee 
last  paragraph  of  Brief,  p.  83).  In  No.  12301  the 
court  below  eiTed  in  deciding  that  it  could  and  should 
pass  upon  this  issue,  not  only  for  the  reasons  set  forth 
in  points  I  and  II  but  also  for  the  reason  that  a  grand 
jury  challenge  cannot  l)e  initiated  colhiterally  (Op. 
Br.  pp.  137-143). 

The  Court's  conclusion  in  No.  12301  that  the  1947 
grand  jury  list  was  comprised  illegally  was  leased  on 
its  findings  (R.  505,  509)  Ijelow  considered.  The  ter- 
ritorial statutes*^^  were  not  under  attack  and  were 
valid,  as  shown  in  the  ojjening  brief.*"^  The  statutes 
provide  for  selection  of  a  grand  jury  list  of  fifty  ac- 
cording to  the  best  judgment  of  the  commissioners,  not 
by  lot  from  all  eligibles. 

The  plan  followed  by  the  jury  commissioners  was 
one  of  geographical  representation.  Unlike  the  jury 
commissioners  in  Smith  v.  I'exas,''*  they  had  a  wide 
acquaintanceship  with  the  people  of  Maui  County,  a 
small  rural  community.  This  acquaintanceship  ex- 
tended to  persons  of  many  races  and  in  many  walks 


"^The  statutes  are  printed  in  the  appendix  of  the  Opening  Brief, 
pp.  213-222. 

«90p.  Br.  p.  157. 

'"311  U.S.  128  (1940).  (Brief,  p.  83.) 
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of  life,  as  shown  by  the  very  testimony  cited  by  ap- 
pellees.'^^ The  juiy  commissioners  were  able  to  carry 
out  their  plan  of  geographical  representation  through  * 
this  wide  acquaintanceship  and  by  sending  out  ques- 
tionnaires. (R.  703-705,  711-713,  804-805,  832,  888). 
Appellees  liaA  e  not  shown  that  a  plan  of  geographical 
representation  is  forbidden. 

(1)  The  alleged  deliberate  exclusion  of  Filipinos. 

Appellees  rely  upon  certain  cases  arising  in  the 
southern  states,  in  which  a  prima  facie  case  of  dis- 
crimination against  negroes  was  presented  by  means 
of  population  statistics,  coupled  with  proof  of  ab- 
sence of  negroes  from  Junes  over  a  long  period  of 
years.  (Ans.  Br.  p.  76.)  These  cases  concerned  a  citi- 
zen group  long  a  part  of  the  community.'-  The  eli- 
gible Filipino  group  in  Maui  County  is  both  recent 
and  minute.  For  this  and  other  reasons  shown  in  our 
opening  brief,  the  southern  state  cases  do  not  apply.'* 

The  Court  below  did  not  base  its  opinion  on  the 
population  statistics.  (R.  502-504.)  Its  conclusion  that 
Filipinos  had  been  deliberately  excluded  was  based 
solely  on  nine  words  from  the  testimony  of  Jury 
Commissioner  Augustine  Pombo.  (R.  504.)  These 
words  were  removed  by  the  Court  from  their  context, 
and  their  meaning  thereby  changed.  From  the  full 
testimony  on  the  matter,'^  it  appears  that  Mr.  Pombo 


■'Brief,  p.  S3,  third  paragraph,  which  evidently  refers  to  R.  806- 
808,  831-840,  889-914,  715-723,  737-753. 

^^Cf.  Moore  v.  New  York,  333  U.S.  565,  568  (1948). 

730p.  Br.  pp.  146-147,  152-154. 

740p.  Br.  pp.  150-151,  note  138,  covering  R.  848-850. 
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testified  he  picked  a  man  on  liis  merits.  The  other 
jury  commissioners  also  testified  that  no  one  was  re- 
jected by  reason  of  race.  (R.  791,  914.)  That  the  jury 
commissioners  had  no  plan  of  excludini?  Filipinos  ap- 
pears from  the  fact  that,  in  processing  the  returned 
questionnaires,  they  classified  at  least  four  Filipinos 
as  qualified.  (R.  857,  1514.) 

(2)  The  alleg-ed  deliberate  weighting  of  the  list  in  favor  of  haoles 
and  against  wage  earners. 

Appellees  endeavor  to  present  the  matter  of  repre- 
sentation of  haoles  as  a  racial  issue.  (Brief,  pp.  78- 
79.)  The  Court  below  deemed  this  matter  incidental 
to  the  occupational  representation  issue.  (R.  509.)  It 
will  be  so  treated  in  this  brief. 

Appellees  attempt  to  set  up  a  rule  of  j)roportionate 
occupational  representation.  However,  their  compu- 
tations are  valueless.'^  Moreover,  the  proposition  is 
the  same  one  rejected  by  this  Court  in  Thiel  v.  South- 
ern Pacific  Co.^^'  and  Local  36  of  Internat'l  Fisher- 
men V.  United  States,"  rejected  by  the  United  States 
District  Court  for  the  northern  district  of  California 


"^See  Appellees'  Brief,  pp.  81-82.  Appellees  have  not  eliminated 
non-citizens  from  the  population  before  computing  population  per- 
centages ;  in  view  of  the  large  number  of  non-citizen  laborers  this 
error  is  substantial.  TJieir  figures  deviate  from  the  record;  a  wit- 
ness would  have  to  be  put  on  the  stand  to  explain  how  the  figures 
were  "adapted  from  Table  3''.  (Brief,  p.  81,  note  14.)  Appellees 
shift  their  attack  (Brief,  p.  88)  from  the  list  of  fifty  to  the  grand 
jury  panel  or  array,  drawai  by  lot  (R.  1801)  from  the  list  of  fifty; 
the  record  presents  no  attack  upon  the  panel  or  array. 

■«169  P.2d  30  (1948),  cert,  denied  335  U.S.  872,  affirming  67  F. 
Supp.  934  (1946). 

'^77  F.2d  320  (1949),  cert,  denied  339  U.S.  947,  affirming  70  F. 
Supp.  782  (1947),  cited  Op.  Br.  p.  157. 
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in  United  States  v.  Bridges,'"^  and  rejected  by  the 
United  States  District  Court  for  the  southern  distric 
of  New  York  in  United  States  v.  Foster J^  See  also 
Wong  Yim  v.  United  States,  decided  by  this  Court.**! 
Appellees  rely  on  Tin  el  v.  Southern  Pacific  Co.,  328^) 
U.S.  217  (1946).  (Brief,  p.  85.)  As  held  in  the  later 
phases  of  the  Thiel  case,  supra,  the  opinion  in  328 
U.S.  only  proscril)es  deliberate  exclusion  of  an  eco- 
nomic j^roup.*^ 

In  an  endeavor  to  show  exclusion  of  an  economic 
group  appellees  attempt  to  set  up  an  arbitrary  classi- 
fication of  farm  laborers.  (Brief,  pp.  24,  81,  83.)  The 
Court  below  made  no  such  classification.  Fay  v.  New 
York^'~  does  not  support  such  classification.  At  most 
it  suggests  a  classification  composed  of  union  members 
and  wage  earners  who  bargain  collectively,  of  whom 
there  were  at  least  nine  on  the  grand  juiy  list.^^ 
Hence  no  exclusion  of  an  occupational  group  classi- 
fiable as  such  was  shown,  a  fortiori  no  deliberate  ex- 
clusion of  such  a  group.  The  record  shows  that  the 
Maui  County  jury  commissioners  did  not  reject  any 
person  because  of  his  race,  occupation  or  economic 
status.  (R.  720-721,  791,  914.) 


7886  F.Supp.  922,  931  (1949). 

"»83  F.Supp.  197,  205  (1949). 

«"118  F.2d  667  (C.A.  9th,  1941),  cert,  denied  313  U.S.  589. 

8' 169  F.2d  30  (1948),  cert,  denied  335  U.S.  872,  affirming  67  F. 
Supp.  934  (1946).  See  also  Op.  Br.  p.  158. 

'^•'^332  U.S.  261,  293  (1947),  cited  by  appellees,  Brief,  p.  83. 

8«Union  inembei-s  Ito  (R.  729),  Saka  (R.  731),  Miiroki  (R.  1037), 
Rezents  (R.  734),  Correia  (R.  736),  and  Alu  (R.  1036),  and  three 
non-union  wa«c  eai-ners,  Cornwall,  Iziku  (or  Ajifu),  and  Ayers  (R. 
1439).  But  the  Court  included  three  of  the  union  members  in  the 
employer-entrepreneur  group.  (Op.  Br.  p.  156.) 
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The  Court  found  deliberate  weightiuG^,  not  delib- 
erate exclusion,  and  based  its  finding  of  deliberate 
iveightina^  on  the  testimony  of  Juiy  Commissioner 
Pombo.  It  must  be  remembered  that  the  Court  below 
NSLS  not  sitting  in  Maui  County.  Nor  did  the  Court 
lave  the  opportunit}^  usually  enjoyed  by  a  trial  Court 
)f  judging  the  demeanor  of  the  witness  as  well  as  his 
;vords ;  Jury  Commissioner  Pombo  was  not  on  the 
jtand,  his  testimony  having  been  stipulated  into  the 
'ecord,  subject  to  objections  to  the  entire  line  of  testi- 
nony  concerning  the  grand  jury.  (No.  12301,  pp.  83- 
54,  R.  1130-1132.)  By  its  misunderstanding  of  one 
;mall  bit  of  Mr.  Pombo 's  testimony,  the  Court  de- 
luced  that  Mr.  Pombo,  not  a  haole  himself  according 
;o  his  own  classifi coition  which  is  accepted  by  the 
uourt  and  appellees  (Brief,  p.  78,  R.  500)  was  preju- 
liced  in  favor  of  haoles.'*^  From  Mr.  Pombo 's  opinion 
hat  men  in  Imsiness  had  better  heads  on  them,**^  the 
Dourt  deduced  that  Mr.  Pombo,  for  many  years  a 
champion  of  the  laboring  man  and  an  old-time  Demo- 
crat (R.  804-805),  was  prejudiced  against  laboring 
nen. 

Since  there  were  a  substantial  number  of  wage 
earners  and  union  members  on  the  grand  jury  list, 
S/Li:  Pombo 's  testimony  has  no  more  significance  than 
;he  evidence  in  the  Thiel  case,  decided  by  this  Court, 


s^The  testimony  on  which  tlie  Court  relied  appears  at  R.  830-831, 
s  quoted  by  the  Court  at  R.  504,  note  98,  and  is  reviewed  in  the 
Jpening  Brief,  p.  159.  Cf.  Mr.  Pombo  "s  testimony  at  R.  809-810, 
^48-849,  875. 

•'^■■^Tlie  testimony  on  which  the  Court  relied  appears  at  R.  855,  is 
quoted  bv  the  Court  at  R.  505,  and  is  reviewed  in  the  Opening 
Brief,  pp.  159-160. 
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where  it  appeared  that  half  the  places  on  the  list  were 
assigned  by  the  clerk  to  execTitives  or  owners  of  busi*|ip 
ness,  and  the  other  half  to  salaried  employees  and 
daily  wage  earners  alike.**"  See  also  Local  36  v. 
United  States,  decided  by  this  Conrt,  where  the  nam 
were  derived  half  from  old  Jury  lists  and  half  fro: 
sources  not  representative  of  lower  income  grou 
such  as  social  registers,  the  telephone  book,  and  lists 
submitted  bv  various  clubs.*' 


CONCLUSION. 

The  decrees  below,  if  permitted  to  stand,  would- 
have  the  effect  of  authorizing  the  District  Court  of 
Hawaii  to  interrupt  the  administration  of  criminal 
justice  in  the  territorial  Courts  to  a  point  where  the 
law  enforcement  machinery  could  not  function.  The 
decrees  were  entered  in  direct  violation  of  the  act  of 
Congress  and  are  contrary  to  settled  principles  of 
equity  which  deny  to  the  federal  Courts  the  power  to 
interfere  in  criminal  proceedings  in  state  and  terri- 
torial Courts.  For  the  reasons  stated  above  and  for 
the  reasons  more  fully  set  forth  in  our  opening  brief 
the  decrees  below  should  l3c  reversed  and  the  cases 


««See  67  P.Supp.  at  p.  939,  affirmed  169  F.2d  30,  supra. 
"See  70  F.Supp.  at  pp.  791-792,  affirmed  177  F.2d  320,  supra. 
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ril'emanded   to   the   District   Convt   witli   directions   to 
jjiismiss  the  complaints. 

f^    Dated,  Hoiiohilu,  T.H., 
;|  August  9,  1950. 
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IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Walter  D.  Ackerman,  Jr.,  individually 
and  as  Attorney  General  of  the  Terri- 
tory of  Hawaii,  and  Jean  Lane,  indi- 
vidually and  as  Chief  of  Police  of  the 
County  of  Maui, 

Appellants, 


vs. 
International  Longshoremen's  and 
Warehousemen's  Union,  a  voluntary 
unincorporated  association  and  labor 
union,  et  al., 

Appellees. 


Walter  D.  Ackerman,  Jr.,  individually 
and  as  Attorney  General  of  the  Terri- 
tory of  Hawaii, 

Appellant, 

vs. 

International  Longshoremen's  and 
Warehousemen's  Union,  a  voluntary 
unincorporated  association  and  labor 
union,  et  al., 


No.  12300 


No.  12301 


Appellees. 


Upon  Appeal  from  the  United  States  District  Court 
for  the  Territory  of  Hawaii 

APPELLEES'  PETITION  FOR  REHEARING 

Appellees  respectfully  request  the  Court  to  recon- 
sider its  decision  entered  herein  on  February  28, 


1951/  and  to  grant  appellees  a  rehearing  in  this  case 
on  the  following  grounds: 


THE  COURT'S  DECISION  IS  IN  CONFLICT  WITH  THE 
DECISION  OF  THE  UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS  FOR  THE  THIRD  CIRCUIT  IN  Cooper  v. 
Hutchinson,  DECIDED  JULY  1950,  AND  WITH  THE  PRO- 
VISIONS OF  SECTION  1797  OF  THE  CIVIL  RIGHTS 
ACT  OF  MARCH  1,  1875,  AS  INTERPRETED  BY  THE 
UNITED  STATES  SUPREME  COURT. 

The  Civil  Rights  Act  and  Injunctive  Relief 

Section  1797  of  the  Civil  Rights  Act  of  March  1, 
1875,  8  U.S.C.A.,  Section  43,  provides  as  follows: 

Every  person  who,  under  color  of  any  statute, 
ordinance,  regulation,  custom  or  usage,  of  any 
state  or  territory,  subjects,  or  causes  to  be  sub- 
jected, any  citizen  of  the  United  States  or  other 
person  Tvithin  the  jurisdiction  thereof  to  the 
deprivation  of  any  rights,  privileges,  or  immuni- 
ties secured  by  the  Constitution  and  laws,  shall 
be  liable  to  the  party  injured  in  an  action  at  law, 
suit  in  equity,  or  other  proper  proceeding  for 
redress. 

On  its  face,  this  section  authorizes  injunctive  relief 
in  that  class  of  cases  in  which,  under  color  of  state  or 
territorial  law,  persons  are  deprived  of  rights,  privi- 
leges or  immunities  secured  by  the  Constitution  and 
laws  of  the  United  States. 


1  Extension  of  time  to  April  25,  1951,  granted  by  Court  to  file 
petition  for  rehearing. 


Section  1797  o£  the  Civil  Rights  Act,  expressly 
authorizing  the  granting  of  injunctive  relief  in  cases 
within  its  scope,  is  a  statutory  exception  within  the 
provisions  of  Section  2283  of  Title  28.  The  United 
States  Supreme  Court  by  inference  effectively  so  held 
in  Hague  v.  C.LO.,  307  U.S.  496.'  Recently,  the 
United  States  Court  of  Appeals  for  the  Third  Cir- 
cuit, in  Cooper  v.  Hutchinson,  184  F.(2d)  119,  suc- 
cinctly so  held  in  a  case  involving  the  question  of  the 
stay  of  further  proceedings  in  a  criminal  prosecution 
in  the  state  of  New  Jersey.  That  court  said: 

2  This  Court  found  a  distinction  on  the  facts  between  the  Hague 
case  and  this  case,  saying  that  in  the  Hague  case  it  appeared  that 
plaintiffs,  seeking  to  hold  peaceful  meetings  and  to  distribute  liter- 
ature, were  threatened  with  arrest  under  the  void  Jersey  City  ordi- 
nance and  their  associates  had  been  arrested  and  carried  out  of  the 
city.  The  same  pattern  of  deprivation  of  rights  and  abuse  of  author- 
ity under  color  of  law  was  shown  in  these  cases.  It  was  shown  that 
a  number  of  persons  of  the  class  on  behalf  of  whom  the  action  was 
brought  had  been  arrested  under  the  void  statutes,  that  after  the 
termination  of  the  strike  in  question,  the  charges  against  them  had 
been  dropped  for  lack  of  evidence;  that  persons  not  even  present 
were  arrested,  held  and  indicted;  that  a  person  whom  the  police 
thought  was  not  a  union  member  was  released  upon  that  sole 
ground;  that  the  pineapple  strike  had  been  broken  by  the  mass  ar- 
rests under  the  20-year  felony  statute;  that  the  harsh  and  discrimi- 
natory treatment  by  law  enforcement  officers  accorded  the  members 
of  thd  union  by  the  continued  selection  of  the  unlawful  assembly 
and  riot  statute  had  forced  the  members  of  the  union  employed  as 
longshoremen  to  refrain  from  striking,  because  of  the  pattern  and 
policy  of  abuse  shown  in  past  labor  disputes. 

The  Court  also  distinguished  the  Hague  case  from  the  instant 
case  by  stressing  that  the  conduct  of  all  the  plaintiffs  in  that  case 
was  lawful.  The  commission  of  a  criminal  offense  does  not  bar 
relief  under  the  Civil  Rights  Act  for  deprivation  of  constitutional 
rights  suffered  in  the  process.  A  person  guilty  of  murder  is  entitled 
to  the  full  benefit  of  his  constitutional  rights.  Surely  a  minor  in- 
fraction of  the  criminal  law  does  not  absolve  the  officers  of  a  state 
or  territory  from  the  observance  of  the  Constitution. 


But  appellants  say  that  their  right  to  assert  a 
claim  under  Section  1  of  the  Civil  Rights  Act  of 
1871  is  not  dependent  upon  the  prior  pursuit  of 
relief  under  state  law.  That  is  correct.  Lane  v. 
Wilson,  1939,  307  U.S.  268,  274-275,  59  S.  Ct. 
872,  83  L.Ed.  1281.  We  are  not  here  governed 
by  the  rule  of  the  habeas  corpus  cases  to  the 
effect  that  the  state  law  processes  must  be  ex- 
hausted before  there  can  be  resort  to  a  federal 
court.  And  the  provision  in  the  Judicial  Code 
forbidding  the  use  of  the  injunction  against 
state  court  action  has  a  stated  exception  when  a 
federal  statute  allows  it,  as  it  does  here." 

n  28  U.S.C.A.  §  2283  (1946  Supp.  Ill)  :  "A  court  of  the 
United  States  may  not  grant  an  injunction  to  stay  proceed- 
ings in  a  State  court  except  as  expressly  authorized  by  Act  of 
Congress,  or  where  necessary  in  aid  of  its  jurisdiction,  or  to 
protect  or  effectuate  its  judgments."  The  Civil  Rights  Act 
provision  relied  upon  here  expressly  provides  for  a  "suit  in 
equity"  by  the  aggrieved  party.  Rev.  Stat.  §  1979  (1875), 
8  U.S.C.A.  §  43. 

The  Relief  Sought  and  Granted  Involves  More 
Than  Pending  Criminal  Prosecutions 

This  Court  found  it  unnecessary  to  decide  whether 
the  District  Court  was  prohibited  from  granting  in- 
junctions in  these  cases  by  Section  2283  of  Title  28, 
and  bottomed  its  decision  on  its  ruling  "that  equity 
jurisdiction  does  not  extend  to  enjoining  pending 
criminal  prosecutions." 

This  ruling  was  predicated  on  the  Court's  conclu- 
sion that  the  appellees  sought  and  the  District  Court 
granted  relief  only  against  pending  criminal  prosecu- 
tions, and  hence  that  the  relief  does  not  sound  in  the 


future.  This  is  not  correct.  The  complaint  sought 
declaratory  relief,  and  the  evidence  introduced  and 
the  facts  found  showed  a  pattern  and  policy  of  viola- 
tions of  the  rights  under  criminal  prosecutions  both 
past  and  present,  and  a  continuous  threat  of  depriva- 
tion of  rights  if  appellees  sought  to  use  their  constitu- 
tional and  federally  protected  right  to  strike  and  to 
engage  in  picketing  activities. 

The  decree  of  the  District  Court  shows  that  the 
relief  granted  was  more  than  relief  against  pending 
prosecutions.  Thus,  paragraph  10  of  the  District 
Court's  decree  of  March  29,  1949,  declared  the  un- 
lawful assembly  and  riot  act  void  as  unconstitutional 
(R.  548).  Paragraph  1 1  restrained  the  persons  bound 
by  the  decree  and  their  successors  in  office  from  pro- 
ceeding with  the  prosecution  commenced  on  July 
16,  1947  against  certain  named  plaintiffs,  under  any 
complaint  or  indictment  based  on  the  unlawful  as- 
sembly and  riot  statute.  Paragraphs  12  and  13  con- 
tained similar  provisions  with  respect  to  other  plain- 
tiffs. At  the  time  the  decree  was  entered,  there  were 
no  indictments  pending  in  the  courts  of  the  Terri- 
tory against  the  plaintiffs  in  No.  12,300,  and  the  in- 
dictment No.  2365  in  No.  12,301  was  held  void  be- 
cause of  the  manner  in  which  the  grand  jury  was  con- 
stituted. Under  the  federal  Constitution,  as  well  as 
under  Territorial  law,  these  plaintiffs  could  not  be 
prosecuted  for  a  felony  except  by  indictment.  Not 
only  do  the  complaint  and  the  decree  of  the  court 
show  that  the  scope  of  the  relief  sought  was  more 


than  against  pending  criminal  prosecutions,  but  the 
proof  tendered  and  the  findings  of  the  court  indicate 
that  the  subject  matter  of  the  controversy  involved 
more  than  pending  prosecutions. 

The  United  States  Supreme  Court,  in  Arthur  St. 
John  V.  Wisconsin  Employment  Relations  Board, 
95  L.Ed.  Adv.  Sheets  398,  400,  described  the  same 
sort  of  relief  sought  here  as  "injunctive  and  declara- 
tory relief  looking  to  the  future." 

The  declaratory  and  injunctive  relief  granted  by 
the  District  Court  as  to  the  unconstitutionality  of 
the  statutes  and  as  to  the  violation  of  appellees'  right 
to  a  fair  and  impartial  grand  jury  selected  in  accord- 
ance with  constitutional  principles  enunciated  and 
clearly  defined  by  the  United  States  Supreme  Court, 
is  the  same  kind  of  declaratory  relief  granted  by  the 
United  States  Court  of  Appeals  for  the  Fifth  Circuit 
in  City  of  Birmingham  v.  Monk,  185  F.(2d)  259. 
Indeed,  in  the  instant  cases,  as  in  the  Monk  case,  the 
challenged  laws  were  found  to  be  void  under  deci- 
sions of  the  U.  S.  Supreme  Court. 

In  the  Monk  case,  the  court  said: 

...  It  is  true,  as  urged  by  appellants,  that  the 
State  and  its  municipalities  in  the  exercise  of 
those  police  powers  that  were  reserved  at  the 
time  of  the  adoption  of  the  Constitution  has 
wide  discretion  in  determining  its  own  public 
policy  and  what  means  are  necessary  for  its  own 
protection  and  properly  to  promote  the  safety, 
peace,   public  health,  convenience  and  good 


order  of  its  people.  But  it  is  equally  true  that 
the  police  power,  however  broad  and  extensive, 
is  not  above  the  Constitution.  When  it  speaks 
its  voice  must  be  heeded  and  it  is  the  obligation 
o£  this  court  so  to  declare.  But  we  need  not 
labor  the  point  for  the  precise  question  pre- 
sented here  is  foreclosed  by  the  decisions  of  the 
courts,  both  Federal  and  State.    (Citing  cases.) 

If  the  decrees  of  the  District  Court  had,  on  the 
basis  of  the  facts  found  and  its  determinations  of  law, 
granted  only  declaratory  relief,  the  result  would  have 
been  the  same,^  as  the  territorial  courts  would  have 
been  bound  by  the  determination  of  federal  law  in  a 
civil  rights  case  of  which  the  District  Court  has  origi- 
nal jurisdiction. 

Under  Civil  Rights  Act,  District  Court  Had 
Jurisdiction  to  Enjoin  Pending  Prosecutions 

Should  this  Court,  however,  remain  firm  in  its 
conviction  that  the  relief  sought  and  granted  extends 
only  to  pending  prosecutions,  nevertheless  the  Civil 
Rights  Act  confers  power  on  the  District  Court, 
where  exceptional  circumstances  exist  and  irrepar- 
able injury  is  found,  to  enjoin  pending  criminal 
prosecutions. 

It  is  impossible,  as  this  Court  sought  to  do,  to  sep- 
arate the  generally  stated  rule  against  enjoining 

3  The  Supreme  Court  in  effect  so  held  even  in  Ex  Parte  Young, 
209  U.S.  123,  and  Cline  v.  Frink  Dairy  Co.,  274  U.S.  445,  which 
were  not  suits  brought  under  the  Civil  Rights  Act  and  in  which 
therefore  Section  379  of  the  old  Judicial  Code  by  its  terms  prohibits 
staying  state  court  proceedings. 


pending  criminal  prosecutions,  and  Section  2283,  of 
the  New  Judicial  Code,  formerly  Section  379  of  Title 
28.  The  prohibition  of  this  section  has  been  a  part 
of  the  Judicial  Code  since  the  creation  of  courts  of 
the  United  States.  It  has  been  said  that  the  distinc- 
tion drawn  by  federal  courts  between  threatened  and 
pending  criminal  prosecutions  arose  in  order  to 
evade  a  direct  collision  with  the  language  of  the  pro- 
hibition on  the  theory  that  prosecutions  merely 
threatened  and  not  yet  brought  were  not  ''state  court 
proceedings"  within  the  meaning  of  the  prohibition 
of  the  statute.'* 

The  language  of  the  present  Section  2283  excepts 
from  its  scope  injunctions  "expressly  authorized  by 
Act  of  Congress."  It  was  modified  to  restore  the  law 
as  it  existed  prior  to  Toucey  v.  New  York  Life  Ins. 
Co.,  314  U.S.  118,  and  to  obviate  any  conflict  with 
statutes  providing  specifically  for  injunctive  relief.^ 

The  cases  cited  by  this  Court  in  support  of  its 
holding  that  there  are  no  exceptions  to  the  rule  that 
equity  jurisdiction  does  not  extend  to  enjoining 
pending  criminal  prosecutions  were  not  brought 
under  the  Civil  Rights  Act. 

No  discussion  of  a  distinction  between  threatened 
and  pending  criminal  prosecutions  appears  in  any 
civil  rights  case  because  the  Civil  Rights  Act  is  a 
statutory  exception  to  Section  2287  of  Title  28,  en- 

4  Encyclopedia  of  Federal  Procedure,  Vol.  13,  Sec.  6559,  Sec.  6675. 

5  Moore's  Commentary  on  the  U.S.  Judicial  Code,  1949,  Sec.  .03 
(49) ,  page  395  (ff) . 


grafted  by  Congress  years  after  the  original  enact- 
ment of  the  prohibition.  In  civil  rights  cases,  the 
question  is  solely  that  of  the  propriety  of  the  exercise 
of  jurisdiction,  and  this  turns  on  the  existence  of 
exceptional  circumstances  and  irreparable  injury. 
Douglas  V.  Jeannette,  319  U.S.  157. 

Thus,  in  that  case,  the  Supreme  Court  said: 

.  .  .  Hence  the  arrest  of  the  federal  courts  of  the 
processes  of  the  criminal  law  within  the  states 
and  the  determination  of  questions  of  criminal 
liability  under  state  law  by  a  federal  court  of 
equity  are  to  be  supported  only  on  a  showing  of 
danger  of  irreparable  injury  "both  great  and 
immediate." 

One  of  the  reasons  the  court  gave  for  withholding 
the  equitable  hand  of  the  court  was  that  the  lawful- 
ness or  constitutionality  of  the  statute  or  ordinance 
upon  which  prosecution  is  based  may  be  determined 
as  readily  in  the  criminal  case  as  in  a  suit  for  an  in- 
junction. In  these  cases,  obviously  the  legal  remedy 
is  not  as  complete  and  efficient  as  equity  can  afford. 
See  Terrace  v.  Thompson,  263  U.S.  197.  It  was 
shown  that  the  appellees  had  tested  every  issue  of 
law,  including  the  constitutionality  of  the  unlawful 
assembly  and  riot  act  and  the  legality  of  the  grand 
jury,  in  the  courts  of  the  Territory,  and  had  been 
denied  their  rights.  Since  the  test  of  the  constitu- 
tionality occurred  in  a  statutory  interlocutory  appeal 
to  the  Supreme  Court  of  the  Territory,  from  which 
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no  appeal  lies  to  this  Court,  the  plaintiffs  were 
bound  by  the  law  of  the  case  established  by  the  Su- 
preme Court  in  Territory  v.  Kaholokula,  37  Haw. 
625,  and  could  not  again  raise  the  question  success- 
fully until  an  appeal  finally  reached  this  Court. 
That  the  legal  remedy  was  not  as  speedy  and  efficient 
as  that  which  equity  affords  is  therefore  clear. 

In  Douglas  v.  Jeannette,  the  reason  the  Supreme 
Court  stayed  its  hand  was  that  the  statute  attacked  as 
unconstitutional  had  on  the  same  day  been  declared 
unconstitutional.  The  court  had  no  cause  to  believe 
that  the  courts  of  the  Commonwealth  of  Pennsylva- 
nia would  refuse  to  abide  by  the  ruling  of  the  court. 
That  this  is  the  proper  interpretation  of  the  court's 
decision  appears  from  St.  John  v.  Wisconsin  Employ- 
ment Relations  Board,  95  L.Ed.  Adv.  Sheets  398, 
where  an  exactly  similar  situation  arose.  On  the 
same  day  that  the  Supreme  Court  decided  this  case, 
in  Amalgamated  Association  of  Street,  Electric  Rail- 
way and  Motor  Coach  Employees  of  America,  Di- 
vision 998  V.  Wisconsin  Employment  Relations 
Board,  95  L.Ed.  Adv.  Sheets  383,  it  held  unconstitu- 
tional as  in  conflict  with  the  National  Labor  Rela- 
tions Act,  the  Wisconsin  state  statute  prohibiting 
strikes  against  public  utilities.  The  court  therefore 
denied  injunctive  and  declaratory  relief  in  the  St. 
John  case  against  the  enforcement  of  the  statute  in 
the  future,  saying: 

In  view  of  today's  decision  in  Nos.  329  and  438, 
ante,  the  later  case  involving  the  very  parties  to 
this  action,  "we  find  no  ground  for  supposing 
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that  the  intervention  of  a  federal  court  in  order 
to  secure  appellants'  constitutional  rights  will 
be  either  necessary  or  appropriate." 

Douglas  V.  Jeannette,  319  U.S.  157,  165.' 

In  CoopH  V.  Hutchinson,  supra,  where  a  stay  of 
pending  state  court  criminal  action  was  sought  under 
the  Civil  Rights  Act,  in  order  to  secure  the  constitu- 
tional right  to  counsel  of  the  defendants'  choice,  the 
Circuit  Court  of  Appeals,  after  examining  the  facts, 
declared  the  extent  and  scope  of  the  defendants' 
rights  to  counsel,  but  withheld  injunctive  relief  to 
afford  the  state  of  New  Jersey,  in  accord  with  its 
opinion,  an  opportunity  to  remedy  the  deprivation 
on  interlocutory  appeal.  The  court  said: 

We  think  the  ends  of  justice  in  this  case  will 
be  best  preserved  by  the  following  action:  We 
shall  vacate  the  judgment  of  the  trial  court  and 
remand  this  case  to  the  District  Court  for  the 
District  of  New  Jersey.  We  shall  instruct  the 
trial  court  to  retain  jurisdiction  in  this  suit  for 
an  injunction  pending  interlocutory  determi- 
nation, by  New  Jersey  courts,  of  the  appellants' 
rights  to  the  professional  services  of  their  law- 
yers who  were  admitted  to  handle  their  cases 
and  whose  representation,  it  is  alleged,  was  sum- 
marily cut  off.  If  the  appellants'  allegations  are 
true,  we  have  little  doubt  that  the  New  Jersey 
courts,  if  not  the  defendant  himself,  will  rectify 

6  The  facts  appearing  in  these  cases  are  analogous  to  the  facts  in 
the  instant  case.  The  appellants  in  those  actions  showed  that  by 
the  use  of  the  statute  as  well  as  punishment  for  criminal  contempt 
under  the  statute,  they  had  been  denied  the  right  to  strike  given 
by  the  federal  Labor  Management  Relations  Act. 
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this  deprivation  of  constitutional  rights  once 
the  situation  has  been  brought  to  their  atten- 
tion. In  that  event,  this  proceeding  may  be  dis- 
missed as  moot.    (Italics  supplied.) 

In  these  cases,  the  Supreme  Court  of  the  Territory 
had  by  interlocutory  appeal  passed  on  the  issue  of 
constitutionality  of  the  unlawful  assembly  act,  and 
had  failed  to  accord  relief  from  the  deprivation  of 
rights  complained  of. 

Rule  of  Removal  Cases  Inapplicable  to 
Suits  Under  Civil  Rights  Act 

The  removal  cases,  such  as  Kentucky  v.  Powers, 
201  U.  S.  1,  are  not  applicable  nor  is  the  same  strict 
test  required  where  United  States  district  courts  are 
given  original  jurisdiction  as  in  Section  43  of  Title  8, 
and  Section  1343  of  the  New  Judicial  Code.' 

A  Cause  of  Action  Under  the  Civil  Rights  Act  Was 
Made  Out  Within  Principles  Defined  In 
Screws  v.  United  States 

,  In  Screws  v.  United  States,  325  U.  S.  9 1 ,  in  uphold- 
ing the  criminal  conspiracy  section  of  the  Civil 
Rights  Act— which  is  in  pari  materia^  with  the  sec- 
tion affording  civil  relief— the  Supreme  Court  said 
that  "to  deprive  a  person  of  a  right  which  has  been 
made  specific  either  by  express  terms  of  the  Constitu- 

7  Screws  v.  U.  S.,  325  U.S.  91,  65  S.  Ct.  1031,  89  L.Ed.  1495.  Moore's 
Commentary  on  the  United  States  Judicial  Code,  1949,  Section  .03 
(39) ,  pages  257-258. 

»McShane  v.  Maldoven,  179  F.  (2d)  1016,  1020  (CCA.  6)  ;  Pick- 
ing V.  Pennsylvania  R.R.,  151  F.  (2d)  240  (CCA.  3) ,  cert.  den.  332 
U.S.  776. 
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tion  or  laws  of  the  United  States  or  by  decisions"  of 
the  Supreme  Court  interpreting  them  supplied  the 
specific  intent  necessary  to  constitute  wilful  depriva- 
tion of  rights.  A  local  officer,  the  Court  said,  who 
persists  in  enforcing  a  type  of  ordinance  which  the 
Supreme  Court  has  held  invalid  as  violative  of  the 
guarantees  of  free  speech  or  freedom  of  worship,  or  a 
local  official  who  continues  to  select  juries  in  a  man- 
ner which  flies  in  the  teeth  of  decisions  of  the  Su- 
preme Court  knows  exactly  what  he  is  doing. 

He  violates  the  statute  not  merely  because  he 
has  a  bad  purpose,  but  because  he  acts  in  de- 
fiance of  announced  rules  of  law.  He  who  defies 
a  decision  interpreting  the  constitution  knows 
precisely  what  he  is  doing. 

Appellees  showed  that  the  unlawful  assembly  and 
riot  act  of  the  Territory  parallels  in  every  respect, 
except  the  death  penalty,  the  Riot  Act  of  George  the 
First,  which  the  Supreme  Court  in  Bridges  v.  Cali- 
fornia, 314  U.  S.  252,  specifically  cited  as  a  measure 
which  the  Bill  of  Rights  prohibited  the  American 
Congress  from  passing. 

The  conspiracy  act  on  its  face  falls  clearly  within 
that  type  of  vague  and  indefinite  statute  which  the 
Supreme  Court  struck  down  in  United  States  v. 
L.  Cohen  Grocery  Co.,  255  U.  S.  81,  on  the  ground 
that 

to  attempt  to  enforce  the  section  would  be 
the  exact  equivalent  of  an  effort  to  carry  out  a 
statute  which  in  terms  merely  penalized  and 
punished  all  acts  detrimental  to  the  public  in- 
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terest  when  unjust  and  unreasonable  in  the 
estimation  of  the  court  and  jury. 

Appellees  met  with  exactitude  the  quantum  of 
proof  held  sufficient  to  show  a  deliberate  and  sub- 
stantial exclusion  from  the  grand  jury  list  of  persons 
on  account  of  race,  in  a  long  line  of  cases  from 
Strauder  v.  West  Virginia,  100  U.  S.  303,  through 
Patton  V.  Mississippi,  332  U.  S.  463,  and  as  to  exclu- 
sion of  wage  earners,  the  test  laid  down  in  Thiel  v. 
Southern  Pacific  Co.,  328  U.  S.  217.  Appellees 
showed  that  the  1947  grand  jury  was  illegally  com- 
posed within  the  principles  laid  down  in  Fay  v.  New 
For/c,  332  U.S.  261. 

These  specific  decisions  and  matters  had  been  pre- 
sented to  the  Territorial  courts,  which  had  refused 
to  give  them  effect. 

It  is  respectfully  submitted  that  the  Court  in  hold- 
ing that  the  court  did  not  have  jurisdiction  to  grant 
the  injunctions  and  that  the  suits  should  be  dis- 
missed emasculates  the  Civil  Rights  Act  and  denies 
appellees  of  the  remedy  to  which  they  are  entitled 
under  that  Act,  and  conflicts  with  the  decisions  of 
other  circuits  and  of  the  Supreme  Court  cited  above. 
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II 

ON  THE  RECORD  IN  THESE  CASES,  THE  COURT  ERRED 
IN  SETTING  ASIDE  THE  DISTRICT  COURT'S  FIND- 
INGS OF  FACT  IN  RESPECT  TO  EXCEPTIONAL  CIR- 
CUMSTANCES AND  IRREPARABLE  INJURY  FOR  THE 
REASON  THAT  THESE  FINDINGS  ARE  SUPPORTED 
BY  SUBSTANTIAL  EVIDENCE. 

Power  of  This  Court  on  Findings  of  Fact 

It  is  well  settled  that  under  Rule  52(a)  of  the  Fed- 
eral Rules  of  Civil  Procedure,  28  U.S.C.A.,  that  this 
Court  cannot  set  aside  the  trial  court's  findings  of 
fact  unless  the  findings  are  so  lacking  in  evidentiary 
support  as  to  be  clearly  erroneous.  This  principle 
was  recently  stated  by  the  United  States  Court  of 
Appeals  for  the  Eighth  Circuit  in  U.  S.  Cartridge  Co. 
V.  Powell,  185  F.(2d)  67,  as  follows: 

From  all  of  the  evidence  on  the  subject,  it  is  not 
unlikely  that  we,  sitting  as  a  trial  court,  might 
have  reached  a  different  conclusion  than  the 
trial  court  reached  on  the  propriety  of  the  classi- 
fication of  these  plaintiffs,  but  as  we  have  re- 
peatedly pointed  out  above  and  repeatedly  held 
in  reported  cases,  by  the  express  direction  of  the 
Rules  of  Civil  Procedure,  28  U.S.C.A.,  we  may 
not  set  aside  a  finding  of  fact  of  a  trial  court 
unless  that  finding  is  so  lacking  in  evidentiary 
support  as  to  be  clearly  erroneous.  In  this  in- 
stance we  find  sufficient  conflicting  inferences 
which  may  be  drawn  from  the  evidence  to  pre- 
clude us  from  holding  that  the  trial  court's  find- 
ing was  clearly  erroneous. 
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See  also  Imperial  Assurance  Co.  v.  Supornick, 
184  F.(2d)  930;  Fanish  v.  Fanish,  195  F.(2d)  425. 

The  Findings  as  to  Irreparable  Injury  Are 
Supported  by  Substantial  Evidence 

This  Court  first  rejected  the  District  Court's  find- 
ing of  irreparable  injury  that  "all  collective  bargain- 
ing in  the  Territory  of  Hawaii  is  substantially  af- 
fected by  the  two  statutes  as  well  as  the  prosecutions 
conducted  or  about  to  be  carried  on  thereunder," 
and  the  analogy  the  District  Court  drew  to  the  facts 
held  by  the  United  States  Supreme  Court  in  AFL  v. 
Watson,  327  U.  S.  582,  to  make  out  a  showing  of  ir- 
reparable injury. 

The  findings  of  the  trial  court  in  respect  to  the 
facts  concerning  the  incidents  out  of  which  the  com- 
plaint of  deprivation  of  constitutional  rights  arose 
are  unique  in  that  the  District  Court  in  every  in- 
stance of  disputed  facts  accepted  appellants'  version 
of  the  facts.  In  other  words,  construing  every  fact 
and  circumstance  concerning  these  incidents  against 
appellees,  the  court  found  appellees  entitled  to  re- 
lief. In  support  of  its  finding  of  irreparable  injury, 
it  found  in  part: 

That  the  union  has  spent  in  excess  of  one- 
third  of  a  million  dollars  in  Hawaii  since  1944 
in  organizing  30,000  workers  in  the  sugar,  pine- 
apple and  other  industries;  that  large  sums  of 
money  are  spent  monthly  in  the  administration 
and  servicing  of  the  locals;  that  the  money  is 
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contributed  by  the  members  through  monthly 
dues. 

That  the  purpose  of  the  union  is  to  improve 
the  wages,  hours  and  working  conditions  of  its 
members  in  these  industries;  that  the  union  and 
its  members  have  no  way  of  achieving  their  ob- 
jectives except  by  striking,  if  collective  bargain- 
ing and  voluntary  mediation  fails  to  settle  dis- 
putes because  the  employers  of  the  members  of 
the  appellee  union  all  refuse  to  submit  contract 
issues  involving  wages  to  arbitration. 

That  wages  for  common  labor  had  been  in- 
creased from  $1.84  a  day,  fixed  by  the  federal 
government  in  1943,  to  which  a  15%  bonus  was 
added,  to  in  excess  of  eight  dollars  a  day  under 
existing  union  contracts. 

That  the  fear  generated  by  the  mass  arrests 
made  by  appellants  under  color  of  the  unlawful 
assembly  and  riot  statutes  against  the  individual 
appellees  in  these  cases  for  minor  disturbances 
on  picket  lines  has  seriously  weakened  the 
ability  of  the  union  to  strike. 

That  mass  arrests  during  the  pineapple 
strike,  under  color  of  these  statutes,  for  picket 
line  disturbances  broke  the  strike  and  demoral- 
ized many  of  the  workers,  who  left  the  union; 
that  after  the  strike,  membership  on  the  island 
of  Lanai,  where  the  mass  arrests  occurred, 
dropped  from  1300  to  800. 

That  the  unlawful  assembly  and  riot  acts 
substantially  affected  the  course  of  labor- 
management  relations  in  Hawaii  as  the  union 
felt  it  would  be  suicide  to  strike  for  higher 
wages  in  the  face  of  the  consistent  established 
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use  of  the  20-year  felony  of  unlawful  assembly 
and  riot  for  minor  disturbances  on  picket  lines. 

That  during  the  sugar  strike,  2 1  members  of 
the  union  were  charged  with  and  indicted  for 
unlawful  assembly  and  conspiracy;  that  the 
charges  were  dropped  two  months  after  the 
Territory- wide  strike  was  over  and  nolo  con- 
tendere pleas  accepted  to  misdemeanor  assault 
and  battery  charges. 

That  during  the  pineapple  strike,  83  mem- 
bers of  the  union  were  arrested;  that  the  charges 
were  dropped,  after  the  strike,  for  lack  of  evi- 
dence. Appellees  introduced  evidence  to  show 
that  these  arrests  were  made  on  the  defendants 
in  the  case  held  for  five  hours  purportedly  for 
violations  of  the  unlawful  assembly  and  riot  act, 
and  that  finally  a  charge  of  obstructing  the  high- 
way was  made  and  dropped  after  the  strike  for 
lack  of  evidence. 

That  the  mere  existence  of  the  statute  has 
been  used  by  Territorial  courts  to  justify  sweep- 
ing injunctions  against  peaceful  picketing  ex- 
cept as  limited  to  three. 

That  excessive  bail  was  exacted  in  these  cases; 
that  mass  arrests  were  made  in  many  instances 
where  no  evidence  of  even  presence  at  the  scene 
of  the  alleged  incident  existed,  other  than  pic- 
tures concededly  taken  at  the  scene  both  before 
and  after  the  incidents  occurred;  that  the  re- 
ported cases  indicated  that  the  unlawful  assem- 
bly and  riot  statutes  had  been  used  only  against 
labor  while  engaged  in  labor  disputes,  since 
Hawaii  became  a  part  of  the  United  States. 
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. . .  The  1946  sugar  strike  commenced  on  Sep- 
tember 1,  1946  and  lasted  until  November  19, 
1946,  except  at  Pioneer  Mill  Company,  La- 
haina,  Maui,  where  it  continued  until  January 
2,  1947  because  that  company  discharged  for 
purported  violations  of  its  house  rules  ten  of 
its  employees  upon  their  being  charged  with 
unlawful  assembly,  riot  and  conspiracy.  .  .  . 

Surely,  the  breaking  of  one  strike— the  pineapple 
strike— by  the  mass  arrests  under  these  statutes  and 
the  prevention  of  a  strike  to  improve  conditions  of 
members  of  the  union  engaged  in  the  longshore  in- 
dustry standing  alone  are  sufficient  to  justify  a  find- 
ing of  irreparable  injury. 

These  strikes  were  lawful  strikes  protected  by  fed- 
eral labor  laws.  They  were  not  comparable  in  any 
way  to  the  unlawful  work  stoppages  in  International 
Union  v.  Wisconsin  Board,  336  U.  S.  245.  They  af- 
fected not  only  the  comparatively  few  members  im- 
plicated in  trivial  violations  of  law  but  all  of  the 
union's  30,000  members  on  whose  behalf  the  action 
was  brought. 

Bad  Faith  in  Prosecution  Constitutes  Exceptional 
Circumstances  Justifying  Injunction 

The  Court  likewise  rejected  the  holding  of  the 
District  Court  that  bad  faith  in  criminal  prosecu- 
tions constitutes  in  law  an  exceptional  circumstance 
justifying  the  injunction  granted.    As  pointed  out 
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above,  the  United  States  Supreme  Court  in  Screws  v. 
United  States,  supra,  held  that  bad  motives  and 
abuse  of  power  under  color  of  law  on  the  part  of  law 
enforcement  officers  justified  conviction  under  the 
criminal  conspiracy  sections  of  the  Civil  Rights  Act. 
A  fortiori,  it  would  constitute  grounds  for  injunction 
under  the  civil  remedy  provision. 

In  McShane  v.  Maldoven,  supra,  the  United  States 
Court  of  Appeals  for  the  Sixth  Circuit  held  that  a 
complaint  for  damages  under  the  Civil  Rights  Act 
states  a  cause  of  action  where  it  alleged  that  state  of- 
ficers and  others  combined  to  deprive  appellant  of 
rights  secured  by  the  Fourteenth  Amendment  by  un- 
lawfully arresting  and  imprisoning  her  and  subject- 
ing her  to  a  fraudulent  criminal  trial  under  color  of 
the  laws  of  Michigan. 

And  in  Snow  den  v.  Hughes,  321  U.  S.  1,  the  Su- 
preme Court  stated  that  a  showing  of  wilful  discrimi- 
nation in  the  enforcement  of  state  law,  fair  on  its 
face,  constituted  denial  of  equal  protection  for  which 
redress  could  be  sought  under  the  Civil  Rights  Act. 
A  fortiori  discrimination  under  an  invalid  law  would 
likewise.  See  also,  Burt  v.  City  of  N.  Y.,  156  F.(2d) 
791. 

Finding  of  Bad  Faith  is  Supported  by 
Substantial  Evidence 

This  Court  likewise  rejected  the  finding  of  the 
District  Court  that  on  the  basis  of  the  record  before 
it,  the  criminal  prosecutions  were  carried  on  by  ap- 
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pellants  for  the  purpose  of  attack  upon  a  labor  move- 
ment rather  than  for  the  ends  of  justice.  This  con- 
clusion of  fact  was  reached,  not  only  on  the  basis  of 
the  enumeration  of  facts  recited  by  this  Court  in  its 
opinion,  but  on  the  basis  of  the  whole  record. 

The  conclusion  of  bad  faith  seems  inescapable 
when  75  persons  are  indicted  for  a  20-year  felony  as 
a  result  of  an  incident  where  police  officers  present 
read  the  petty  misdemeanor  statute  prohibiting  loi- 
tering, congratulated  the  people  present  on  wanting 
order  and  stated  that  four  or  five  might  be  charged 
with  loitering  to  make  a  test  of  that  act! 

The  conclusion  of  bad  faith  would  seem  to  be 
justified  solely  on  the  facts  surrounding  the  return 
of  indictment.  Seventy-five  working  men  were  in- 
dicted by  a  grand  jury  composed  in  direct  contraven- 
tion of  clearly  defined  principles  laid  down  by  the 
United  States  Supreme  Court,  returned  at  a  time 
when  the  federal  court  had  enjoined  the  submission 
of  facts  to  the  same  grand  jury  in  Civil  828  under 
identical  facts  and  circumstances,  including  its  ille- 
gal composition. 

It  is  respectfully  submitted  that  the  District 
Court's  findings  of  fact  of  exceptional  circumstances 
are  supported  by  substantial  evidence  and  that  its 
conclusion  of  law  that  these  exceptional  circum- 
stances warranted  the  issuance  of  the  injunctions 
granted. 
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Dated:  Honolulu,  T.H.,  April  25,  1951. 

Respectfully  submitted, 

BOUSLOG  &  SYMONDS 


By  

Harriet  Bouslog 

Attorneys  for  Appellees 


I  hereby  certify  that  the  within  Petition  for  Re- 
hearing is  not  interposed  for  purposes  of  delay. 


Harriet  Bouslog 

Attorney  for  Appellees 
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2  United  States  of  America 

United  States  District  Court,  Western  District 
of  Washington,  Southern  Division 

No.  1146 

UNITED  STATES  OF  AMERICA,  and  JOHN  D. 
GOODLOE,  HENRY  T.  BODMAN,  HARVEY 
J.  GUNDERSON,  HARLEY  HISE  and 
HENRY  A.  MULLIGAN,  Directors  of  the 
Reconstruction  Finance  Corporation, 

Plaintiffs, 
vs. 

C.  E.  BONNELL,  d/b/a  THE  BONNELL  CON- 
STRUCTION COMPANY  and  ROY  T. 
EARLEY,  d/b/a  THE  ROY  T.  EARLEY 
COMPANY,  Joint  Adventurers  under  the  trade 
name  "BONNELL  CONSTRUCTION  COM- 
PANY OF  BREMERTON," 

Defendants. 

COMPLAINT 

Come  now  the  plaintiffs,  by  J.  Charles  Dennis, 
United  States  Attorney  for  the  Western  District  of 
Washington,  and  Guy  A.  B.  Dovell,  Assistant  United 
States  Attorney  for  said  district,  and  for  cause  of 
action  against  the  above  named  defendants,  allege, 
to-wit : 

I. 

That  the  United  States  of  America  is  a  corpora- 
tion sovereign,  and  that  John  D.  Goodloe,  Henry  T. 
Bodman,  Harvey  J.  Gunderson,  Harley  Hise,  and 


vs.  C.  E.  Bonnell,  et  al.  3 

Henry  A.  Mulligan  bring  this  action  in  their  official 
capacities  as  directors  of  the  Reconstruction  Finance 
Corporation,  a  government  chartered  corporation, 
against  the  above  named  defendants,  pursuant  to 
Sixth  Supplemental  National  Defense  Appropria- 
tion Act  of  1942,  Renegotiation  Act,  Section  403(c) 
56,  Stat.  245,  as  amended,  to  recover  from  said  de- 
fendants excessive  profits,  as  the  same  are  more 
particularly  hereinafter  set  forth. 

II. 

That  defendant  C.  E.  Bonnell  is  now  and  was  at 
all  times  hereinafter  mentioned  a  resident  of  Pierce 
County  in  the  Southern  Division  of  the  Western 
District  of  Washington,  and  at  such  time  was  an 
individual  doing  business  under  the  firm  name  and 
style  of  Bonnell  Construction  Company. 

That  defendant  Roy  T.  Earley  is  now  and  was  at 
all  times  hereinafter  mentioned  a  resident  of  Pierce 
County,  in  the  Southern  Division  of  the  Western 
District  of  Washington,  and  at  such  time  was  an 
individual  doing  business  under  the  firm  name  and 
style  of  the  Roy  T.  Earley  Company. 

III. 

That  on  or  about  April  24,  1942,  the  said  defend- 
ant C.  E.  Bonnell,  d/b/a  The  Bonnell  Construction 
Company  contracted  with  the  War  Department  of 
the  United  States  to  build  a  certain  number  of 
housing  structures  at  Bremerton,  Washington, 
within  a  specified  time,  and  thereafter  in  order  to 
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perform  said  contract  entered  into  a  joint  venture 
agreement  with  said  defendant  Roy  T.  Earley, 
d/b/a  The  Roy  T.  Earley  Company,  wherein  it  was 
agreed  that  said  job  would  be  performed  under 
the  trade  name  of  Bonnell  Construction  Company 
of  Bremerton,  and  said  contracting  defendants  in 
the  joint  venture  should  share  in  the  performance 
of  said  job  and  equally  in  the  profits  before  Federal 
income  taxes,  and  by  which  agreement  said  C.  E. 
Bonnell  constituted  said  Roy  T.  Earley  his  agent 
for  all  purpose  of  said  War  Department  contract, 
bearing  serial  number  W-869-Eng.-6202,  a  copy  of 
which  agreement  is  hereto  attached,  marked  Exhibit 
"A"  and  made  a  part  hereof. 

IV. 

That  acting  in  compliance  with  law  and  pursuant 
to  duly  delegated  authority,  the  RFC  Price  Ad- 
justment Board  duly  commenced  renegotiation  pro- 
ceedings with  the  defendants  and  duly  determined, 
on  or  about  May  17,  1945,  that  of  the  profits  real- 
ized by  the  defendants  on  said  Contract  No. 
W-869-Eng.-6202,  the  sum  of  $55,000.00  represented 
excessive  profits.  And  on  or  about  said  date,  the 
said  RFC  Price  Adjustment  Board,  in  compliance 
with  law  and  pursuant  to  duly  delegated  authority, 
acting  through  its  chairman  Mr.  G.  B.  Coit,  issued 
a  unilateral  determination  and  order,  a  copy  of 
which  is  attached  hereto,  marked  Exhibit  B,  and 
made  a  part  hereof. 
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V. 

That  thereafter,  on  or  about  March  17,  1945,  the 
Treasurer  of  the  R.F.C.  Price  Adjustment  Board, 
by  registered  mail,  served  upon  said  defendants,  a 
letter  of  demand  directed  to  said  defendants  to  pay 
to  said  board  said  excessive  profits  of  $55,000.00, 
less  the  tax  credit,  if  ay,  to  which  defendants  might 
be  entitled  under  the  provisions  of  Section  3806  of 
the  Internal  Revenue  Code,  a  copy  of  which  demand 
is  hereto  attached,  marked  Exhibit  C,  and  made  a 
part  hereof. 

VI. 

That  the  tax  credit  to  which  the  defendants  are 
entitled  under  said  section  3806  of  the  Internal 
Revenue  Code  is  in  the  sum  of  $35,034.59,  computed 
as  aforesaid  by  the  Commissioner  of  Internal 
Revenue. 

VII. 

That  the  said  defendants  have  refused  and  still 
refuse  to  pay  to  the  plaintiffs  the  said  excessive 
profits  of  $55,000.00  less  the  aforesaid  tax  credit, 
but  that  the  United  States  has  from  time  to  time 
applied  to  said  obligation  the  sum  of  $7,076.45,  out 
of  funds  which  have  at  various  times  come  due  to 
the  defendants  and  have  been  applied  either  to 
payment  of  interest  which  had  therefore  accrued 
or  to  reduction  of  the  principal  obligation,  a  state- 
ment of  which  is  hereto  attached,  marked  Exhibit 
''D"  and  made  a  part  hereof.  There  remains  due 
and  owing  to  the  plaintiffs  a  principal  balance  of 


6  United  States  of  America 

$13,341.59,  and  interest  thereon  at  Q%  per  annum 
from  September  29,  1945. 

Wherefore,  plaintiffs  pray  for  judgment  against 
the  defendants  C.  E.  Bonnell  and  Roy  T.  Earley  in 
the  sum  of  $13,341.59  plus  interest  thereon  at  the 
rate  of  6%  per  annum  from  September  29,  1945, 
together  with  plaintiffs'  costs  herein,  and  for  such 
other  and  further  relief  as  to  the  court  may  seem 
just  and  proper. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney 

/s/  GUY  A.  B.  DOVELL, 

Assistant  United  States 
Attorney. 

EXHIBIT  A 

(Copy) 

Agreement  of  Joint  Adventure 

This  Agreement  made  this   day  of  May, 

1942,  between  C.  E.  Bonnell,  doing  business  as 
Bonnell  Construction  Company,  hereinafter  re- 
ferred to  as  "Bonnell,"  party  of  the  first  part,  and 
Roy  T.  Earley,  doing  business  as  Roy  T.  Earley 
Company,  hereinafter  referred  to  as  "Earley," 
party  of  the  second  part,  Witnesseth: 

The  parties  hereto  are  building  contractors  who 
have,  for  a  long  period  of  time,  engaged  in  building 
construction  in  the  Pacific  Northwest  and  have 
organizations  and  equipment  adapted  to  and  suit- 
able for  the  carrying  out  of  construction  projects. 
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Heretofore,  Bonnell  was  awarded  a  contract  by 
the  United  States,  acting  by  and  through  the 
United  States  Engineers  Corps,  for  the  construc- 
tion of  approximately  three  hundred  structures  for 
the  use  of  the  202nd  Coast  Artillery  Corps,  Anti- 
Aircraft,  in  the  vicinity  of  Bremerton,  Washington, 

which  contract  is  known  as  contract  No 

and  dated  upon  the day  of ,  1942, 

and  which  is  made  a  part  hereof  by  reference. 

By  the  terms  of  said  contract  Bonnell  is  required 
to  furnish  to  the  United  States  a  performance  bond 
in  the  amount  thereof.  Bonnell  has  the  experience 
and  employee  personnel  and  a  substantial  portion 
of  the  equipment  necessary  for  the  successful  com- 
pletion of  said  contract.  He  is,  however,  without 
sufficient  funds  to  provide  a  performance  bond  or 
to  pay  for  materials  and  labor  necessary  to  be  pur- 
chased or  employed  previous  to  the  time  that 
moneys  are  received  under  the  contract  from  the 
United  States. 

Earley  is  able  and  willing  to  finance  the  perform- 
ance of  said  contract  and  to  furnish  any  and  all 
accounting  services  in  connection  therewith  for  a 
percentage  of  the  net  profits,  if  any,  from  such 
contract,  as  hereinafter  set  forth. 

In  view  of  the  foregoing  facts  and  circumstances, 
it  is  Agreed  that  the  parties  hereto,  as  joint  adven- 
turers in  this  particular  transaction,  and  in  no 
other  respect,  will  undertake  the  full  performance 
of  said  contract  upon  the  following  terms  and  con- 
ditions : 
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1.  Bonnell  will  manage  and  direct  all  construc- 
tion operations  in  connection  with  the  performance 
of  said  contract;  not  including,  however,  the  opera- 
tion of  the  accounting  department  thereof,  and  will 
hire  and  discharge,  if  necessary,  any  and  all  labor- 
ers, foreman  or  other  persons  reasonably  required 
to  aid  and  assist  in  the  carrying  out  of  such  con- 
tract. For  the  services  to  be  performed  by  Bonnell 
in  connection  with  this  venture  he  shall  receive  the 
sum  of  Four  Hundred  Dollars  ($400.00)  per  month, 

beginning  upon  the day  of  May,  1942,  which 

shall  be  considered  one  of  the  labor  costs  of  the 
undertaking  and  be  charged  up  against  the  gross 
sums  received  before  the  division  of  net  profits,  as 
hereinafter  set  forth. 

2.  The  parties  hereto  agree  to  sign  an  applica- 
tion for  a  performance  bond  and  Earley  will  fur- 
nish the  necessary  indemnity  or  guaranty  in  order 
to  secure  the  issuance  of  such  a  bond;  the  cost 

'thereof,  if  any,  sustained  by  Earley  to  likewise  be 
charged  as  a  proper  cost  in  connection  with  the 
job.  Bonnell  will  sign  said  bond  without  the  joinder 
of  Earley  thereto. 

3.  Earley  agrees  to  furnish  all  funds  or  credit 
which  may  be  required  to  enable  the  contract  to  be 
performed.  It  is  Agreed,  however,  that  in  this  con- 
nection Earley  shall  furnish  such  necessary  clerical 
help  or  accountants  as  may  be  reasonably  required 
in  connection  with  the  performance  of  this  contract 
and  that  all  receipts  and  disbursements  made  shall 
be  made  under  the  supervision  and  control  of  such 
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person  as  may  be  designated  by  Earley.  The  reason- 
able and  necessary  salaries  and  wages  of  such 
clerical  or  accounting  help  so  furnished  by  Earley 
shall  be  charged  to  the  job  and  against  gross  re- 
ceipts before  the  division  of  profits. 

4.  In  the  event  that,  previous  to  the  full  per- 
formance of  said  contract  Bonnell  shall  die  or  be- 
come disabled  so  as  to  be  unable  to  fully  and  com- 
pletely manage  and  supervise  said  contract,  then 
Earley  may,  at  his  option,  take  over  the  full  man- 
agement and  control  of  the  completion  of  the  con- 
tract and  that,  in  such  event,  he  may  designate  or 
appoint  either  himself  or  some  other  person  who 
shall  perform  the  duties  theretofore  carried  on  by 
Bonnell  and  shall  be  paid  therefor,  as  a  cost  to  be 
charged  against  the  job,  the  sum  of  Four  Hundred 
Dollars   ($400.00)   per  month. 

5.  It  is  contemplated  that  Earley  will  furnish 
all  office  equipment  stationery  and  other  supplies 
in  connection  with  the  clerical  and  accounting  de- 
partment and  that  Bonnell  will  furnish  certain 
machinery,  tools  and  equipment  necessary  to  be 
used  in  the  performance  of  the  contract.  It  is 
Agreed  that  a  reasonable  rental  shall  be  charged  by 
the  parties  against  the  job  for  the  use  of  the  per- 
sonal property  hereinbefore  described  and  that  each 
of  them  shall  recover  such  reasonable  rental  from 
the  gross  receipts  before  division  of  profits. 

6.  In  the  event  that  it  shall  be  found  necessary 
to   purchase   any   machinery,   tools,   equipment   or 
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office  supplies  and  equipment  in  order  to  complete 
said  contract,  then  the  same  shall  be  deemed  to  be 
owned  jointly  by  the  parties  and  upon  the  comple- 
tion of  the  job  shall  either  be  divided  in  a  manner 
mutually  agreed  upon  between  the  praties  or  else 
sold  and  the  proceeds  equally  divided  between  the 
parties. 

7.  It  is  Agreed  that  said  job  will  be  performed 
under  the  trade-name  of  "Bonnell  Construction 
Company  of  Bremerton"  and  that  all  funds  ad- 
vanced by  Earley  or  any  other  person,  firm  or  cor- 
poration in  connection  with  said  job  and  all  moneys 
received  from  the  Government  in  connection  there- 
with, shall  be  placed  in  a  special  fund  which  shall 
be  separate  and  apart  from  other  funds  of  the 
parties  hereto  and  shall  not  be  subject  to  with- 
drawal or  check  except  upon  the  signature  or  signa- 
tures of  such  person  or  persons  as  may  be  mutually 
agreed  upon  between  the  parties. 

8.  It  is  Agreed  that  after  all  labor,  taxes,  rent- 
als, materials  and  other  items  of  expense,  including 
the  salary  of  Bonnell,  as  aforesaid,  and  including 
also  the  salaries  of  persons  designated  by  Earley 
and  employed  in  the  accounting  department,  have 
been  paid  in  full,  then  the  difference,  if  any,  be- 
tween the  gross  amounts  received  from  the  United 
States  under  said  contract  and  said  costs  shall  be 
disbursed  as  follows: 

(a)  There  shall  be  paid  therefrom  to  Earley 
from  said  funds  an  amount  equal  to  all  advances 
made  by  him  in  the  course  of  the  performance  of 
the   contract  and,   in  addition  thereo,   an  amount 
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equal  to  all  interest  paid  by  him  upon  funds  bor- 
rowed by  him  and  used  in  the  performance  of  the 
venture. 

(b)  There  shall  be  paid  to  each  of  the  parties 
reasonable  rental  for  the  use  of  machinery  and 
equipment,  as  provided  in  paragraph  five  hereof. 

(c)  Any  sums  remaining  after  said  payments 
shall  then  be  divided  equally  between  the  parties; 
that  is  to  say,  each  of  the  parties  shall  receive  fifty 
per  cent  (50%)  of  the  net  profits,  before  income 
taxes,  which  may  accrue  after  the  payments  of  the 
items  aforesaid. 

Executed  in  duplicate,  the  day  and  year  first 
above  written. 


Doing  business  as  Bonnell 
Construction  Company, 
First  Party, 

Doing  business  as  Roy  T. 
Earley  Company,  Second 
Party. 

EXHIBIT  B 

(Copy) 

RFC  Price  Adjustment  Board 
Determination  of  Excessive  Profits 

Whereas,  C.  E.  Bonnell  (doing  business  as  Bon- 
nell Construction  Company),  of  Tacoma,  Washing- 
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ton,  has  heretofore  entered  into  a  certain  contract 
(hereinafter  referred  to  as  "said  contract")  with 
the  United  States  of  America  (acting  through  the 
Secretary  of  War  and  the  Corps  of  Engineers) 
numbered  W869-ENG-6202,  which  is  subject  to  re- 
negotiation pursuant  to  Section  403  of  the  Sixth 
Supplemental  National  Defense  Appropriation  Act, 
1942,  as  last  amended  July  14,  1943,  and  as  affected 
by  Title  VII  of  the  Revenue  Act  of  1943  so  far  as 
applicable  (such  Section  403  as  so  amended  and 
affected  being  herein  called  "Section  403") ;  and 

Whereas  Roy  T.  Earley  (doing  business  as  Roy 
T.  Earley  Company),  of  Tacoma,  Washington,  has 
entered  into  an  agreement  of  joint  adventure  with 
said  C.  E.  Bonnell  for  the  performance  of  said 
Contract,  whereby  said  C.  E.  Bonnell  and  said  Roy 
T.  Earley  became  and  were  joint  adventurers  for 
the  full  performance  of  said  Contract  and  for  the 
sharing,  upon  the  terms  recited  in  such  agreement 
of  joint  adventure,  of  the  profits  to  be  realized 
under  said  Contract;  and 

Whereas,  There  has  been  delegated  by  the  Sec- 
retary of  War  by  appropriate  authority  (under 
subsection  (f)  of  Section  403)  to  the  RFC  Price 
Adjustment  Board  (herein  sometimes  called  the 
"Board")  and  its  duly  authorized  representative  or 
representatives  all  of  the  power,  authority  and  dis- 
cretion necessary  to  the  conduct  of  the  renegotia- 
tion of,  and  the  elimination  of  excessive  profits 
realized  under,  said  Contract;  and 
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Whereas,  Renegotiation  lias  taken  place  be- 
tween the  Board  on  the  one  part  and,  on  the  other 
part,  said  C.  E.  Bonnell  and  said  Roy  T.  Earley, 
joint  adventurers  for  the  performance  of  said  Con- 
tract (and  as  such  joint  adventurers  sometimes 
hereinafter  referred  to  as  ''Contractor"),  pursuant 
to  the  provisions  of  Section  403  and  pursuant  to 
such  delegation,  for  the  purpose  of  eliminating  ex- 
cessive profits  realized  by  Contractor  during  its 
fiscal  year  ended  December  31,  1942,  under  said 
Contract;  and 

Whereas,  as  a  basis  for  said  renegotiation  the 
Board  has  considered  certain  financial,  operating 
and  other  data,  submitted  by  Contractor  or  ob- 
tained by  the  Board  from  governmental  or  other 
reliable  sources,  relating  to  the  profits  realized  by 
Contractor  during  said  fiscal  year  under  said  Con- 
tract; and 

Whereas,  Contract  has  been  granted  the  oppor- 
tunity to  submit  such  information  and  to  present 
such  contentions  as  Contractor  deemed  material  in 
determining  the  excessiveness  of  said  profits  and 
the  renegotiability  of  said  Contract,  and  due  con- 
sideration has  been  given  to  the  financial,  operating 
and  other  data  and  information  so  furnished  or 
obtained  and  each  of  the  contentions  so  presented : 

Now  Therefore,  Pursuant  to  the  power,  authority 
and  discretion  vested  in  the  Secretary  of  War  under 
the  provisions  of  Section  403,  as  heretofore  dele- 
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gated  to  the  Board,  it  is  hereby  found  and  deter- 
mined by  the  RFC  Price  Adjustment  Board ; 

1.  That  $55,000  of  the  profits  realized  by 
Contractor  during  its  fiscal  year  ended  Decem- 
ber 31,  1942,  under  said  Contract  are  ex- 
cessive. 

2.  That  in  connection  with  the  payment  or 
discharge  by  any  means  of  the  amount  of  ex- 
cessive profits  hereby  found  and  determined  to 
have  been  realized  by  Contractor,  Contractor 
shall  be  credited  with  the  aggregate  of  the 
amounts,  if  any,  to  which  said  C.  E.  Bonnell 
and  said  Roy  T.  Earley  may  be  entitled  under 
Section  3806  of  the  Internal  Revenue  Code  as 
computed  by  the  Commissioner  of  Internal 
Revenue. 

Accordingly,  it  is  hereby  ordered  and  directed 
that  the  excessive  profits  so  found  and  determined, 
less  the  aggregate  of  any  such  tax  credits,  shall 
be  eliminated  by  any  one  or  more  of  the  methods 
provided  for  in  Section  403;  and  that  the  appro- 
priate representatives  of  the  Board  shall  take  any 
and  all  action  which  may  be  necessary  or  desirable 
to  effect  such  elimination. 

RFC  PRICE  ADJUSTMENT 
BOARD, 

By:  (Signed)  G.  B.  COIT, 

Vice  Chairman. 
Mar  17  1945 
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EXHIBIT  C 

(Copy) 

RFC  Price  Adjustment  Board 

811  Vermont  Avenue,  N.W. 

Washington  25,  D.  C. 

Mar  17,  1945 
Roy  T.  Earley  and  C.  E.  Bonnell 
Trading  as  Bonnell  Construction  Company  of 

Bremerton 
760%  Commerce  Street 
Tacoma,  Washington 

Gentlemen : 

Enclosed  is  a  signed  copy,  of  even  date  herewith, 
of  a  Determination  and  Order  entered  in  proceed- 
ings for  the  renegotiation  of  profits  realized  under 
Contract  No.  W869-ENG-6202  during  your  fiscal 
year  ended  December  31,  1942,  pursuant  to  Section 
403  of  the  Sixth  Supplemental  National  Defense 
Appropriation  Act,  1942,  as  last  amended  July  14, 
1943,  and  as  affected  by  Title  VII  of  the  Revenue 
Act  of  1943. 

You  will  observe,  from  an  examination  of  such 
document,  that  this  Board  has  determined  that 
$55,000  of  profits  realized  by  you  during  the  fiscal 
year  under  review  were  excessive,  and  that  under 
its  terms  you  are  ordered  and  directed  to  repay 
excessive  profits  in  that  amount  less  the  aggregate 
of  the  amounts  of  the  tax  credits,  if  any,  to  which 
you  may  be  entitled  pursuant  to  Section  3806  of 
the  Internal  Revenue  Code. 

Demand  is  accordingly  hereby  made  upon  you  for 
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payment  of  the  amount  due  under  the  terms  of  the 
Order.  Payment  should  be  made  in  the  form  of  a 
check  or  draft  made  payable  to  the  order  of  "RFC 
Price  Adjustment  Board,"  and  mailed  to  the 
Board,  for  the  attention  of  the  undersigned,  811 
Vermont  Avenue,  Northwest,  Washington  25,  D.C. 
Interest  at  the  rate  of  6%  per  annum  on  the  net 
amount  due  will  become  payable  from  and  after  a 
date  fifteen  days  from  the  date  of  this  letter  of 
demand. 

You  should  furnish  us  either  with  the  originals 
or  with  certified  copies  of  the  communications  from 
the  Internal  Revenue  Agent  in  Charge,  supporting 
the  amount  of  the  tax  credits  for  which  allowance 
is  claimed  in  calculating  the  net  amount  due  under 
the  Order. 

Very  truly  yours, 
/s/  FACIUS  W.  DAVIS, 
Enclosure  Treasurer. 

Return  Receipt 
(Copy) 

Received  from  the  Postmaster  the  Registered  or 
Insured  Article,  the  original  number  of  which  ap- 
pears on  the  face  of  this  Card. 

1.  ROY  T.  EARLEY 

(Signature  of  name  of  addressee) 
C.  E.  BERNA  (illegible) 

2.  C.  E.  BERNA  (illegible) 

(Signature  of  addressee's  agent — Agent 
should  enter  addressee's  name  on  line 
ONE  above) 
Date  of  delivery:  March  22,  1945. 
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EXHIBIT  D 

!  BONNELL  CONSTRUCTION  COMPANY 

I  Recoveries : 

Application 
Department  Effective  Date  Amount  Interest  Principal 

(War  7/  4/45  $3,064.34      $232.02        $2,831.32 

War  8/  9/45  3,134.86        101.40  3,033.46 

War  9/29/45  877.25        118.21  759.04 

Interest  Computations: 

Interest 
Balance  Accrual  Recovery  Balance 

$19,965.41  4/24/45  to  7/  4/45  $    233.02  $233.02  — 0— 

17,134.09  7/  4/45  to  8/  9/45  101.40  101.40  — 0— 

14,100.63  8/  9/45  to  9/29/45  118.21  118.21  — 0— 

13,341.59  9/29/45  to  8/  1/47  1,471.60  —0—  $1,471.60 

Interest  from  8/1/47  on  $13,341.59  amounts  to  $2.1931  per  day. 

Eeceived  RFC  Price  Adjustment  Board  Aug.  22,  1947.  Office  of  the 
Secretary. 

[Endorsed]  :  Filed  June  29,  1948. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  STRIKE 

Comes  now  C.  E.  Bonnell,  d/b/a  The  Bonnell 
Construction  Company,  one  of  the  defendants 
herein,  and  moves  to  strike  the  complaint  herein  for 
the  reason  and  upon  the  ground  that  there  is  sought 
to  be  set  out  in  said  complaint  separate  alleged 
causes  of  action  against  the  defendants  founded 
upon  a  separate  transaction  and  occurrence  which 
are  not  stated  in  separate  counts  as  required  by 
Sub-division  (b)  Rule  10  of  the  Rules  of  Practice 
prescribed  for  the  District  Courts  of  the  United 
States. 

In  the  alternative,  and  in  the  event  that  the  fore- 
going Motion  be  denied  and  without  waiving  said 
Motion,  this  defendant  moves  for  an  order  of  the 
Court  striking  each  and  every  portion  of  said  com- 
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plaint,  including  Exhibit  D  attached  thereto,  which 
refers  to  interest  or  the  alleged  liability  of  this  de- 
fendant to  the  plaintiffs  for  interest. 
/s/  L.  L.  THOMPSON, 

HENDERSON,  CARNAHAN  & 
THOMPSON, 
Attorneys  for  defendant  C.  E. 
Bonnell. 

Copy  received  this  20th  day  of  July,  1948. 
/s/  J.  CHARLES  DENNIS, 
U.  S.  Attorney. 

[Endorsed]  :    Filed  July  20,  1948. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Comes  now  C.  E.  Bonnell,  d/b/a  The  Bonnell 
Construction  Company,  one  of  the  defendants 
herein,  and  moves  to  dismiss  this  action  for  the  rea- 
son and  upon  the  ground  that  the  complaint  fails 
to  state  a  claim  against  this  defendant  upon  which 
relief  can  be  granted. 

/s/  L.  L.  THOMPSON, 

HENDERSON,  CARNAHAN  & 
THOMPSON, 
Attorneys  for  defendant  C.  E. 
Bonnell. 

Copy  received  this  20th  day  of  July,  1948. 
/s/  J.  CHARLES  DENNIS, 
U.  S.  Attorney. 

[Endorsed] :    Filed  July  20,  1948. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 
Comes  now  Roy  T.  Earley,  d.b.a  The  Roy  T. 
Earley  Company,  one  of  the  defendants  herein,  and 
moves  to  dismiss  this  action  for  the  reason  and  upon 
the  ground  that  the  complaint  fails  to  state  a  claim 
against  this  defendant  upon  which  relief  can  be 
granted. 

/s/  L.  L.  THOMPSON, 

HENDERSON,  CARNAHAN  & 
I  THOMPSON, 

P  Attorneys  for  defendant  Roy 

T.  Earley. 

Copy  received  this  20th  day  of  July,  1948. 

/s/  J.  CHARLES  DENNIS, 

U.  S.  Attorney. 
[Endorsed] :     Filed  July  20,  1948. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  STRIKE 

Comes  now  Roy  T.  Earley,  d/b/a  The  Roy  T. 
Earley  Company,  one  of  the  defendants  herein,  and 
moves  to  strike  the  complaint  herein  for  the  reason 
and  upon  the  ground  that  there  is  sought  to  be  set 
out  in  said  complaint  separate  alleged  causes  of  ac- 
tion against  the  defendants  founded  upon  a  sepa- 
rate transaction  and  occurrence  which  are  not  stated 
in  separate  counts  as  required  by  Sub-division  (b) 
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Rule  10  of  the  Rules  of  Practice  prescribed  for  the 
District  Courts  of  the  United  States. 

In  the  alternative,  and  in  the  event  that  the  fore- 
going Motion  be  denied  and  without  waiving  said 
Motion,  this  defendant  moves  for  an  order  of  the 
Court  striking  each  and  every  portion  of  said  com- 
plaint, including  Exhibit  D  attached  thereto,  which 
refers  to  interest  or  the  alleged  liability  of  this 
defendant  to  the  plaintiffs  for  interest. 

/s/  L.  L.  THOMPSON, 

HENDERSON,  CARNAHAN  & 
THOMPSON, 
Attorneys  for  defendant  Roy 
T.  Earley. 

Copy  received  this  7/20/48. 

/s/  J.  CHARLES  DENNIS, 
U.  S.  Attorney. 
[Endorsed] :    Filed  July  20,  1948. 


[Title  of  District  Court  and  Cause.] 

ORDER 

This  matter  coming  on  regularly  for  hearing  on 
January  24,  1949,  pursuant  to  notice,  upon  the  sepa- 
rate motions  of  the  defendants  herein  to  strike  the 
complaint  upon  the  ground  that  alleged  separate 
causes  of  action  are  not  set  forth  in  separate 
counts,  and  in  the  alternative,  that  all  reference  to 
liability  for  interest  in  the  complaint  and  Exhibit 
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**D"  attached  thereto  be  stricken,  and  upon  the 
separate  motions  of  the  defendants  to  dismiss  the 
complaint  on  the  ground  that  it  fails  to  state  a 
claim  against  the  respective  defendants  upon  which 
relief  can  be  granted,  and  the  defendants  having 
served  and  filed  their  memorandum  on  Motion  to 
Dismiss,  Motion  to  Separately  State,  or  in  the  Al- 
ternative to  Strike,  and  the  plaintiff  having  served 
and  filed  its  memorandum  and  Reply  Brief  upon 
the  points  of  law  specified  in  defendant's  mem- 
^orandum  and  motions,  and  the  court  having  heard 
the  arguments  of  L.  L.  Thompson,  of  counsel  for 
defendants,  in  support  of  said  motions,  except  the 
motion  to  separately  state  which  counsel  assertedly 
abandoned  on  behalf  of  defendants,  and  having 
heard  the  argument  of  Gruy  A.  B.  Do  veil.  Assistant 
United  States  Attorney,  of  counsel  for  plaintiffs,  in 
opposition  thereto,  and  the  court  having  taken  under 
advisement  the  question  of  constitutionality  of  the 
Renegotiation  Act  in  its  application  to  a  Govern- 
ment executed  contract  as  outlined  in  defendants' 
memorandum  and  argument,  and  having  on  Janu- 
ary 25,  1949,  in  open  court  rendered  its  decision 
overruling  and  denying  said  motions  with  excep- 
tions allowed  defendants,  it  is  now,  therefore. 

Ordered  that  the  defendants'  said  motions  to 
strike  the  complaint,  or  in  the  alternative  to  strike 
all  reference  to  liability  for  interest  be  and  the  same 
are  hereby  overruled,  and  that  defendants'  motions 
to  dismiss  the  complaint  be  and  the  same  are  hereby 
in  all  respects  denied. 
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To  each  of  which  rulings,  except  as  to  the  mo- 
tions to  separately  state,  the  defendants,  by  counsel, 
except  and  their  exceptions  are  hereby  allowed. 

It  is  the  further  Order  of  the  court  that  the  de- 
fendants shall  have  thirty  (30)  days  from  the  date 
of  entry  of  this  order  within  which  to  file  and  serve 
their  answer  to  the  complaint  herein. 

Done  in  Open  Court  this  27th  day  of  Jan.,  1949. 

/s/  CHARLES  H.  LEAVEY, 
U.  S.  District  Judge. 

Approved  as  to  Form : 

/s/  L.  L.  THOMPSON, 

Of  Counsel  for  Defendants. 
Presented  by: 

/s/  GUY  A.  B.  DOVELL, 

Assistant  U.  S.  Attorney. 

[Endorsed]  :    Filed  Jan.  27,  1949. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Come  now  the  defendants  and  for  answer  to  the 
complaint  of  the  plaintiffs  admit,  deny  and  allege 
as  follows: 

I. 

Defendants  admit  the  allegations  contained  in 
paragraphs  I  and  II  of  the  complaint. 
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II. 

Defendants  admit  the  allegations  contained  in 
paragraph  III  of  the  complaint  except  that  they 
deny: 

1.  That  there  was  any  agreement  that  said  job 
would  be  performed  under  the  trade  name  of  Bon- 
nell Construction  Company. 

2.  That  there  was  ever  any  agreement  between 
these  defendants  by  which  the  defendant  Bonnell 
constituted  the  defendant  Earley  as  his  agent  for 
all  purposes  of  said  War  Department  contract,  or 
for  any  purpose. 

III. 

Answering  the  allegations  contained  in  para- 
graph IV  of  the  complaint,  these  defendants  deny 
each  and  every  allegation  therein  contained,  except 
that  they  admit  that  the  RFC  Price  Adjustment 
Board  mailed  to  the  defendant  Bonnell  a  certain 
document  which,  in  words  and  figures,  was  the  same 
as  Exhibit  ^'B"  attached  to  the  complaint. 

IV. 

Answering  the  allegations  contained  in  paragraph 

V  of  the  complaint,  these  defendants  admit  that  a 
letter  which,  in  words  and  figures,  was  the  same  as 
Exhibit  "C"  attached  to  the  comjilaint,  was  mailed 
to  and  received  by  the  defendant  C.  E.  Bonnell. 

V. 

Answering  the  allegations  contained  in  paragraph 

VI  of  the  complaint,  these  defendants  admit  that 
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in  the  event  it  should  be  adjudicated  that  the  profits 
received  by  them  under  said  contract  were  exces- 
sive in  the  sum  of  $55,000.00,  then  there  should  be 
credited  thereon  a  tax  credit  of  $35,034.59  as  alleged 
in  said  paragraph. 

VI. 

Answering  the  allegations  contained  in  paragraph 
VII  of  said  complaint,  these  defendants  deny  each 
and  every  allegation  therein  contained,  except  that 
they  admit: 

1.  That  they  have  refused  and  still  refuse  to  vol- 
untarily pay  to  the  plaintiffs  any  sums  of  money 
claimed  by  the  plaintiffs  to  be  due  under  said  alleged 
renegotiation. 

2.  That  they  admit  that  the  plaintiffs  have  here- 
tofore withheld  from  the  defendant  Bonnell  the 
sum  of  $7,076.45,  which  represents  moneys  they 
would  otherwise  have  paid  to  Bonnell  upon  other 
transactions  between  Bonnell  and  the  plaintiffs. 

The  defendants  further  allege  that  in  addition  to 
the  sum  of  $7,076.45,  the  plaintiffs  on  April  6,  1948 
withheld  and  wrongfully  applied  upon  said  rene- 
gotiation claim  the  sum  of  $307.73,  which  sum  rep- 
resented an  income  tax  refund  allowed  to  the  de- 
fendant Bonnell  by  the  Bureau  of  Internal  Revenue 
of  the  United  States.  Defendants  also  deny  that 
there  is  due,  owing  and  unpaid  from  these  defend- 
ants to  the  plaintiffs  the  sum  of  $13,341.59,  with 
interest,  or  any  sum  whatsoever. 

For  a  separate  partial  answer  and  defense  to  said 
complaint,  insofar  as  the  plaintiffs'  claim  for  in- 
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terest  is  concerned,  and  without  admitting  that 
defendants  are  liable  to  the  plaintiffs  herein  any 
sum,  defendants  allege: 


The  contract  entered  into  between  defendant 
Bonnell  and  the  plaintiffs,  referred  to  in  the  com- 
plaint, was  entered  into  shortly  after  the  beginning 
of  World  War  No.  2  and  was  for  the  immediate 
construction  of  certain  military  barracks  in  Brem- 
erton. The  defendant  Bonnell  made  a  lump  sum 
contract  with  the  plaintiffs  for  the  construction  of 
said  barracks  and  secured  the  performance  thereof 
by  a  security  bond.  Said  contract  provided  that 
the  vv^ork  must  be  completed  within  sixty  days  and 
involved  much  hazard  and  risk  of  loss  arising  out 
of  the  then  uncertainty  with  respect  to  securing  ma- 
terials and  adequate  labor.  Defendant  Earley  had 
been  for  many  years  engaged  in  the  contracting 
business  and  during  the  year  1942  he  took  contracts 
from  the  plaintiffs  necessitated  by  the  war  in  a 
substantial  sum.  Earley  was  renegotiated  by  the 
plaintiffs  for  all  of  his  said  contracts  which  were 
subject  to  renegotiation  in  said  years  and  it  was 
found  and  determined  that  he  made  no  excessive 
profits  and  he  was  not  required  to  repay  to  the  Gov- 
ernment any  sum  whatsoever  upon  said  contracts. 
During  said  time  it  was  almost  the  universal  prac- 
tice of  the  Government  to  renegotiate  war  contracts 
on  an  annual  basis  and  this  practice  was  made 
obligatory  by  Congress  in  the  amendment  made  by 
Congress  to  the  original  Act  in  October,  1943.    The 
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effect  of  the  action  taken  by  the  plaintiffs  in  this 
case  is  to  apply  to  the  defendant  Earley  an  inequita- 
ble and  unjust  rule  not  followed  in  the  renegotiation 
of  other  war  contracts  on  account  of  the  fortuitous 
event  that  in  this  particular  instance  the  defendant 
Earley  had  a  joint  venture  arrangement  with  the 
defendant  Bonnell. 

II. 

During  said  time  also  the  ordinary  commercial 
rate  of  interest  in  the  community  ranged  from  3%% 
to  4:^2%,  even  upon  open  and  commercial  unsecured 
loans.  During  the  same  period  the  Government 
paid  interest  upon  loans  made  to  it  ranging  from 
less  than  1%  on  short-term  loans  to  a  maximum  of 
2.9%  on  Treasury  Bond  loans.  The  figure  of  6% 
interest  demanded  by  the  Government  was  and  is 
excessive  and  exhorbitant,  since  during  said  period 
there  were  few,  if  any,  loans  of  a  legitimate  business 
nature  made  at  such  an  interest  rate.  In  the  case 
of  Arkansas  Valley  Railway  vs.  U.  S.,  68  Fed.  Sup. 
727,  the  Government  contended  in  the  Court  of 
Claims  of  the  United  States  in  a  suit  brought 
against  it  on  a  claim  for  which  the  statute  provided 
no  rate  of  interest,  that  it  ought  not  to  exceed  4%, 
which  rate  of  interest  was  fixed  by  the  Court  of 
Claims.  Defendants  allege  that  the  Government,  by 
reason  of  the  position  taken  by  it  in  said  case  before 
the  Court  of  Claims,  has  established  a  maximum 
interest  rate  which  should  be  charged,  and  that  the 
charging  of  interest  in  excess  of  4%  would  be  in- 
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equitable  and  unjust  and  contrary  to  the  position 
taken  by  the  Government  with  respect  to  claims 
against  it. 

III. 

On  June  20,  1946  the  attorneys  for  these  defend- 
ants received  a  letter  from  Guy  A.  B.  Dovell,  As- 
sistant United  States  Attorney  in  Tacoma,  in  which 
said  attorneys  were  advised  that  the  office  of  the 
District  Attorney  was  "in  receipt  of  instructions 
from  the  Attorney  General  of  the  United  States  to 
undertake  settlement  of  the  above  matter."  The 
matter  referred  to  in  the  letter  was  the  claim  of  the 
Government  against  these  defendants  herein  in- 
volved. Thereafter,  there  was  some  discussion  be- 
tween defendants'  attorneys  and  Mr.  Dovell  which 
culminated  in  the  submission  by  defendants'  coun- 
sel to  Mr.  Dovell  on  October  18,  1946  of  an  offer  of 
compromise  and  settlement.  Defendants  allege  on 
information  and  belief  that  said  offer  of  compromise 
so  made  was  forwarded  by  the  office  of  the  District 
Attorney  to  the  Attorney  General  of  the  United 
States.  Thereafter,  the  office  of  the  Attorney  Gen- 
eral of  the  United  States  advised  the  District  At- 
torney by  a  written  communication  as  follows: 

"In  view  of  the  circumstances  of  this  case, 
it  is  suggested  that  you  have  the  contractor's 
attorneys  to  make  a  formal  written  offer  of 
compromise  settlement  addressed  to  The  At- 
torney General.  The  offer  should  cover  in  full 
detail  exactly  what  the  contractor  proposes  to 
do.     A  copy  of  such  proposal  can  be  lodged 
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with  you  at  the  same  time  the  original  is  mailed 
to  the  Department." 

Thereafter,  and  pursuant  to  said  suggestion  so 
made,  these  defendants  on  December  20,  1946  sub- 
-mitted  to  the  Attorney  General  of  the  United  States 
an  offer  of  compromise  and  settlement.  On  Janu- 
ary 13,  1947  one  John  F.  Sonnett,  Assistant  At- 
torney General  of  the  United  States,  and  apparently 
in  charge  of  this  claim,  sent  to  defendants '  attorneys 
a  letter  which,  omitting  salutation  and  signature, 
read  as  follows: 

"This  is  to  advise  you  that  your  letter  of 
December  20,  1946  is  being  considered  as  a 
formal  offer  of  compromise  settlement  in  this 
case. 

"As  is  customary  in  all  compromise  settle- 
ment cases  the  views  of  the  Government  agency 
in  interest  and  the  views  of  the  United  States 
Attorney  handling  the  case  will  be  sought  be- 
fore giving  the  offer  final  consideration  in  this 
Department.  We  are  now^  awaiting  the  views 
of  the  United  States  Attorney  at  Seattle,,  Wash- 
ington. As  soon  as  we  hear  from  him  you  will 
be  advised  of  the  Department's  final  position 
on  the  matter." 

Defendants  do  not  know  what,  if  any,  views  were 
expressed  by  the  United  States  Attorney  at  Seattle, 
Washington  concerning  defendants'  offer  of  com- 
promise, but  allege  on  information  and  belief  that 
it  was,  to  some  extent  at  least,  favorable.  At  this 
time  several  cases  were   pending   in  the   Federal 
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Courts  of  the  United  States  involving  the  validity 
of  the  Renegotiation  Act.  Defendants  allege,  on 
information  and  belief,  that  no  action  was  taken  on 
defendants'  offer  of  compromise,  pending  the  de- 
termination of  certain  cases  then  pending  in  the 
Federal  Courts.  In  any  event,  Mr.  Sonnett  did 
not  advise  defendants'  counsel  at  any  time  or  place 
*'of  the  Department's  final  position  on  the  matter," 
as  promised  in  his  letter  of  January  13,  1947. 
Neither  defendants  or  their  counsel  have  ever  re- 
ceived any  direct  advice  from  the  office  of  the  At- 
torney General  with  respect  to  the  position  of  that 
office  from  that  date.  However,  on  or  about  the 
1st  day  of  June,  1948  defendants'  attorneys  were 
advised  by  Mr.  Dovell  that  the  office  of  the  Attorney 
General  of  the  United  States  had  finally  decided 
to  reject  the  previous  compromise  proposal  made 
by  the  defendants  on  December  20,  1946.  The  delay 
in  the  final  determination  of  this  matter,  therefore, 
was  in  part,  at  least,  caused  by  the  action  of  the 
office  of  the  Attorney  General  of  the  United  States 
in  holding  under  consideration  defendants'  offer  of 
compromise  for  a  period  of  almost  one  and  one- 
half  years,  and  that  it  is  therefore  inequitable  to 
charge  and  assess  interest  at  the  rate  of  6%  per 
annum  against  the  defendants  during  that  period, 
since  no  complaint  had  been  filed  by  the  plaintiffs 
and  the  question  of  the  liability  of  the  defendants, 
in  view  of  the  fact  that  the  contract  had  been  en- 
tered into  before  the  date  of  the  passage  of  the  Re- 
negotiation Act,  was  at  least  doubtful. 
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Wherefore,  defendants  pray  judgment  as  follows : 

1.  That  this  action  be  dismissed  with  prejudice. 

2.  In  the  alternative,  and  in  the  event  that  the 
court  shall  refuse  to  dismiss  the  action  and  shall 
allow  a  recovery  of  the  face  of  the  plaintiffs'  claim, 
then  that  the  defendants  be  permitted  to  introduce 
evidence  concerning  the  interest  rate  to  be  applied. 

/s/  L.  L.  THOMPSON, 

HENDERSON,  CARNAHAN  & 
THOMPSON, 
Attorneys  for  Defendants. 

Received  copy  Feb.  10,  1949. 

/s/  GUY  A.  B.  DOVELL, 

Assistant  U.  S.  Attorney. 

[Endorsed]:     Filed  Feb.  10,  1949. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  JUDGMENT  ON  PLEADINGS 

Comes  now  the  plaintiffs  in  the  above-entitled 
action  by  their  attorneys,  J.  Charles  Dennis,  United 
States  Attorney,  and  Guy  A.  B.  Dovell,  Assistant 
United  States  Attorney,  and  respectfully  move  the 
court  to  enter  judgment  on  the  pleadings  filed  in 
this  case,  in  favor  of  the  plaintiffs  and  against  the 
defendants,  and  assign  therefor  the  following  rea- 
sons and  grounds. 
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I. 

That  on  or  about  April  24,  1942  defendant  C.  E. 
Bonnell,  d/b/a  The  Bonnell  Construction  Company 
entered  into  a  war  contract  with  plaintiffs,  which 
was  subject  to  renegotiation,  and  thereafter  in  order 
to  perform  said  contract  entered  into  a  joint  adven- 
ture agreement  with  defendant  Roy  T.  Earley, 
d/b/a  The  Roy  T.  Earley  Company,  whereby  it  was 
agreed  they  should  share  in  the  performance  of  said 
contract  and  equally  in  the  profits  therefrom,  and  as 
such  they  performed  said  contract. 

II. 

That  the  RFC  Price  Adjustment  Board,  in  com- 
pliance with  law  and  pursuant  to  duly  delegated 
authority  has  determined  that  $55,000.00  of  the 
profits  realized  by  the  defendants  during  the  fiscal 
year  ending  December  31,  1942,  under  said  con- 
tract, are  excessive,  and  for  which  they  are  liable 
to  plaintiffs. 

III. 

That  plaintiffs  are  suing  to  recover  the  sum  of 
$13,341.59,  being  the  net  amount  of  .said  obligation 
remaining  after  the  application  in  reduction  of  said 
obligation  of  tax  credits  in  the  sum  of  $35,034.59, 
and  the  sum  of  $7,076.45  out  of  funds  which  have 
at  various  times  come  due  to  the  defendants,  and 
have  been  applied  either  to  payment  of  interest 
which  theretofore  had  accrued  or  to  reduction  of 
principal  obligation. 
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IV. 

That  the  correctness  of  the  amount  claimed  as 
excessive  and  the  defenses  pertaining  thereto  are 
in  the  exclusive  jurisdiction  of  the  Tax  Court  of 
the  United  States;  and  the  issues  of  law  entertain- 
able  in  this  court  and  heretofore  raised  by  the 
defendants  pursuant  to  their  motions  herein  filed, 
have  been  determined  by  this  court  in  favor  of  the 
plaintiffs. 

V. 

That  defendants  are  indebted  to  plaintiffs  in  the 
sum  of  $13,341.59,  and  interest  from  September  29, 
1945,  as  pleaded,  at  such  rate  of  interest  as  the  court 
may  determine  to  be  proper. 

VI. 

That  Rule  12(c)  of  the  Federal  Rules  of  Civil 
Procedure,  as  amended,  with  reference  to  motion 
for  judgment  on  the  pleadings,  provides: 

''After  the  pleadings  are  closed,  but  within 
such  time  as  not  to  delay  the  trial,  any  party 
may  move  for  judgment  on  the  pleadings.  If, 
on  a  motion  for  judgment  on  the  pleadings, 
matters  outside  the  pleadings  are  presented  to 
and  not  excluded  by  the  court,  the  motion  shall 
be  treated  as  one  for  summary  judgment  and 
disposed  of  as  provided  in  Rule  56,  and  all 
parties  shall  be  given  reasonable  opportunity 
to  present  all  materials  made  pertinent  to  such 
a  motion  bv  Rule  56. ' ' 
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VII. 

That  in  support  of  the  position  that  the  matter  of 
interest  and  the  rate  thereof  applicable  to  the  obli- 
gation herein  involved  is  a   question   of  law,   the 
plaintiffs  herewith  submit  their  memorandum. 
/s/  J.  CHARLES  DENNIS, 

U.  S.  Attorney. 
/s/  GUY  A.  B.  DOVELL, 
Assistant  U.  S.  Attorney. 

Received  copy  of  above  Motion  this  22nd  day  of 
April,  1949. 

/s/  L.  L.  THOMPSON, 

Attorney  for   Defendants. 

[Endorsed]  :    April  22,  1949. 


[Title  of  District  Court  and  Cause.] 

TRANSCRIPT  OF  PROCEEDINGS 

25th  day  of  January,  1949 

Before:  The  Honorable  Charles  H.  Leavy,  United 
States  District  Judge,  at  Tacoma,  Wash- 
ington. 

APPEARANCES: 

GUY  A.  B.  DOVELL, 

Assistant  United  States  Attorney,  appeared 
for  the  Plaintiffs ;  and 
L.  L.  THOMPSON, 

of  Henderson,  Carnahan  and  Thompson, 
1410-24  Puget  Sound  Bank  Building, 
Tacoma,  Washington,  appeared  for  the 
Defendants. 
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The  Court:  Now  we  will  refer  to  Docket  1146, 
United  States,  et  al,  vs.  C.  E.  Bonnell,  doing  busi- 
ness as  Bonnell  Construction,  et  al,  for  final  dis- 
position. 

I  have  asked  counsel  back  into  Court  again  in 
connection  with  this  matter  because  since  it  was 
presented  by  oral  argument  yesterday  I  have 
checked  the  authorities  that  are  relied  upon  and 
gone  into  the  matter  much  more  fully  and  unless 
there  be  a  stipulation — I  would  want  that  to  be 
formal — I  do  not  feel  that  I  could  make  a  disposi- 
tion of  the  case  on  its  merits. 

I  think  there  ought  to  be,  for  the  purpose  of  a 
complete  record,  an  Answer  filed  herein,  and  that  is 
the  matter  that  I  want  to  take  up,  Mr.  Thompson, 
if  you  are  agreeable  to  that. 

Mr.  Thompson:  No;  I  am  not  consenting  that 
the  Court  make  a  disposition  on  the  merits  because 
I  take  it  that,  if  we  are  going  to  appeal  it,  I  don't 
want  to  do  it  on  this  record.  I  would  want  to  file 
an  Answer. 

The  Court:  You  couldn't  have  an  order  denying 
your  motion  to  dismiss  because  it  wouldn't  be  an 
appealable  order. 

Mr.  Thompson:     I  won't  stipulate. 

The  Court:     I  am  not  going  to  ask  you  to. 

There  are  two  or  three  motions  here.  There  is  a 
motion  to  state  separately  and  a  motion  to  dismiss. 

Mr.  Dovell :  The  motion,  I  think,  is  to  state  sepa- 
rately and  then  also  in  the  alternative  to  strike  the 
interest  and  then  there  is  another  motion  to  dismiss. 
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as  I  recall.  But,  the  motion  to  state  separately  was 
abandoned. 

The  Court:  Yes,  but  in  order  to  complete  the 
record  the  Court  will  overrule  that  motion  and 
allow  an  exception.  And  the  motion  to  strike  inter- 
est will  likewise  be  overruled.  And,  the  motion  to 
dismiss  will  have  to  be  denied.  And  an  exception 
will  be  allowed  to  each  ruling  and  a  formal  order 
made  and  the  Defendant  will  be  allowed  such  rea- 
sonable time  as  is  needed  to  file  an  Answer. 

Mr.  Thompson :  I  would  like  more  than  ten  days. 
I  would  like  at  least  thirty  days,  because  my  client 
went  back  to  Boston. 

The  Court:  You  want  additional  time,  Mr. 
Thompson  ? 

Mr.  Thompson:  I  would  want  additional  time. 
I  think  the  modus  operandi  would  be  to  put  an 
Answer  in  if  I  want  to  appeal.  I  wouldn't  want  to 
do  that  on  just  the  Government's  bill  of  complaint. 

The  Court:     How  much  time  do  you  wanf? 

Mr.  Thompson:  I  would  like  to  make  it  thirty 
days. 

The  Court:     Do  you  have  any  objection? 

Mr.  Dovell:  No,  your  Honor,  but  there  is  one 
point  that  I  would  like  to  have  covered  and  that  is 
counsel's  oral  motion  to  dismiss  Defendant  Earley 
that  was  made  yesterday. 

Mr.  Thompson:  That  wasn't  oral.  I  inter- 
posed  

The  Court:     They  are  separate  motions. 

Mr.  Dovell:    Yes,  your  Honor. 
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The  Court:  The  motion  will  be  denied  and  the 
Defendant's  will  have  thirty  days  in  which  to  plead 
further  in  this  matter.  You  may  prepare  a  formal 
order,  Mr.  Thompson,  and  an  exception  will  be 
allowed  the  Defendants. 

Mr.  Dovell:     Yes,  your  Honor. 
The  Court:     Now,  if  there  is  nothing  further, 
Court  will  be  adjourned. 

(Whereupon,  at  2:50  o'clock,  p.m.,  January 
25,  1949,  the  hearing  in  this  cause  was  ad- 
journed.) 


CERTIFICATE 

I,  Earl  V.  Halvorson,  official  court  reporter  for 
the  above-entitled  court,  hereby  certify  that  the 
foregoing  is  a  true  and  correct  transcript  of  the 
matters  therein  set  out. 

/s/  EARL  V.  HALVORSON. 

[Endorsed] :     Filed  April  29,  1949. 


[Title  of  District  Court  and  Cause.] 
TRANSCRIPT  OF  COURT'S  ORAL  DECISION 

Given  by  the  Honorable  Charles  H.  Leavy,  United 
States  District  Judge,  in  the  above-entitled  and 
numbered  cause,  in  the  above-entitled  court,  on  the 
2nd  day  of  May,  1949,  at  Tacoma,  Washington. 

Argument  by  respective  counsel  having  been 
made,  the  following  proceedings  were  had: 
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The  Court:  Mr.  Dovell,  I  am  satisfied  that  in- 
terest should  be  allowed  here  on  the  amount  of  the 
claim  less  the  amount  you  conceded  that  should  be 
deducted,  but  what  I  would  like  to  have  you  talk 
on  is  what  the  rate  should  be. 

(Whereupon,  further  argument  was  made  by 
counsel  for  Plaintiff.) 

The  Court:  It  is  your  contention  that  it  should 
be  six  per  cent  and  no  less  than  thaf? 

Mr.  Dovell:  It  ought  to  be  six  per  cent  but  my 
contention  is  that  it  is  within  the  discretion  of  the 
Court. 

The  Court :  Motion  by  the  Plaintiff,  in  the  form 
of  a  motion  for  a  judgment  on  the  pleadings,  is 
granted  less  the  amount  admitted  to  be  a  credit 
to  the  Defendant. 

That  leaves  us  only  the  question  of  what,  if  any, 
interest  should  be  allowed  on  that  sum.  I  agree  with 
counsel  on  both  sides  that  the  matter  of  determin- 
ing interest  is  one  that  is  within  the  discretion  of 
the  Court  since  the  Act  is  silent  in  regard  to  in- 
terest. 

If  it  be  within  the  discretion  of  the  Court,  then 
it  follows  on  the  equitable  side  of  the  law  to  de- 
termine what  would  be  equitable  and  who  is  the 
more  to  blame  if  this  claim  hasn't  heretofore  been 
cleared.  It  is  almost  four  years  now,  I  believe. 
While  the  amount  is  not  an  unusually  large  one, 
nevertheless  the  interest  item  becomes  quite  large, 
possibly  it  could  be  about  twenty  per  cent  of  the 
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total  amount.  The  Government  agrees  it  is  at  least 
as  culpable  as  the  Defendant  in  this  case. 

Mr.  Dovell:  I  might  say,  your  Honor,  that  it 
never  discouraged  the  Defendant  from  making  fur- 
ther offers. 

Mr.  Thompson:  It  is  not  the  District  Attorney. 
I  want  to  absolve  the  District  Attorney  of  anything. 

The  Court:  I  don't  think  you  can  blame  the 
District  Attorney. 

Mr.  Thompson:     No. 

The  Court:  But  the  authorities  in  Washington 
ought  to  give  precedence  to  those  cases  that  have 
reached  the  Courts  and  give  priority  to  them  so 
that  they  can  make  a  disposition  of  them,  even 
though  I  appeciate  they  have  a  tremendous  respon- 
sibility. The  Defendant  at  the  outset  would  have 
had  to  pay  about  four  per  cent  for  money  borrowed ; 
the  Government  had  it  gotten  their  money  at  the 
outset  would  have  saved  themselves  paying  2.9  per 
cent  on  the  sum.  Consequently,  I  think  the  interest 
should  be  fixed  somewhere  between  those  figures  and 
I  shall  find  that  the  interest  in  this  particular  case, 
under  the  facts  as  admitted  by  the  oral  arguments 
and  by  the  pleadings,  should  be  at  the  rate  of  three 
(3)  per  cent  instead  of  six  (6)  ;  and  you  may  pre- 
pare a  judgment  and  make  a  disposition. 

Mr.  Dovell:     Exception,  your  Honor. 

The  Court:  And  you  will  be  allowed  an  excep- 
tion if  you  desire  one. 

Now,  if  there  is  nothing  further.  Court  will  be 
adjourned. 
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(Whereupon,  further  hearing  in  this  cause 
was  concluded.) 


CERTIFICATE 

I,  Earl  V.  Halvorson,  oificial  court  reporter  for 
the  within-described  court,  hereby  certify  that  the 
foregoing  is  a  true  and  complete  transcript  of  the 
matters  therein  set  out. 

/s/  EARL  V.  HALVORSON. 
[Endorsed] :     Filed  May  17,  1949. 


United  States  District  Court,  Western  District  of 

Washington,  Southern  Division 

No.  1146 

UNITED  STATES  OF  AMERICA,  et  al, 

Plaintiffs, 

vs. 

C.  E.  BONNELL,  d/b/a  THE  BONNEL  CON- 
STRUCTION COMPANY,  and  ROY  T. 
EARLEY,  d/b/a  THE  ROY  T.  EARLEY 
COMPANY,  Joint  Adventurers  under  the  trade 
name  "BONNELL  CONSTRUCTION  COM- 
PANY OF  BREMERTON," 

Defendants. 
JUDGMENT 

This  cause  coming  on  to  be  heard  on  May  2,  1949, 
on  plaintiff's  motion  for  judgment  on  the  pleadings, 
the  plaintiff  appearing  by  J.  Charles  Dennis,  United 
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States  Attorney  and  Guy  A.  B.  Dovell,  Assistant 
United  States  Attorney,  and  defendants  appearing 
by  L.  L.  Thompson  of  counsel,  Henderson,  Carna- 
han  &  Thompson,  attorneys  for  defendants,  and  it 
appearing  to  the  court  that  said  motion  is  based 
upon  the  grounds  that  the  defendant,  C.  E.  Bonnell, 
d/b/a  The  Bonnell  Construction  Company,  on  or 
about  April  24,  1942,  entered  into  a  war  contract 
with  plaintiffs,  which  was  subject  to  renegotiation, 
and  thereafter  in  order  to  perform  said  contract 
entered  into  joint  adventure  agreement  with  defend- 
ant Roy  T.  Earley,  d/b/a  The  Roy  T.  Earley  Com- 
pany, whereby  it  was  agreed  between  them  they 
should  share  in  the  performance  of  said  contract, 
and  equally  in  the  profits  therefrom  and  as  such 
they  performed  said  contract;  that  the  R.  F.  C. 
Price  Adjustment  Board,  in  compliance  with  law, 
and  pursuant  to  duly  delegated  authority  has  de- 
termined that  $55,000.00  of  the  profits  realized  by 
the  defendants  during  the  fiscal  year  ending  Decem- 
ber 31,  1942,  under  said  contract  are  excessive,  and 
for  which  the  defendants  are  liable  to  the  plaintiffs, 
and  on  March  17,  1945,  made  demand  for  payment; 
that  the  plaintiffs  are  suing  to  recover  the  sum  of 
$13,341.59  with  interest  at  the  rate  of  6%  per^ 
annum  from  September  29,  1945,  as  pleaded,  being 
the  net  amount  of  said  obligation  resulting  from 
the  application  in  reduction  thereof  of  tax  credits 
in  the  sum  of  $35,034.59,  and  the  sum  of  $7,076.45 
out  of  funds  which  have  at  various  times  come  due 
to  the  defendants  and  have  been  applied  to  the  pay- 
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ment  of  accrued  interest  and  the  remainder  on  the 
principal,  as  shown  by  Exhibit  "D"  to  the  com- 
plaint; that. the  issues  of  law  raised  by  defendant's 
Motions  to  Strike  the  claim  of  interest  liability 
from  the  complaint,  and  motions  to  dismiss  the 
action  involving  the  constitutionality  of  the  Renego- 
tiation Act  in  its  application  to  the  contract  herein 
made  with  the  government  previous  to  the  passage 
of  the  Act,  have  heretofore  been  determined  by  the 
court;  and  it  further  appearing  to  the  court  that 
the  defendants  by  their  failure  to  make  application 
to  the  'Tax  Court  cannot  now  question  the  correct- 
ness of  the  amount  claimed  as  excessive  and  the 
defenses  pertaining  thereto,  including  the  defense 
set  up  in  the  answer  that  defendant  Earley  was  un- 
justly renegotiated  on  his  joint-adventure  contract 
separate  from  all  his  other  contracts  for  that  year, 
are  not  now  available  to  them  or  either  of  them ;  and 
the  court  having  heard  the  arguments  of  counsel 
upon  the  question  of  liability  for  interest  on  the 
contract  entered  into  prior  to  the  Renegotiation 
Act  and  upon  the  question  of  rate  of  interest  applic- 
able to  the  renegotiated  claim,  and  it  appearing  to 
the  court  that  the  plaintiffs  are  entitled  to  judgment 
on  the  pleadings  on  the  admitted  facts  therein  ap- 
pearing and  as  a  matter  of  law,  and  that  interest 
at  the  rate  of  3%  per  annum  should  be  allowed  on 
said  claim,  and  that  the  payments  in  the  sum  of 
$7,076.45  heretofore  applied  to  interest  and  princi- 
pal should  be  adjusted  according  to  said  rate,  and 
a  further  tax  refund  of  $307.73,  should  be  allowed 
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as  of  April  6,  1948,  and  that  judgment  should  be 
rendered  the  plaintiffs  for  the  principal  balance  in 
the  sum  of  $12,806.54,  and  for  the  amoi^t  of  inter- 
est accrued  from  date  of  last  credit  of  interest,  Sep- 
tember 29,  1945,  to  the  date  of  said  principal  credit, 
April  6,  1948,  in  the  sum  of  $991.66,  and  together 
with  interest  thereafter  at  said  rate  on  the  sum  of 
$12,806.54  to  June  1,  1949,  the  date  of  entry  hereof, 
in  the  sum  of  $442.09,  amounting  to  the  total  sum, 
principal  and  interest  of  $14,240.29,  and  for  the 
plaintiff's  costs  herein  incurred;  and  the  court  being 
fully  advised  in  the  premises ;  now,  therefore,  it  is 
hereby, 

Ordered,  Adjudged  and  Decreed  that  the  motion 
of  the  plaintiffs  for  judgment  upon  the  pleadings 
be  and  the  same  hereby,  in  conformity  with  the  law 
and  admitted  facts,  is  granted;  and  that  it  is,  ther- 
fore, 

Ordered,  Adjudged  and  Decreed,  that  the  plain- 
tiff. United  States  of  America,  do  have  and  recover 
of  the  defendants,  C.  E.  Bonnell  and  Roy  T.  Earley, 
and  each  of  them,  judgment  in  the  sum  of  $14,240.- 
29,  and  for  plaintiff's  costs,  as  taxed  herein,  to-wit, 
the  sum  of  $39.00. 

Each  of  said  parties,  by  counsel,  has  excepted  to 
each  and  every  adverse  ruling  of  the  court  herein- 
above set  forth  and  said  exception  is  hereby  al- 
lowed. 
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Done  In  Open  Court  this  1st  day  of  June,  1949. 
/s/  CHARLES  H.  LEAVY, 
U.  S.  District  Judge. 
Presented  by: 

/s/  GUY  A.  B.  DOVELL, 

Assistant  U.  S.  Attorney. 

Receipt  of  copy  of  above  proposed  form  of  judg- 
ment acknowledged  this  9th  day  of  May,  1949. 
/s/  L.  L.  THOMPSON, 

Attorney  for  Defendants. 

Notice  of  entry  waived. 

/s/  L.  L.  THOMPSON. 


EXHIBIT  "D"  TO  COMPLAINT 

Adjusted  pursuant  to  court's  ruling  of  3%  interest  in  lieu  of  6% 
per  annum. 


Recoveries 
Department 

War  

VVar  

Effective  Date 

..  7/  4/45 
..  8/  9/45 
..  9/29/45 

Amount 

$3,064.34 
3,134.86 

877.25 

Application 
Interest              Principal 

$116.51       $  2,947.83 
50.40          3,084.46 
58.40             818.85 

War  

(Tax  Refund  $307.73  as  of  4/6/48— See 
A.nswer  not  included  in  above  application.) 
Interest  Computations : 


Balance 

^9,965.41 
17,017.58 
13,933.12 
13,114.12 
12,806.54 

4/24/45  to  7/24/45 
7/  4/45  to  8/  9/45 
8/  9/45  to  9/29/45 
9/29/45  to  4/  6/48 
4/  6/48  to  6/  1/49 
Total  Interest  Balance. 
Forward  Principal  Ba 

Total    

(3%) 
Accrual 

$    116.51 

50.40 

58.40 

991.66 

442.09 

Recovery 

$116.51 
50.40 
58.40 

Interest 
Balance 

$         0 
0 
— 0— 
991.66 

442.09 

..$  1,433.75 

lance 

..  12,806.54 

.  $14,240.29 

[Endorsed]  :  Filed  June  1,  1949. 
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[Title  of  District  Court  and  Cause.] 
NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  United  States 
of  America,  plaintiff  above  named,  hereby  appeals 
to  the  Court  of  Appeals  for  the  Ninth  Circuit  from 
that  part  of  the  District  Court's  order  set  forth  in 
the  minutes  of  proceedings  entered  upon  the  court 
journal  at  the  time  of  hearing  plaintiff's  motion  for 
judgment  on  the  pleadings  on  May  2,  1949  and  from 
so  much  of  the  final  judgment  pursuant  to  said 
order  entered  in  this  action  on  June  1,  1949  as 
denies  to  the  plaintiff  from  the  defendants  a  re- 
covery upon  its  claim  in  the  full  sum  of  $13,341.59, 
as  principal  balance  due,  with  interest  thereon  at 
the  rate  of  6%  per  annum  from  September  29,  1945, 
less  a  v^ithheld  tax  refund  of  $307.73  as  deductible 
from  the  amount  of  said  interest. 

Dated  this  27th  day  of  June,  1949. 

/s/  J.  CHARLES  DENNIS, 

U.  S.  Attorney. 
/s/  GUY  A.  B.  DOVELL, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellant. 

Received  copy  of  above  Notice  of  Appeal  this  27th 
day  of  June,  1949. 

/s/  L.  L.  THOMPSON, 

Attorney  for  Defendants. 

Copy  of  the  v^ithin  Notice  of  Appeals  mailed  to 
Henderson,  Carnahan  &  Thompson,  attorneys  for 
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defendants,  Tacoma,  Washington,  this  27th  day  of 
June,  1949. 

/s/  E.  E.  REDMAYNE, 
Deputy  Clerk. 

[Endorsed)  Filed  June  27,  1949. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  DESIGNATION  OF  CONTENTS 
OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  above  entitled  court : 

The  plaintiff.  United  States  of  America,  herewith 
designates  the  following  portions  of  the  record  and 
proceedings  to  be  contained  in  the  record  on  appeal : 

1.  Complaint 

2.  Answer 

3.  Motion  for  Judgment  on  Pleadings 

4.  Clerk's  Minute  entry  covering  order  of  court 
May  2,  1949 

5.  Judgment  entered  June  1,  1949 

6.  Notice  of  Appeal 

7.  Statement  of  points  and  acceptance  of  service 
endorsed  thereon. 

8.  This  Designation  and  acceptance  of  service 
endorsed  thereon. 

Dated  this  27th  day  of  June,  1949. 

/s/  J.  CHARLES  DENNIS, 

U.  S.  Attorney, 
/s/  aUY  A.  B.  DOVELL, 

Assistant  U.  S.  Attorney. 


46  United  States  of  America 

Eeceived  a  copy  of  the  within  designation  this 
27th  day  of  June,  1949. 

/s/  L.  L.  THOMPSON, 

Attorney  for  Defendants. 

[Endorsed] :     Filed  June  27,  1949. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS 

The  following  is  a  statement  of  points  on  which 
appellant  intends  to  rely  on  appeal : 

L 

That  the  court  erred  in  determining  that  3%  per 
annum  is  a  proper  rate  of  interest  to  be  allowed 
plaintiff  on  its  claim  involved  in  this  action,  insti- 
tuted Jime  29,  1948,  to  collect  excessive  profits,  less 
credits  owed  by  defendants  pursuant  to  unilateral 
determination,  under  the  Renegotiation  Act,  that 
defendants  realized  excessive  profits  on  a  war  con- 
tract during  the  fiscal  year  ending  December  31, 
1942. 

II. 

That  the  court  erred  in  fixing  the  rate  of  interest 
to  be  allowed  on  plaintiff 's  claim  herein  on  the  basis 
of  what  rate  of  interest  the  government  would  have 
paid  for  the  use  of  equivalent  funds  pending  pay- 
ment of  said  claim,  as  a  proper  measure  of  damages 
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suffered  by  the  plaintiff  because  of  defendant's  fail- 
ure to  make  payment. 

III. 

That  appellant  (plaintiff)  is  entitled  to  interest 
at  the  rate  of  6%  per  annum  upon  the  amount  de- 
termined as  excessive  profits  to  be  eliminated  less 
tax  credits  and  tax  refund  as  set  out  in  the  plead- 
ings herein,  from  and  after  the  date  fixed  in  the 
demand  for  payment. 

P  IV. 

That  appellant  (plaintiff)  is  entitled  to  recover 
judgment  in  the  sum  of  $13,341.59  principal  balance 
due  on  its  claim,  plus  interest  thereon  at  the  rate  of 
6%  per  annum  from  September  29,  1945,  as  prayed 
for  in  its  complaint,  less  a  withheld  tax  refund  of 
$307.73  of  April  6,  1948,  as  deductible  from  the 
amount  of  said  interest,  making  a  total  as  of  June 
1,  1949  principal  and  interest  in  the  sum  of  $15,- 
974.84. 

Dated  this  27th  day  of  June,  1949. 

/s/  J.  CHARLES  DENNIS, 

U.  S.  Attorney. 
/s/  GUY  A.  B.  DOVELL, 

Assistant  IT.  S.  Attorney. 

Received  a  copy  of  the  foregoing  statement  this 
27th  day  of  Jime,  1949. 

/s/  L.  L.  THOMPSON, 

Attorney  for  Defendants. 

[Endorsed]  :     Filed  June  27,  1949. 
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[Title  of  District  Court  and  Cause.] 

DEFENDANTS'  DESIGNATION  OF  ADDI- 
TIONAL CONTENTS  OF  RECORD  ON 
APPEAL 

To  the  Clerk  of  the  above  entitled  court: 

The  defendants  herein  herewith  designate  the 
following  portions  of  the  record  and  proceedings  to 
be  contained  in  the  record  on  appeal  in  addition  to 
those  heretofore  designated  by  the  plaintiff. 

1.  Defendants'  Motion  to  Dismiss  the  action. 

2.  Order  of  the  Court  denying  said  Motion. 

3.  This  Designation  and  acceptance  of  service 
endorsed  thereon. 

Dated  this  7th  day  of  July,  1949. 

/s/  L.  L.  THOMPSON, 

Attorney  for  Defendants. 

Received  a  copy  of  the  within  Designation  this 
7th  day  of  July,  1949. 

/s/  J.  CHARLES  DENNIS, 
/s/  GUY  A.  B.  DOVELL, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  July  7,  1949. 


I 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  DESIGNATING  PARTS  OF 
RECORD  TO  BE  OMITTED  FROM  THE 
RECORD  ON  APPEAL 

Pursuant  to  Rule  75 (o)  of  the  Federal  Rules  of 
Civil  Procedure  for  the  District  Courts  of  the 
United  States,  and  the  provision  for  hearing  of  ap- 
peals on  original  papers  by  Rule  11  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, effective  January  1,  1949,  it  is  hereby. 

Stipulated  and  Agreed  and  understood  by  and 
between  J.  Charles  Dennis,  United  States  Attorney 
and  Guy  A.  B.  Dovell,  Assistant  United  States  At- 
torney, attorneys  of  record  herein  for  plaintiffs,  and 
L.  L,  Thompson  of  counsel  for  defendants,  that  all 
the  original  papers  of  record  in  the  above  entitled 
court  and  cause  are  to  be  transmitted  by  the  clerk 
of  the  District  Court  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  with  the  exception 
of  the  following  named,  which  the  parties  hereto 
by  counsel,  have  agreed  shall  be  omitted,  to-wit: 
Omissions  from  Record  on  Appeal 

1.  Summons 

2.  Plaintiff's  Memorandum  filed  1/14/49 

3.  Notice  of  Hearing  of  Motions  filed  January 
14,  1949 

4.  Defendant's  Memorandum  filed  January  21, 
1949 

5.  Plaintiff's  Reply  Brief  filed  January  24,  1949 

6.  Plaintiff's  Memorandum  filed  April  22,  1949 
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7.  Notice  of  Hearing  filed  April  22,  1949 

8.  Defendant's  Memorandum  filed  April  29,  1949 

9.  Cost  Bill 

Dated  this  Sth  day  of  July,  1949. 

/s/  J.  CHARLES  DENNIS, 

U.  S.  Attorney. 
/s/  GUY  A.  B.  DOVELL, 

Assistant  U.  S.  Attorney. 
/s/  L.  L.  THOMPSON, 

of  Counsel  for  Defendants. 

[Endorsed] :     Filed  July  8,  1949. 


[Title  of  District  Court  and  Cause.] 

CLERK'S   CERTIFICATE  TO  RECORD  ON 

APPEAL 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  pursuant  to  the  pro- 
visions of  Subdivision  1  of  Rule  11,  as  amended, 
of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  and  Rule  75  (o)  of  the  Federal  Rules 
of  Civil  Procedure,  as  amended,  I  am  transmitting 
herewith  as  the  Record  on  Appeal  in  the  above-en- 
titled cause  all  of  the  original  pleadings  on  file 
and  of  record  in  said  cause  in  my  of&ce  at  Tacoma, 
Washington  (except  those  omitted  pursuant  to  stip- 
ulation of  the  parties),  as  set  forth  below: 

1.     Complaint  (1) 
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2.  Motion  to  Dismiss  (3) 

3.  Motion  to  Strike  (4) 

4.  Motion  to  Dismiss  (5) 

5.  Motion  to  Strike  (6) 

6.  Order  (10) 

7.  Answer  (11) 

8.  Motion  for  Judgment  on  Pleadings   (12) 

9.  Reporter's  Transcript  of  Proceedings  (16) 

10.  Reporter's  Transcript  of  Court's  Oral  Deci- 
sion (17) 

11.  Judgment  (18) 

12.  Notice  of  Appeal  (20) 

13.  Plaintiff's  Designation  of  Contents  of  Rec- 
ord on  Appeal  (21) 

14.  Statement  of  Points  (22) 

15.  Defendants'  Designation  of  Additional  Con- 
tents of  Record  on  Appeal   (23) 

16.  Stipulation  Designating  Parts  of  Record  to 
be  Omitted  from  the  Record  on  Appeal  (24) 

In  Witness  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court,  in  the  City 
of  Tacoma,  in  the  Western  District  of  Washington, 
this  22nd  day  of  July,  1949. 

MILLARD  P.  THOMAS, 
Clerk. 
[Seal]  By  /s/  E.  E.  REDMAYNE, 
Deputy. 


52  United  States  of  America 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  C.  E.  Bonnell,  doing 
business  as  Bonnell  Construction  Company,  and 
Roy  T.  Earley,  doing  business  as  Roy  T.  Earley 
Company,  defendants  above  named,  do  hereby  ap- 
peal to  the  United  States  Court  of  Api^eals  of  the 
Ninth  Circuit  from  that  certain  final  judgment  en- 
tered by  the  above-entitled  court  on  June  1,  1949, 
wherein  and  whereby  judgment  was  entered  in  fa- 
vor of  the  plaintiff  United  States  of  America,  and 
against  the  defendants  herein  in  the  sum  of  $14,- 
240.29  and  plaintiffs  costs. 

Dated  this  29th  day  of  July,  1949. 
/s/  L.  L.  THOMPSON, 

HENDERSON'  CARNAHAN, 
THOMPSON, 

Attorneys  for  Defendants. 

Copy  received  July  29,  1949. 

/s/  HARRY    SACER, 

Asst.  U.  S.  Atty. 

Copy  of  the  within  Notice  of  Appeal  delivered 
to  the  United  States  Attorney,  Tacoma,  Washing- 
ton, this  29th  day  of  July,  1949. 

/s/  E.  E.  REDMAYNE, 
Deputy  Clerk. 

[Endorsed] :     Filed  July  29,  1949. 
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[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Know  All  Men  by  These  Presents : 

That  we,  C.  E.  Bonnell  and  Roy  T.  Earley,  the 
defendants  above  named,  as  Principals,  and  the 
General  Casualty  Company  of  America,  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Wash- 
ington, and  authorized  to  transact  the  business  of 
surety  in  the  State  of  Washington,  as  Surety,  are 
held  and  firmly  bound  unto  United  States  of  Amer- 
ica, and  John  D.  Goodloe,  Henry  T.  Bodman,  Har- 
vey J.  Gunderson,  Harry  Hise  and  Henry  A.  Mul- 
ligan, Directors  of  the  Reconstruction  Finance  Cor- 
poration, the  plaintiffs  above  named  in  the  just  and 
full  sum  of  Two  Hundred  and  Fifty  ($250.00)  Dol- 
lars, for  which  sum,  well  and  truly  to  be  paid,  we 
bind  ourselves,  our  heirs,  executors,  administrators 
heirs,  executors,  administrators  and  successors, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  29th  day 
of  July,  1949. 

The  Condition  of  This  Obligation  Is  Such,  That, 

Whereas,  the  above  named  plaintiif,  United 
States  of  America,  on  the  first  day  of  June,  A.D. 
1949,  in  the  above-entitled  action  and  court,  recov- 
ered judgment  against  the  defendants  above  named 
for  the  sum  of  $14,240.29. 

And  Whereas,  the  above-named  principals  have 
heretofore  given  due  and  proper  notice  that  they 
appeal  from  said  decision  and  judgment  of  said 
District  Court  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 
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Now  Therefore,  if  the  said  Principals,  C.  E.  Bon- 
nell  and  Roy  T.  Earley,  shall  pay  to  United  States 
of  America,  and  John  D.  Goodloe,  Henry  T.  Bod- 
man,  Harvey  J.  Gunderson,  Harry  Hise  and  Henry 
A.  Mulligan,  Directors  of  the  Reconstruction  Fi- 
nance Corporation,  the  plaintiffs  above  named,  all 
costs  and  damages  that  may  be  awarded  against  said 
defendants,  if  the  appeal  is  dismissed  or  the  judg- 
ment affirmed,  or  such  costs  as  the  said  Circuit 
Court  of  Appeals  may  award  if  the  said  judgment  is 
modified,  not  exceeding  the  sum  of  $250.00,  then 
this  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  effect. 

[Seal]         /s/  C.  E.  BONNELL, 
[Seal]         /s/  ROY  T.  EARLEY, 

GENERAL    CASUALTY   COM- 
PANY OF  AMERICA. 
By  /s/  A.  B.  COMFORT, 

Attorney  in  Fact. 

Approved  this day  of  July,  1949. 


I 


District  Judge. 
[Endorsed] :     Filed  July  29,  1949. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS 

The  following  is  a  statement  of  points  on  which 
the  defendants,  appellants  on  their  appeal  and  ap- 
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pellees  on  the  appeal  of  the  plaintiff,  intend  to  rely 
on  their  appeal: 

I. 

That  the  Court  erred  in  overruling  their  motion 
to  dismiss  and  in  failing  to  hold  that  the  Renego- 
tiation Act  was  in  violation  of  the  Constitution  of 
the  United  States  insofar  as  it  attempted  to  make 
subject  to  renegotiation  a  contract  entered  into 
by  these  appellants  with  the  United  States  prior  to 
the  taking  effect  of  the  Renegotiation  Act. 

II. 

That  the  Court  erred  in  any  event  in  allowing  the 
plaintiff  any  interest  whatsoever  on  its  said  claim 
for  the  reason  that  at  the  time  the  contract  sought 
to  be  renegotiated  was  entered  into  there  was  no 
provision  of  law  which  authorized  any  such  renego- 
tiation and  the  Renegotiation  Act  which  was  subse- 
quently passed  contained  no  provision  for  the  pay- 
ment of  interest.  In  other  words,  the  point  to  be  re- 
lied on  is  that,  assuming  the  general  constitution- 
ality of  the  Act  and  assuming  that  the  Court  could 
properly  hold  that  as  to  contracts  entered  into  after 
the  taking  effect  of  the  Act  the  right  to  renegotiate 
upon  the  part  of  the  Government  would  be  consid- 
ered a  part  of  the  contract  and  therefore  would  sup- 
port a  judgment  for  interest,  even  without  such  a 
provision  in  the  Sfetute-  but  that  nevertheless  this 
would  not  support  a  judgment  for  interest  on  a  con- 
tract made  previous  to  the  taking  effect  of  the  Act 
in  the  absence  of  Statute. 
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III. 

That  the  judgment  should  be  reversed  and  the 
action  ordered  dismissed,  or,  in  the  alternative  and 
in  any  event,  that  the  judgment  should  be  vacated 
and  no  judgment  for  interest  should  be  added. 

Dated  this  29th  day  of  July,  1949. 
/s/  L.  L.  THOMPSON, 

HENDERSON,   CARNAHAN, 
THOMPSON, 
Attorneys  for  Defendants. 

Received  copy  of  the  within  Statement  of  Points 
this  29th  day  of  July,  1949. 

/s/  J.  CHARLES  DENNIS, 

U.  S.  Atty. 
/s/  HARRY  SAGER, 

Attorneys  for  Defendants. 

[Endorsed]  :     Filed  July  29,  1949. 


[Title  of  District  Court  and  Cause.] 

CLERK'S   CERTIFICATE 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  pursuant  to  the  pro- 
visions of  Subdiv.  1  of  Rule  11,  as  amended,  of  the 
United  States  Court  of  Appeals'  for  the  Ninth  Cir- 
cuit and  Rule  70 (o)  of  the  Federal  Rules  of  Civil 
Procedure,  as  amended,  I  am  transmitting  here- 
with as  Additional  Record  on  Appeal  in  the  above- 


vs,  C.  E.  Bonnell,  et  al.  57 

entitled  cause  additional  original  pleadings  on  file 
and  of  record  in  said  cause  in  my  office  at  Tacoma, 
Washington,  as  requested  by  Defendants'  Designa- 
tion of  the  Contents  of  Record  on  Appeal-  to  wit : 

1.  Notice  (of  defendants')  of  Appeal  (25) 

2.  Cost  Bond  on  Appeal  (26) 

3.  Statement  of  Points,  etc.  (27) 

4.  Defendants'  Designation  of  Contents  of  Rec- 
ord on  Appeal  (28). 

In  Witness  Whereof  I  have  hereunto  set  my 
hand  and  af&xed  the  seal  of  said  Court,  in  the  City 
of  Tacoma,  in  the  Western  District  of  Washington, 
this  30th  day  of  July,  1949. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk. 
By  /s/  E.  E.  REDMAYNE, 
Deputy. 


[Endorsed]  :  No.  12306.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  C.  E.  Bonnell,  Doing  Busi- 
ness as  The  Bonnell  Construction  Company,  and 
Roy  T.  Earley,  Doing  Business  as  The  Roy  T.  Ear- 
ley  Company,  Joint  Adventurers  Under  the  Trade 
Name  of  Bonnell  Construction  Company  of  Brem- 
erton, Appellee,  and  C.  E.  Bonnell,  d/b/a  The  Bon- 
nell Construction  Company,  and  Roy  T.  Earley, 
d/b/a  Roy  T.  Earley  Company,  etc..  Appellants,  vs. 
United  States  of  America,  Appellee.  Transcript  of 
Record.    Appeals  from  the  United  States  District 
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Court   for   the   Western   District   of   Washington,! 
Southern  Division.   Filed  July  29,  1949. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


United  States  Court  of  Appeals  for  the 

Ninth  Circuit 

No.  12306 

UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

C.  E.  BONNELL,  d/b/a  THE  BONNELL  CON- 
STRUCTION COMPANY,  and  ROY  T. 
EARLEY,  d/b/a  THE  ROY  T.  EARLEY 
COMPANY,  Joint  Adventurers  Under  the 
Trade  Name  ''BONNELL  CONSTRUCTION 
COMPANY  OF  BREMERTON," 

Appellees. 

APPELLANT'S  STATEMENT  OF  POINTS 
AND  DESIGNATION  OF  RECORD  FOR 
PRINTING 

Comes  now  appellant.  United  States  of  America, 
and  pursuant  to  subdivision  6,  Rule  19  of  the  Rules 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  states  that  the  following  is  a  re-statement  of 
the  points  upon  which  appellant  intends  to  rely  on 
appeal,  to  wit: 
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I. 

That  the  District  Court  erred  in  determining  thai 
3%  per  annum  is  a  proper  rate  of  interest  to  be 
allowed  plaintiff  (appellant)  on  its  claim  involved 
in  this  action,  instituted  June  29,  1948,  to  collect 
excessive  profits,  less  credits,  owed  by  defendants 
pursuant  to  unilateral  determination,  under  the  Re- 
negotiation Act,  that  defendants  realized  excessive 
profits  on  a  war  contract  during  the  fiscal  year  end- 
ing December  31,  1942. 

II. 

That  the  District  Court  erred  in  fixing  the  rate 
of  interest  to  be  allowed  on  plaintiff's  (appellant) 
claim  herein  on  the  basis  of  what  rate  of  interest 
the  government  would  have  paid  for  the  use  of 
equivalent  funds  pending  payment  of  said  claim,  as 
a  fair  and  just  compensation  for  defendants'  fail- 
ure and  refusal  to  make  payment  upon  demand. 

III. 

That  appellant  is  entitled  to  interest  at  the  rate 
of  6%  per  annum  upon  the  amount  determined 
as  excessive  profits  to  be  eliminated  less  tax  cred- 
its and  tax  refund  as  set  out  in  the  pleadings 
contained  in  the  record  herein,  from  and  after  the 
date  fixed  in  the  demand  for  payment. 

IV. 

That  appellant  is  entitled  to  recover  judgment 
in  the  smn  of  $13,341.59,  as  principal  balance  due 
on  its  claim,  plus  interest  thereon  at  the  rate  of 
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6%  per  annum  from  September  29,  1945,  as  prayed 
for  in  its  complaint,  less  a  withheld  tax  refund  of 
$307.73  of  April  6,  1948,  as  deductible  from  the 
amount  of  said  interest,  making  a  total  as  of  June 
1,  1949,  the  date  of  entry  of  judgment,  in  the  sum 
of  115,974.84  principal  and  interest  at  said  rate. 

With  the  foregoing  statement,  the  appellant  des- 
ignates as  necessary  for  the  consideration  of  this 
appeal  all  that  portion  of  the  original  papers  of 
record  in  this  cause  heretofore  transmitted  by  the 
clerk  of  the  District  Court  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  in  this  cause, 
pursuant  to  stipulation  of  parties  covering  omis- 
sions from  record  on  appeal,  and  the  contents  of 
which  transmitted  portion  are  as  follows: 

1.  Complaint 

2.  Motion  to  Dismiss   (Bonnell's) 

3.  Motion  to  Strike  (Bonnell's) 

4.  Motion  to  Dismiss  (Earley's) 

5.  Motion  to  Strike  (Barley's) 

6.  Order  on  Motions. 

7.  Answer. 

8.  Motion  for  Judgment  on  Pleadings 

9.  Transcript  of  Proceedings  on  1/25/49. 

10.  Transcript  of  Proceedings  on  5/2/49. 

11.  Judgment  (with  recalculation  of  Exhibit 
*'D"  to  complaint  to  reflect  court's  decision). 

12.  Notice  of  Appeal   (plaintiff's) 

13.  Plaintiff's  Designation  of  Contents. 

14.  Plaintiff's  Statement  of  Points. 

15.  Defendants'  Designation  of  Additional  Con- 
tents. 
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16.  Stipulation  of  omissions  from  record  on 
appeal. 

Dated  this  5tli  day  of  August,  1949. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney. 
/s/  GUY  A.  B.  DOVELL, 
Assistant   United   States   Attorney,   Attorneys   for 
Appellant. 

Service  of  the  foregoing,  by  receipt  of  true  copy 
thereof,  is  hereby  acknowledged  this  5th  day  of 
August,  1949. 

HENDEESON,   CARNAHAN   & 
THOMPSON, 

[Endorsed]  :    Filed  Aug.  8,  1949. 

I. 

[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  ADDITIONAL  PORTIONS 
OF  RECORD  FOR  PRINTING  ON  CROSS- 
APPEAL  OP  APPELLEES 

Come  now  C.  E.  Bomiell  and  Roy  T.  Earley,  ap- 
pellees on  the  appeal  of  the  United  States  of  Amer- 
ica, and  appellants  on  their  cross-appeal,  and  des- 
ignate the  following  portions  of  the  record  to  be 
printed  in  addition  to  the  portions  heretofore  des- 
ignated by  the  United  States  of  America,  to  wit : 

1.  Notice  of  Appeal  by  Bonnell  and  Earley  from 
Judgment. 

2.  Cost  Bond  filed  by  them  on  such  appeal. 
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3.     Statement  of  points  involved. 

Dated  this  8th  day  of  August,  1949. 
/s/  L.  L.  THOMPSON, 

HENDERSON,   CARNAHAN, 
THOMPSON, 
Attorneys  for  C.  E.  Bonnell  and  Roy  T.  Earley, 
Appellees  on  Appeal  of  United  States  of  Amer- 
ica and  Appellants  on  Their  Cross- Appeal. 

Receipt  acknowledged  this  8th  day  of  August, 
1949. 

/s/  aUY  A.  B.  DOVELL, 

Asst.  U.  S.  Atty. 

[Endorsed]  :     Filed  Aug.  10,  1949. 
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United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

No.  12306 

UNITED  STATES  OF  AMERICA, 

Appellant  and  Appelle  on  Cross-Appeal, 

vs. 

C.  E.  BONNELL,  d/b/a  THE  BONNELL  CON- 
STRUCTION COMPANY,  and  ROY  T.  EAR- 
LEY,  d/b/a  THE  ROY  T.  EARLEY  COM- 
PANY, Joint  Adventurers  Under  the  Trade 
Name  "BONNELL  CONSTRUCTION  COM- 
PANY OF  BREMERTON," 
Appellees  and  Appellants  on  Cross- Appeal. 

STATEMENT  OF  POINTS  TO  BE  RELIED 
UPON  BY  APPELLANTS  ON  CROSS- 
APPEAL 

Come  now  C.  E.  Bonnell  and  Roy  T.  Earley,  ap- 
pellees on  the  appeal  of  the  United  States  of  Amer- 
ica, plaintiff  in  the  court  below-  and  appellants  on 
a  separate  or  cross-appeal  taken  by  them,  and  state 
that  the  points  upon  which  they  intend  to  rely  in 
this  court  in  this  case  are  as  follows : 

1.  That  the  court  below  erred  in  holding  that  the 
provisions  of  the  Federal  Renegotiation  Act  as 
amended  (56  Statutes  245,  Chapt.  247;  56  Statutes 
982,  Chapt.  247),  insofar  as  they  sought  to  author- 
ize certain  designated  executive  departments  of  the 
Government  to  renegotiate  the  amount  due  from 
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the  Government  under  prime  contracts  entered  into 
by  contractors  with  the  Government,  prior  to  April 
28,  1942,  the  date  the  Act  took  effect,  was  not  in 
violation  of  the  Constitution  of  the  United  States, 
particularly  the  Fifth  Amendment  thereto.  Appel- 
lants will  rely  particularly  on  Lynch  vs.  U.  S.,  292 
U.  S.  571,  and  Perry  vs.  U.  S.,  294  U.  S.  330  in  sup- 
port of  this  point. 

2.  In  the  alternative  and  in  the  event  that  this 
court  will  sustain  the  action  of  the  court  below  with 
respect  to  the  preceding  point,  then  it  will  be  as- 
serted that  the  court  below  erred  in  entering  judg- 
ment in  favor  of  the  appellee  United  States  of 
America  for  interest  on  its  claim  prior  to  the  date 
of  judgment.  This  point  will  be  based  upon  the 
proposition  that  since  the  Renegotiation  Act  con- 
tains no  provision  for  the  payment  of  interest,  and 
since  there  is  no  general  statute  providing  for  in- 
terest, that  the  only  cases  in  which  interest  can  be 
allowed  are  cases  involving  contracts  entered  into 
after  the  taking  effect  of  the  Act.  In  those  instances 
interest  has  been  allowed  upon  the  theory  that  the 
right  to  renegotiate  became  a  part  of  the  contract 
although  not  expressly  referred  to.  Consequently, 
interest  could  be  charged.  It  will  be  asserted  that 
here,  on  account  of  the  fact  that  the  contract  was 
entered  into  previous  to  the  taking  effect  of  the 
Act,  that  there  was  no  right  to  collect  interest  upon 
the  basis  of  either  an  express  or  an  implied  contract. 

3.  The  general  point  will  be  made  for  the  rea- 
sons heretofore  stated:    (a),  that  the  court  below 
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erred  in  entering  judgment  against  these  appellants 
in  any  amount,  and  (b),  that  in  any  event  and  in 
the  alternative  that  it  erred  in  entering  judgment 
against  these  appellants  for  any  interest  upon  the 
claim  of  the  Government  prior  to  the  date  of  judg- 
ment. 

Appellants  further  state  that  it  is  expected  that  a 
stipulation  will  be  entered  into  between  these  ap- 
pellants and  counsel  for  the  United  States  of  Amer- 
ica designating  the  portions  of  the  record  to  be 
printed. 

Dated  this  2nd  day  of  August,  1949. 
/s/  L.  L.  THOMPSON, 

HENDERSON,   CARNAHAN, 
THOMPSON, 
Attorneys  for  C.  E.  Bonnell  and  Roy  T.  Earley, 
Appellees  and  Cross- Appellants. 

Receipt  of  copy  is  herewith  acknowledged  this 
2nd  day  of  Aug.,  1949. 

/s/  GUY  A.  B.  DOVELL, 

Asst.  U.  S.  Atty. 

[Endorsed]  :     Filed  Aug.  4,  1949. 
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Brief  for  the  United  States  of  America 


JURISDICTIONAL  STATEMENT 

These  appeals  are  taken  by  the  United  States  of 
America,  plaintiff  below,  and  by  C.  E.  Bonnell  and 
Roy  T.  Earley,  defendants  below   (which  respective 


designations  of  parties  will  be  used  in  this  brief  to 
avoid  confusion)  from  a  judgment  of  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  Southern  Division,  which  provides,  in 
pertinent  part,  that  plaintiff  is  entitled  to  collect  in- 
terest, at  the  rate  of  three  percent  (3%)  per  annum, 
from  defendants  for  the  delay  in  payment  of  the  net 
principal  amount  demanded  pursuant  to  unilateral 
determination  of  excessive  profits,  within  the  mean- 
ing of  the  Renegotiation  Act  of  1942,  as  amended,  is- 
sued and  entered,  on  or  about  May  17,  1945,  by  the 
RFC  Price  Adjustment  Board  with  respect  to  de- 
fendants' fiscal  year  ending  December  31,  1942. 

The  action  was  begun  in  the  court  below  after 
rejection  of  the  offers  made  by  defendants  in  amounts 
which  did  not  concede  the  right  of  the  government  to 
collect  interest,  at  the  rate  of  six  percent  (6%)  per 
annum  or  at  all,  on  an  unpaid  renegotiation  liability 
under  a  contract  entered  into  with  the  government 
prior  to  the  Renegotiation  Act,  that  is,  on  unrefunded 
excessive  war  profits.  The  jurisdiction  of  the  United 
States  District  Court  over  the  action,  and  this  court's 
appellate  jurisdiction  herein,  are  conferred  by  Section 
403(c),  Renegotiation  Act  of  1942,  as  amended;  (Sec. 
403  of  the  Sixth  Supplemental  National  Defense  Ap- 
propriation Act,  1942,  56  Stat.  226,  245,  as  amended 
by  Section  801  of  the  Revenue  Act  of  1942,  56  Stat. 
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798,  982;  by  Section  1  of  the  Military  Appropriation 
Act,  1944,  57  Stat.  347;  and  by  Act  of  July  14,  1943, 
57  Stat.  564).  Section  24(1),  Judicial  Code,  U.S.C, 
Title  28,  Sec.  41(1),  which  has  been  reenacted  as 
U.S.C.  Title  28,  Sec.  1345  (by  the  Act  of  June  25, 
1948;  and  U.S.C.  Title  28,  Sections  1291  and  1294(1). 

QUESTIONS  PRESENTED 

1.  Is  the  Renegotiation  Act,  as  amended,  (56 
Stat.  245,  982)  to  authorize  renegotiation  on  war  con- 
tracts with  certain  designated  executive  departments 
of  the  government,  valid  as  applied  to  profits  realized 
under  prime  contracts  entered  into  by  contractors 
with  the  government,  prior  to  April  28,  1942,  the  ef- 
fective date  of  the  Act? 

2.  Is  there  a  basis  for  allowance  of  interest  on 
an  unpaid  renegotiation  liability  where  the  war  con- 
tract involved  was  entered  into  previous  to  the  taking 
effect  of  the  Act? 

3.  If  interest  may  be  awarded  on  an  unpaid 
renegotiation  liability  pursuant  to  contract  entered 
into  prior  to  enactment  of  Renegotiation  Act,  what 
factors  should  determine  the  rate  of  interest  and  what 
is  the  proper  rate  in  the  instant  case? 


4 
STATEMENT  OF  PLEADINGS  AND  FACTS 

This  is  an  action  by  the  United  States  and  mem- 
bers of  the  Board  of  Directors  of  Reconstruction  Fi- 
nance Corporation  in  their  official  capacities  to  collect 
an  amount  alleged  to  be  owed  by  defendants  pursuant 
to  an  unilateral  determination,  under  the  Renegotia- 
tion Act,  that  defendants  had  made  excessive  profits 
on  contract  designated  as  No.  W869  -  Eng.  6202,  dur- 
ing their  fiscal  year  ending  December  31,  1942.  The 
suit  was  filed  June  29,  1948  (R.  2-17).  The  com- 
plaint alleged  that  renegotiation  proceedings  were 
commenced  with  the  defendants  by  the  RFC  Price 
Adjustment  Board  and  on  or  about  May  17,  1945,  it 
was  thereby  determined  that  the  sum  of  $55,000.00 
represented  excessive  profits;  that  on  or  about  May 
17,  1945  the  chairman  of  the  RFC  Price  Adjustment 
Board  in  compliance  with  law  and  pursuant  to  duly 
delegated  authority,  issued  a  unilateral  determination 
and  order  that  $55,000  of  the  profits  realized  by  the 
contractor  during  the  fiscal  year  ended  December  31, 
1942,  under  said  contract  was  excessive  (R.  4) ;  that 
on  or  about  May  17,  1945  the  defendants  were  duly 
notified  of  this  determination  and  directed  to  repay  to 
said  board,  the  amount  of  excessive  profits  so  deter- 
mined, less  the  applicable  tax  credit,  (computed  at 
$35,034.59)  (R.  5) ;  that  no  part  of  the  amount  of 
excessive  profits  so  determined  had  been  paid  by  de- 


fendants,  but  that  the  sum  of  $7,076.45  had  been 
withheld  out  of  funds  otherwise  due  to  defendants 
(R.  5).  Judgment  was  prayed  for  in  the  sum  of  $13,- 
341.59,  the  net  balance  after  the  application  of  tax 
credit  and  withheld  amount  to  interest  and  principal, 
plus  interest  on  the  net  balance  at  the  rate  of  6% 
per  annum  from  September  29,  1945,  and  for  costs 
(R.  6). 

Thereafter  on  July  20,  1948  counsel  filed  motions 
to  strike  and  motions  to  dismiss  on  behalf  of  each  de- 
fendant. (R.  17-20).  The  ground  of  the  motions  to 
strike  involved  all  references  to  interest  liability,  and 
the  ground  of  the  motions  to  dismiss,  as  later  argued, 
was  the  question  of  constitutionality  of  the  Renegotia- 
tion Act  in  its  application  to  a  government  executed 
contract.  (R.  21);  which  motions  were  denied  by 
order  entered  January  27,  1949,  and  defendants  al- 
lowed 30  days  within  which  to  answer.    (R.  20-22). 

Defendants'  answer  (R.  22-30)  admitted  receiv- 
ing RFC  Price  Adjustment  Board's  Determination  of 
Excessive  Profits,  the  same  as  Exhibit  "B"  to  the 
complaint,  and  the  demand  as  contained  in  Exhibit 
"C"  to  the  complaint,  (R.  23),  the  computed  amount  of 
tax  credit,  and  withheld  amount,  as  well  as  asserting 
a  tax  refund  of  $307.73  not  included  in  the  complaint 
(R.  24),  and  their  refusal  to  comply  with  the  direc- 


tion  to  pay  voluntarily  any  sums  of  money  claimed  to 
be  due  under  said  alleged  renegotiation  (R.  24).  As 
Affirmative  Defenses,  defendants  raised  the  issue  of 
renegotiation  as  to  defendant  Earley  on  the  contract 
here  involved  without  reference  to  renegotiation  on  all 
his  other  contracts;  and  as  a  further  issue  that  the 
government  did  not  pay  6%  interest  on  its  obligations, 
and  in  addition  had  not  prosecuted  its  claim  with  such 
due  diligence  as  to  entitle  it  to  be  allowed  that  rate 
of  interest.    (R.  25-30). 

After  answer,  the  plaintiffs  below  moved,  on 
April  22,  1949,  for  judgment  on  the  pleadings  on  the 
grounds  that  the  defendants  as  joint  adventurers  had 
performed  the  contract  in  question  and  realized 
profits  therefrom  which  had  been  duly  determined  to 
be  excessive  in  the  sum  of  $55,000.00  for  the  fiscal 
year  ending  December  31,  1942,  and  for  which  the 
defendants  were  liable  to  plaintiffs;  that  plaintiffs 
were  suing  to  recover  the  net  balance  of  $13,341.59 
remaining  after  application  in  reduction  thereof  of 
said  tax  credits  and  sums  withheld  which  had  been 
applied  either  to  payment  of  interest  theretofore  ac- 
crued or  to  reduction  of  principal,  (R.  31) ;  and  that 
the  correctness  of  the  amount  claimed  as  excessive  and 
the  defenses  pertaining  thereto  were  in  the  exclusive 
jurisdiction  of  the  Tax  Court  of  the  United  States, 
and  the  issues  of  law  entertainable  in  this  court  and 


heretofore  raised  by  the  defendants  pursuant  to  their 
motions  had  been  determined  by  the  district  court  in 
plaintiffs  favor;  that  the  defendants  were  indebted 
to  plaintiffs  in  the  sum  of  $13,341.59,  and  interest 
from  September  29,  1945,  as  pleaded,  at  such  rate 
of  interest  as  the  court  should  determine  proper,  leav- 
ing the  matter  of  interest  and  the  rate,  questions  of 
law,  for  the  decision  of  the  court,  and  rendering  such 
motion  for  judgment  proper  pursuant  to  Rule  12  (c) 
of  the  Federal  Rules  of  Civil  Procedure,  as  amended 
(R.  30-33). 

The  District  Court  was  satisfied  that  interest 
should  be  allowed  on  the  net  amount  of  the  claim 
(R.  37),  but  held  that  the  rate  of  interest,  being  con- 
cededly  within  the  discretion  of  the  court,  it  was  on 
the  equity  side  of  the  law  to  determine  what  would  be 
equitable,  and  thereupon  fixed  the  rate  herein  at  3% 
instead  of  6%.    (R.  38). 

Judgment  was  accordingly  entered,  on  June  1, 
1949,  in  favor  of  the  plaintiffs  in  the  sum  of  $14,- 
240.29,  principal  and  interest  to  that  date,  and  costs 
taxed  at  $39.00  (R.  39-42),  the  net  balance  having 
been  further  reduced  by  a  tax  refund  of  $307.73  in 
addition  to  its  reduction  from  recomputation  of  in- 
terest at  3%  with  consequent  increased  application  of 
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credit  amounts  to  principal  theretofore  applied  to  in- 
terest at  6%. 

On  this  appeal,  defendants  contend  that  the  pro- 
visions of  the  Renegotiation  Act,  as  amended,  are  in 
violation  of  the  Fifth  Amendment  to  the  Constitu- 
tion of  the  United  States  in  so  far  as  they  may  be 
said  to  authorize  retroactive  application  to  prime  con- 
tracts entered  into  by  contractors  with  the  govern- 
ment, prior  to  April  28,  1942,  the  effective  date  of 
said  Act;  and  further  contend  that  no  right  to  collect 
interest  upon  the  basis  of  either  an  express  or  an  im- 
plied contract,  as  to  contract  entered  into  prior  to 
Act,  exists.    (R.  54-56;  63-6£i). 

Plaintiff,  on  the  other  hand,  contends  that  the 
retroactive  application  of  the  Renegotiation  Act  has 
been  determined  both  as  to  government,  as  well  as  to 
private  contracts  and  maintains  that  defendants  are 
legally  obligated  to  pay  interest  at  the  rate  of  six 
percent  (6%)  per  annum  on  their  net  principal  re- 
negotiation liability  of  $13,341.59,  from  September 
29,  1945,  as  more  particularly  set  forth  in  its  State- 
ment of  Points  herein. 

STATUTES  AND  REGULATIONS  INVOLVED 

I.     STATUTES  INVOLVED. 

The  original  Renegotiation  Act  (Sec.  403  of  the 
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Sixth  Supplemental  National  Defense  Appropriation 
Act,  1942,  56  Stat.  226,  245)  and  its  various  amend- 
ments (Sec.  801  of  the  Revenue  Act  of  1942,  56  Stat. 
798,  982;  Sec.  1  of  the  Military  Appropriation  Act, 
1944,  57  Stat.  347;  the  Act  of  July  14,  1943,  57  Stat. 
564;  Titles  VII  and  VIII  of  the  Revenue  Act  of  1943, 
58  Stat.  21,  78;  and  the  Act  of  June  30,  1945,  59 
Stat.  294,  50  U.S.C.  App.  1191),  which  with  excep- 
tion of  1945  Act  relating  to  termination  date  of  the 
Renegotiation  Act  are  pertinent  to  the  present  case. 

Remington's    Revised    Statutes   of   Washington, 
Section  7299,  which  in  pertinent  portion  is  as  follows : 

"Every  loan  or  forbearance  of  money,  goods,  or 
thing  in  action  shall  bear  interest  at  the  rate  of 
six  per  centum  per  annum  where  no  different 

rate  is  agreed  to  in  writing  between  the  parties. 

*     *     *     *j> 

II.     REGULATIONS    INVOLVED. 

Section  622,  Joint  Renegotiation  Manual: 

"It  is  proper  procedure  to  make  a  demand  for 
payment  in  connection  with  an  unilateral  deter- 
mination and  state  in  such  demand  that  interest 
will  accrue  at  the  rate  of  6%  per  annum  from 
and  after  a  date  inserted  in  the  demand  on  any 
amount  due  under  such  unilateral  determination 
and  unpaid.  The  date  ordinarily  to  be  inserted 
in  the  demand  will  be  approximately  fifteen  days 
from  the  date  of  the  unilateral  determination  but 
the  Department  issuing  the  unilateral  determina- 
tion may  provide  for  a  greater  or  lesser  time. 
The  time  to  be  allowed  is  in  the  discretion  of  the 
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Department  and  should  be  a  reasonable  time  con- 
sidered equitable  under  the  circumstances,  in 
view  of  the  necessary  time  for  mailing  and  for 
obtaining  computation  of  the  tax  credit  (pur- 
suant to  Section  3806,  Internal  Revenue  Code). 

Section  626.2(3),  Renegotiation  Regulations,  ap- 
plicable to  renegotiation  of  fiscal  years  ending  after 
June  30,  1943  contains  the  following: 

"Interest  at  the  rate  of  6%  per  annum  accrues 
upon  the  amount  determined  as  excessive  profits 
to  be  eliminated  less  the  tax  credit,  if  any  (pur- 
suant to  Section  3806,  Internal  Revenue  Code) 
from  and  after  the  date  fixed  in  the  demand  for 
payment." 

STATEMENT  OF  POINTS 

1.  That  the  District  Court  erred  in  determining 
that  3%  per  annum  is  a  proper  rate  of  interest  to  be 
allowed  plaintiff  on  its  claim  involved  in  this  action, 
instituted  June  29,  1948,  to  collect  excessive  profits, 
less  credits,  owed  by  defendants  pursuant  to  unilateral 
determination,  under  the  Renegotiation  Act,  that  de- 
fendants realized  excessive  profits  on  a  war  contract 
during  their  fiscal  year  ending  December  31,  1942. 

2.  That  the  District  Court  erred  in  fixing  the 
rate  of  interest  to  be  allowed  on  plaintiff's  claim 
herein  on  the  basis  of  what  rate  of  interest  the  gov- 
ernment would  have  paid  for  the  use  of  equivalent 
funds  pending  payment  of  said  claim,  as  a  fair  and 
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just  compensation  for  defendants'  failure  and  refusal 
to  make  payment  upon  demand. 

3.  That  plaintiff  is  entitled  to  interest  at  the 
rate  of  6%  per  annum  upon  the  amount  determined 
as  excessive  profits  to  be  eliminated  less  tax  credits 
and  tax  refund  as  set  out  in  the  pleadings  contained 
in  the  record  herein,  from  and  after  the  date  fixed 
in  the  demand  for  payment. 

4.  That  plaintiff  is  entitled  to  recover  judgment 
in  the  sum  of  $13,341.59  as  principal  balance  due 
on  its  claim,  plus  interest  thereon  at  the  rate  of  6% 
per  annum  from  September  29,  1945,  as  prayed  for  in 
its  complaint,  less  a  withheld  tax  refund  of  $307.73 
of  April  6,  1948,  as  deductible  from  the  amount  of 
said  interest,  making  a  total  as  of  June  1,  1949,  the 
date  of  entry  of  judgment,  in  the  sum  of  $15,974.84, 
principal  and  interest  at  said  rate. 

ARGUMENT 

A.  ^THE  RENEGOTIATION  ACT,  INCLUD- 
ING ITS  AMENDMENTS,  HAS  BEEN  PROPER- 
LY APPLIED  TO  CONTRACTS  ENTERED  INTO 
BEFORE  ITS  AND  THEIR  RESPECTIVE  EN- 
ACTMENTS." 

The  Supreme  Court  in  Lichter  v.  United  States, 
334  U.  S.  742,  at  page  788,  headed  its  discussion  of 
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retroactivity    with    the    foregoing    statement,    and 
further  stated: 

"Congress  limited  the  Renegotiation  Act  to  fu- 
ture contracts  and  to  contracts  already  existing 
but  pursuant  to  which  final  payments  had  not 
been  made  prior  to  the  date  of  enactment  of  the 
original  Act.  These  included  contracts  made 
directly  with  the  government  and  also  subcon- 
tracts such  as  those  here  involved." 

And  within  the  limits  so  expressed,  the  Supreme 
Court  in  Lincoln  Electric  Co.  v.  Forrestal,  334,  U.S. 
841,  decided  per  curiam  the  same  day  as,  and  on  the 
authority  of  Lichter  v.  United  States,  supra,  the  issue 
herein  in  favor  of  the  Act's  validity. 

In  the  Lincoln  Electric  case,  the  secretary  of  the 
Navy  included  in  the  contractor's  renegotiable  busi- 
ness upon  which  the  Secretary's  unilateral  order  was 
based,  sales  in  the  calendar  year  1942,  to  Depart- 
ments of  the  United  States  and  their  contractors  and 
subcontractors.  Since  the  Supreme  Court,  unlike  the 
District  Court  (77  F.  Supp.  444,  447)  decided  the 
merits  of  the  controversy,  it  necessarily  determined 
all  the  constitutional  issues  raised  by  the  contractor 
as  to  the  invalidity  of  the  Act  and  its  amendment. 

Defendants  find  no  fault  with  the  general  prin- 
ciples of  retroactivity  applied  to  parties  and  to  con- 
tracts not  with  the  government. 

It  is  the  position  of  defendants  that  "an  exercise 
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of  the  sovereign  right  of  the  government  to  protect 
*  *  *  the  general  welfare  of  the  people",  a  power 
which  is  "paramount  to  any  rights  under  contracts 
between  individuals"  should  yield  to  the  constitu- 
tional immunity  of  an  isolated  private  contract  from 
impairment  to  its  proceeds. 

See,  in  this  connection,  Manigault  v.  Springs,  199 
U.S.  473,  480;  Norman  v.  Baltimore  &  Ohio  R.  Co. 
294  U.S.  240,  307-308;  Veix  v.  Sixth  Ward  Ass% 
310  U.S.  32;  East  New  York  Savings  Bank  v.  Hahn, 
326  U.S.  230,  232  ;Hamilton  v.  Kentucky  Distilleries 
Co.,  251  U.S.  145,  156;  Richmond  Corp.  v.  Wachovia 
Bank,  300  U.S.  124;  Honeyman  v.  Jacobs,  306  U.S. 
539;  and  Home  Building  &  Loan  Ass'n  v.  Blaisdell, 
290  U.S.  398,  435. 

The  Constitution  does  not  prohibit  retrospective 
legislation  as  such,  and  the  mere  fact  that  a  statute 
is  retroactive  in  its  operation  does  not  make  it  repug- 
nant to  the  Federal  Constitution. 

League  v.  Texas,  184  U.S.  156,  161 ; 
Calder  v.  Bull,  3  Dall,  386; 
Watson  V.  Mercer,  18  Pet.  88,  109 ; 
Blount  V.  Windley,  95  U.S.  173,  180. 

The  Supreme  Court  has  from  early  days  sus- 
tained the  validity  of  much  legislation  having  a  retro- 
active effect  on  existing  property  rights. 
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Watso7i  V.  Mercer  supra;  Curtis  v.  Whitney, 
13  Wall.  68. 

This  principle  is  not  different  when  ihe  prop- 
erty rights  happens  to  be  a  contract. 

Calhoun  v.  Massie,  253  U.S.  170,  176. 

We  do  not  believe  it  is  defendant's  intention  to 
argue  that  federal  employees  are  entitled  to  receive 
and  hold  their  compensation  free  and  clear  of  future 
income  tax  legislation,  or  against  the  validity  in  such 
case  of  retroactive  income  tax  legislation. 

See  Baker  v.  Commissioner  of  Internal  Revenue 
149  F.  (2d)  342,  cert.  den.  326  U.S.  746. 

Retroactive  income  taxation,  which  has  long  been 
held  valid,  is  an  especially  forceful  analogy  to  the  re- 
covery of  net  profits  realized  under  executed  con- 
tracts. 

Cooper  V.  United  States,  280  U.S.  409; 
Welch  V,  Henry,  305  U.S.  134,  148. 

As  this  court  has  stated  in  Spaulding  v.  Douglas 
Aircraft  Co.,  Inc.,  154  F.  (2d)  419,  423  *'  *  *  *  the 
power  in  war  to  recapture  for  the  war  treasury  ex- 
cessive profits  from  existing  contracts  is  certainly  as 
great  as  the  power  in  peace  to  tax  in  a  succeding  year 
the  income  earned  prior  to  the  tax  legislation". 
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In  support  of  their  position,  the  defendants  rely 
in  particular  on  Lynch  v.  U.  S.,  292  U.S.  571,  and 
Perry  v.  U.  S.,  294  U.S.  330  (R.  64).  The  Lynch 
case  involved  policies  of  war  risks  insurance  and 
raised  the  question  of  taking  property  without  mak- 
ing just  compensation.  The  instant  case  involves 
taking  or  recapturing  excessive  profits  over  and  above 
just  compensation.  If  the  objection  of  taking  property 
without  making  just  compensation  could  be- raised  as 
to  recapturing  excessive  profits  on  renegotiation,  then 
the  same  objection  would  be  applicable  to  any  and  all 
forms  of  taxation. 

While  the  Perry  case  sustains  the  contractual  ef- 
fectiveness of  the  gold  clause  as  between  government 
and  citizen,  that  case,  however,  involved  no  applica- 
tion of  the  war  powers  of  Congress,  and  offers  no 
assistance. 

National  Electric  Welding  Machines  Co.  v.  Stim- 
son,  10  T.C.  No.  8. 

B.  (1)  INTEREST  IS  PROPERLY  ALLOW- 
ABLE ON  AN  UNPAID  RENEGOTIATION  LIA- 
BILITY NOTWITHSTANDING  THE  WAR  CON- 
TRACT INVOLVED  WAS  ENTERED  INTO  PRE- 
VIOUS TO  THE  TAKING  EFFECT  OF  THE  ACT. 

It  is  a  long  established  tenet  of  the  law  that  in- 
terest runs  from  the  date  of  default  to  the  date  of 
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payment,  upon  an  obligation  to  pay  money.  That 
legal  principle  was  recognized  early,  and  has  been 
consistently  maintained  by  the  Supreme  Court  of  the 
United  States.  In  the  early  case  of  Curtis,  et  al  v. 
Innerarity,  et  al  (1848)  6  How.  (U.S.)  146,  the  Su- 
preme Court  succintly  stated  stated  (p.  154) : 

**It  is  a  dictate  of  natural  justice,  and  the  law  of 
every  civilized  country,  that  a  man  is  found  in 
equity,  not  only  to  perform  his  engagements,  but 
also  to  repair  all  the  damages  that  accrue  nat- 
urally from  their  breach.  Hence,  every  nation, 
whether  governed  by  the  civil  or  common  law, 
has  established  a  certain  common  measure  of 
reparation  for  the  detention  of  money  not  paid 
according  to  contract,  which  is  usually  calculated 
at  a  certain  and  legal  rate  of  interest.  Everyone 
who  contracts  to  pay  money  on  a  certain  day 
knows,  that,  if  he  fails  to  fulfill  his  contract, 
he  must  pay  the  established  rate  of  interest  as 
damages  for  his  non-performance.  Hence,  it  may 
correctly  be  said,  that  such  is  the  implied  con- 
■    tract  of  the  parties.  *  *  *  " 

The  principle  enunciated  by  the  Supreme  Court 
in  the  Curtis  case,  supra,  has  been  followed  precisely 
in  many  of  its  subsequent  decisions.  For  example,  in 
the  well  known  case  of  Young  v.  Godhe  (1872)  15 
Wall.  (U.S.)  562,  which  involved  an  action  on  an  ac- 
count stated,  the  court  held  that  interest  should  run 
upon  a  breach  of  an  agreement  to  pay  money,  even 
though  such  agreement  did  not  expressly  provide  for 
interest,  and  pointedly  said  (pp.  565-566) : 
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"  *  *  *  If  a  debt  ought  to  be  paid  at  a  particu- 
lar time,  and  is  not  owing  to  the  default  of  the 
debtor,  the  creditor  is  entitled  to  interest  from 
that  time  by  way  of  compensation  for  the  delay 
in  payment.  And  if  the  account  be  stated,  *  *  *, 
interest  begins  to  run  at  once. 

It  is  said  there  is  no  law  in  the  territory  of 
Utah  prescribing  a  rate  of  interest  in  transac- 
tions like  the  one  in  controversy  in  this  suit,  and 
that  therefore,  no  interest  can  be  recovered.  But 
this  result  does  not  follow.  If  there  is  no  statute 
on  the  subject,  interest  will  be  allowed  by  way  of 
damages  for  unreasonably  withholding  payment 
of  an  overdue  account.  The  rate  must  be  reason- 
able, and  conform  to  the  custom  which  obtains  in 
the  community  in  dealings  of  this  character." 

A  more  recent  reiteration  of  the  principle  may  be 
found  in  Royal  Indemnity  Co.  v.  United  States  (1941) 
313  U.S.  289,  where,  in  a  suit  brought  upon  a  surety 
bond  running  to  the  government,  the  Supreme  Court 
declared  (pp.  296  -  297) : 

«*  *  *  ^j^jj  Ijj  ^Yie  meantime  the  debtor  has  had 
the  use  of  the  money,  of  which  its  default  has 
deprived  the  creditor.  Interest  upon  the  prin- 
cipal sum  from  the  date  of  default,  at  a  fair 
rate,  is  therefore  an  appropriate  measure  of  dam- 
age for  the  delay  in  payment. 


*  *  *>> 


The  principle  that  interest,  computed  from  date 
of  default  to  date  of  payment,  may  be  collected  on  an 
obligation  to  pay  money,  has  been  held  to  be  as  fully 
applicable  to  such  an  obligation  arising  from  uni- 
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lateral  action  taken  by  the  government,  as  it  is  when 
the  obligation  derives  from  a  contract. 

See  for  example  Railroad  Co.  v.  United  States 
(1879),  101  U.S.  543;  United  States  v.  Erie  Railway 
Company  (1882),  106  U.S.  327;  United  States  v. 
Mexican  International  R.  Co.  (C.C.W.D.  Texas, 
1907),  154  Fed.  519,  in  each  of  which  the  right  of  the 
government  to  interest  on  unpaid  obligations  for  cus- 
toms duties  or  for  taxes  was  upheld. 

Those  earlier  holdings  were  expressly  approved 
by  the  Supreme  Court  in  Billings  v.  United  States, 
(1914)  232  U.S.  261,  which  decided  that  interest  ac- 
crued on  unpaid  federal  taxes,  although  the  pertinent 
tax  statute  contained  no  provision  therefor.  In  the 
opinion  in  the  Billings  case,  the  Supreme  Court  made 
the  following  significant  pronouncement.    (P.  286) : 

"  *  *  *  Thus,  as  to  the  necessity  for  a  statute 
it  was  long  ago  here  decided  in  view  of  the  true 
conception  of  interest,  that  a  statute  was  not 
necessary  to  compel  its  payment  where  in  ac- 
cordance with  the  principles  of  equity  and  jus- 
tice in  the  enforcement  of  an  obligation,  interest 
should  be  allowed.  Young  v.  Godhe,  15  Wall. 
562,  565: 


"And  the  decisions  of  this  court  have  often  since 
exemplified  the  principle  by  considering  the  ques- 
tion of  the  responsibility  for  interest  from  the 
point  of  view  of  reason  and  justice,  even  though 
no  express  statute  existed  for  compelling  this 
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payment.    So  also  a.j  to  the  nature  and  character 
of  the  obligation  to  pay  taxes.  *  *  *  " 

The  law  is  settled  that  unpaid  liabilities  of  stock- 
holders in  a  national  bank,  resulting  from  assess- 
ments made  by  the  comptroller  of  the  currency,  do 
bear  interest.  In  the  leading  case  of  Casey  v.  Galli 
(1876),  94  U.S.  673,  the  Supreme  Court  ruled  that 
(pp.  677-678): 

«  *  *  *  r^Yie  sum  to  be  paid  being  liquidated,  and 
due  and  payable  when  the  comptroller's  order 
was  made,  it  follows  that  the  amount  bears  in- 
terest from  the  date  of  the  order.  Otherwise 
there  would  he  no  motive  to  pay  promptly,  and  no 
equality  between  those  who  should  pay  then  and 
those  who  should  pay  at  the  end  of  a  protracted 
litigation.  *  *  *  '^ 
(Italics  supplied) 

To  the  same  effect,  see  Bowden  v.  Johnson 
(1882),  107  U.S.  251,  263;  Garvy  v.  Wilder  (CCA. 
7,  1941),  121  F.  (2d)  714. 

It  would,  therefore,  appear  that  in  the  absence  of 
a  statutory  provision  to  the  contrary,  the  government 
is  entitled  to  interest  on  an  obligation  owed  to  it. 

See  Billings  v.  United  States  supra; 
Board  of  Commissioners  v.   United  States,  308 
U.S.  343. 

It  should  be  pointed  out  that  although  there  is 
no  language  in  the  Renegotiation  Act,  as  amended, 
or  in  any  other  Act  of  Congress,  which  specifically 
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allows  or  forbids  interest  on  renegotiation  liabilities 
either  prior  to  payment  or  prior  to  judgment,  as  the 
case  may  be,  the  courts  have  consistently  held  that 
the  government  is  entitled  to  collect  interest  on  un- 
paid renegotiation  debt  owed  to  it.  Such  cases  are 
numerous  and  with  no  exception  whatever,  have  to 
date,  fully  recognized  that  determinations  of  excessive 
profits,  made  pursuant  to  the  Renegotiation  Act,  as 
amended,  are  obligations  for  the  payment  of  money 
to  the  government,  and,  in  accordance  with  the  legal 
principle  hereinbefore  set  forth,  bear  interest.  In- 
cluded in  the  list  of  such  cases  are  the  following  de- 
cisions of  this  court: 

Sampson  Motors,  Inc.  v.  United  States,  168  F. 
(2d)  878;  United  States  v.  Eason  Grinding  Company, 
Civil  Nos.  5032  and  5445,  D.C.  S.D.  Calif.,  C.  Div., 
April  19,  1947,  aff d  per  curiam,  CCA.  9th  Cir. 
April  25,  1949. 

(2)  The  Government  is  entitled  to  collect  in- 
terest at  the  rate  of  six  percent  (6%)  per  annum  on 
Renegotiation  Debts  Arising  from  Determinations  of 
Excessive  Profits  Made  Pursuant  to  the  Renegotiation 
Act,  as  Amended. 

All  of  plaintiff's  specifications  of  error.  Points 
I  to  IV,  inclusive,  embody  practically  the  same  sub- 
ject matter  and  the  plaintiff's  argument  as  to  one  will 
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apply  with  equal  force  to  all.   Therefore,  they  will  be 
discussed  together. 

An  examination  and  analysis  of  pertinent  Con- 
gressional policy,  judicial  precedents,  administrative 
regulations  and  analogous  statutes  fully  support  the 
government's  position  herein  that  the  proper  rate  of 
interest  to  which  it  is  entitled  on  unpaid  renegotiation 
debts,  such  as  owed  by  the  defendants,  is  six  percent 
(6%)  per  annum. 

(a)     CONGRESSIONAL   POLICY. 

Defendants  were  renegotiated  pursuant  to  the 
Renegotiation  Act  of  1942,  as  amended,  by  the  RFC 
Price  Adjustment  Board  for  the  purpose  of  eliminat- 
ing excessive  profits,  within  the  meaning  of  that  Act, 
realized  by  defendants  during  their  fiscal  year  end- 
ing December  31,  1942  (R.  4).   That  Act,  which  ap- 
plies to  renegotiation  of  contractors  and  subcontrac- 
tors for  fiscal  periods  ending  before  July  1,   1943, 
clearly  indicates  that  Congress  intended  that  the  re- 
fund of  War  Profits,  found  to  be  excessive  should  be 
accomplished  with  the  utmost  dispatch.     To  carry  a 
policy  of  speedy  collection   of  unpaid   renegotiation 
debts  into  effect.  Congress  has  provided  strong  and 
broad  administrative  methods  of  making  such  col- 
lection. 

Section  403(c)  of  the  Renegotiation  Act  of  1942 
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as  originally  enacted  (Sixth  Supplemental  National 
Defense  Appropriation  Act;  Act  of  April  28,  1942; 
Public  Law  528,  77th  Congress;  2d  Sess.)  provided: 

**(c)  The  Secretary  of  each  Department  is  au- 
thorized and  directed,  whenever  in  his  opinion 
excessive  profits  have  been  realized,  or  are  likely 
to  be  realized,  from  any  contract  with  such  De- 
partment or  from  any  subcontract  thereunder, 
(1)  to  require  the  contractor  or  the  subcontrac- 
tor to  renegotiate  the  contract  price,  (2)  to 
withhold  from  the  contractor  or  subcontractor 
any  amount  of  the  contract  price  which  is  found 
as  a  result  of  such  renegotiation  to  represent  ex- 
cessive profits,  and  (3)  in  case  any  amount  of 
the  contract  price  found  as  a  result  of  such  re- 
negotiation to  represent  excessive  profits  shall 
have  been  paid  to  the  contractor  or  subcontractor 
to  recover  such  amount  from  such  contractor  or 
subcontractor.  Such  contractor  or  subcontractor 
shall  be  deemed  to  be  indebted  to  the  United 
States  for  any  amount  which  such  Secretary  is 
authorized  to  recover  from  such  contractor  or 
subcontractor  under  this  subsection,  and  such 
secretary  may  bring  actions  in  the  appropriate 
courts  of  the  United  States  to  recover  such 
amount  on  behalf  of  the  United  States.  All 
amounts  recovered  under  this  subsection  shall  be 
covered  into  the  Treasury  as  miscellaneous  re- 
ceipts. This  subsection  shall  be  applicable  to  all 
contracts  and  sub-contracts  hereafter  made  and 
to  all  contracts  and  subcontracts  heretofore  made, 
whether  or  not  such  contract  or  subcontracts  con- 
tain a  renegotiation  or  recapture  clause.  Pro- 
vided that  final  payment  pursuant  to  such  con- 
tract or  subcontract  has  not  been  made  prior  to 
the  date  of  enactment  of  this  Act." 

Following  the  enactment   of  the   Renegotiation 
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Act,  the  Secretaries  of  the  several  Departments 
named  therein  put  into  effect  an  administrative  pol- 
icy of  eliminating  excessive  war  profits  as  quickly  as 
possible,  by  the  recourses  granted  them  including  an 
interest  charge  of  six  percent  (6%)  per  annum  as  a 
deterrent  to  non-payment  of  such  excessive  profits 
to  the  government. 

To  secure  clarifying  amendments,  which  if  made 
into  law,  would  merely  ratify  existing  administra- 
tive practice,  the  War  and  Navy  Departments  pro- 
posed the  same,  which  were  enacted  by  Congress.  See 
Section  403(c)  (2)  of  the  Renegotiation  Act  of  1942, 
as  amended.  That  section,  originally  being  found  in 
Section  801(a),  Revenue  Act  of  1942  (Act  of  Oc- 
tober 21,  1942;  Public  Law  753,  77th  Cong.,  2d  Sess.) 
provides,  in  pertinent  part: 

"(2)  Upon  renegotiation,  the  Secretary  is  au- 
thorized and  directed  to  eliminate  any  excessive 
profits  under  such  contract  or  subcontract  (i) 
by  reductions  in  the  contract  price  of  the  con- 
tract or  subcontract,  or  by  other  revision  in  its 
terms;  or  (ii)  by  withholding,  from  amounts 
otherwise  due  to  the  contractor  or  subcontractor, 
any  amount  of  such  excessive  profits;  or  (iii) 
by  directing  a  contractor  to  withhold  for  the  ac- 
count of  the  United  States,  from  amounts  other- 
wise due  to  the  subcontractor,  any  amount  of 
such  excessive  profits  under  the  subcontract;  or 
(iv)  by  recovery  from  the  contractor  or  sub- 
contractor, through  repayment,  credit  or  suit,  of 
any  amount  of  such  excessive  profits  actually 
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paid  to  him;  or  (v)  by  any  combination  of  these 
methods,  as  the  secretary  deems  desirable.  The 
secretary  may  bring  actions  on  behalf  of  the 
United  States  in  the  appropriate  courts  of  the 
United  States  to  recover  from  such  contractor 
or  subcontractor,  any  amount  of  such  excessive 
profits  actually  paid  to  him  and  not  withheld  or 
eliminated  by  some  other  method  under  this  sub- 
section. *  *  *'' 

It  is  submitted  that,  by  the  latter  amendment 
to  the  original  1942  Renegotiation  Act,  Congress,  in 
effect,  approved  and  ratified  the  prior  and  existing 
administrative  construction  of  and  practice  under 
Section  403(c)  supra,  including  the  collection  of  six 
percent  (6%)  per  annum  interest  on  unpaid  renego- 
tiation liability. 

In  the  meantime  publications  of  administrative 
interpretation  of  the  1942  Renegotiation  Act, 
a§  amended,  were  made.  See,  Principles,  Policy  and 
Procedure  to  be  followed  in  Renegotiation,  issued  by 
the  War  Department  on  August  10,  1942 ;  Joint  State- 
ment by  the  War,  Navy  and  Treasury  Departments 
and  the  Maritime  Commission,  published  on  March 
31,  1943;  and  Joint  Renegotiation  Manual,  pertain- 
ing to  fiscal  periods  ending  prior  to  July  1,  1943, 
and  promulgated  January  27,  1944.  Section  622, 
Joint  Renegotiation  Manual,  provided,  and  still  pro- 
vides, that  interest,  at  the  rate  of  si  .?nt  (6%) 
per  annum,  shall  be  collected  on  unpaid  renegotiation 
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debts  due  to  the  government  as  a  result  of  unilateral 
determination  of  excessive  profits  for  fiscal  periods 
ending  prior  to  July  1,  1943. 

Congress  was  aware  of  and  knew  of  the  Regula- 
tion, when  it  subsequently  enacted  the  Renegotiation 
Act  of  1943  (Section  701,  Revenue  Act  of  1943;  Act 
of  February  25,  1944;  Public  Law  235,  78th  Cong., 
2d  Sess.)  The  latter  Act,  relating  to  elimination  of 
excessive  war  profits  for  fiscal  years  ending  after 
June  30,  1943,  contains  the  following  pertinent  pro- 
visions (Sec.  403(c)    (2)  thereof): 

"(2)     Upon  the  making  of  an  agreement,  or  the 
entry  of  an  order   (unilateral  determination  of 
excessive  profits),  under  paragraph  (1)  by  the 
(War  Contracts  Price  Adjustment)  Board,  *  *  *, 
determining   excessive  profits,  the  Board  shall 
forthwith  authorize  and  direct  the  Secretaries  or 
any  of  them  to  eliminate  such  excessive  profits 
(A)  by  reductions  in  the  amounts  otherwise  pay- 
able to  the  contractor  under  contracts  with  the 
Departments,  or  by  other  revision  of  their  terms; 
or  (B)  by  withholding  from  amounts  otherwise 
due  to  the  contractor  any  amount  of  such  exces- 
sive profits;  or   (C)   by  directing  a  contractor 
to  withhold  for  the  account  of  the  United  States, 
from  amounts  otherwise  due  to  a  subcontractor, 
any  amount  of  such  excessive  profits  of  such  sub- 
contractor; or  (D)  by  recovery  from  the  contrac- 
tor,   through    repayment,    credit    or    suit    any 
amount  of  such  excessive  profits  actually  paid  to 
him;  or  (E)  by  any  combination  of  these  meth- 
ods as  is  deemed  desirable.   Actions  on  behalf  of 
the  United  States  may  be  brought  in  the  appro- 
priate courts  of  the  United  States  to  recover  from 
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the   contractor   any   amount   of   such    excessive 
profits  actually  paid  to  him  and  not  withheld  or 
eliminated  by  some  other  method  under  this  sub- 
section. *  *  *" 
(Italics  supplied). 

This  section  became  law  on  February  25,  1944, 
effective  date  of  the  1943  Renegotiation  Act.  On 
March  3,  1944,  the  War  Contracts  Price  Adjustment 
Board  promulgated  its  Renegotiation  Regulations  for 
renegotiation  pursuant  to  the  Renegotiation  Act  of 
1943,  relating  to  fiscal  periods  ending  after  June  30, 
1943.  Section  626.2(3),  Renegotiation  Regulations, 
provided,  and  still  provides,  that  unpaid  amounts  due 
to  the  government,  as  a  result  of  renegotiation  within 
the  provisions  of  the  1943  Renegotiation  Act,  shall 
be  collected,  with  interest  thereon  at  the  rate  of  six 
percent  (6%)  per  annum. 

The  1943  Act  provided  for  redeterminations  de 
novo  of  excessive  profits  by  the  Tax  Court  of  the 
United  States,  at  the  option  of  a  contractor  or  sub- 
contractor aggrieved  by  a  unilateral  determination  of 
excessive  profits  and  within  a  stated  time  limit.  Since 
these  provisions  403(e)  (1)  and  (2)  permit  the  Tax 
Court  to  make  a  redetermination  of  such  excessive 
profits  at  an  amount  less  than,  equal  to,  or  greater 
than  the  original  determination  involved  in  the  de 
novo  proceeding.  Congress  had  to  provide  funds  for 
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the  refund  of  payments  of  renegotiation  debts,  made 
by  contractors  and  subcontractors  who  subsequently 
might  be  successful  in  securing  a  reduced  determina- 
tion of  excessive  profits  in  a  Tax  Court  proceeding. 
Such  funds  were  made  available  by  Congress  in  the 
following  appropriation  acts: 

(1)  Public  Law  40,  79th  Cong.,  1st  Sess.  relat- 
ing to  the  fiscal  year  ending  June  30,  1946; 

(2)  Public  Law  521,  79th  Cong.,  2nd  Sess.  re- 
lating to  the  fiscal  year  ending  June  30,  1947; 

(3)  Public  Law  271,  80th  Cong.,  1st  Sess.  re- 
lating to  the  fiscal  year  ending  June  30,  1948;  and 

(4)  Public  Law  640,  80th  Cong.,  2nd  Sess.  re- 
lating to  the  fiscal  year  ending  June  30,  1949. 

Each  of  these  appropriation  acts  provides  for  re- 
fund of  renegotiation  payments  to  contractors  or  sub- 
contractors successful  in  the  Tax  Court,  after  they 
have  made  such  payments  to  the  several  Secretaries 
of  the  Departments  named  in  the  1942  Renegotiation 
Act,  as  amended,  or  to  the  War  Contracts  Price  Ad- 
justment Board  under  the  1943  Act,  with  interest  on 
such  refunds  at  not  to  exceed  four  percent  (4%) 
per  annum.  These  several  Acts  made  no  provision 
that  the  rate  of  interest  known  to  be  collected  on  un- 
paid renegotiations  liabilities  owed  to  the  government. 
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that  is,  six  per  cent  (6%)  per  annum,  should  be  cor- 
respondingly reduced  to  four  percent  (4%)  per 
annum. 

It  is  submitted  that,  when  Congress,  with  full 
awareness  of  the  existing  administrative  interpreta- 
tion of  the  "collection  provisions"  of  the  1942  Rene- 
gotiation Act,  as  originally  passed  and  as  amended, 
and  also  of  the  1943  Act,  supra,  enacted  the  amend-: 
ments  made  in  the  1942  Renegotiation  Act  by  the  Act 
of  October  21,  1942,  supra;  enacted  Section  403(c) 
(2)  of  the  Renegotiation  Act  of  1943,  supra;  and  en- 
acted the  successive  renegotiation  refund  appropria- 
tion acts  listed,  supra,  it  thereby  approved  and  rati- 
field  the  administrative  construction  of,  and  the  ad- 
ministrative practice  in  applying,  such  "collection  pro- 
visions" of  the  respective  Renegotiation  Acts.  The 
interpretation  of  a  statute  by  an  agency  charged  with 
its  administration,  during  a  period  when  Congress  is 
legislating  on  the  same  subject  matter,  is  indicative 
of  Congressional  intent  that  such  interpretation  is  to 
continue. 

Biddle  v.  Commissioner  (1938),  302  U.S.  573; 
United  States  v.  Shreveport  Grain  Elevator  Co. 
(1932)  287  U.S.  77;  McCaughn  v.  Hershey  Chocolate 
Co.  (1928),  283  U.S.  488;  Iselin  v.  United  States 
(1926),  270  U.S.  245. 
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The  clearly-expressed  Congressional  policy  to  ef- 
fect expeditious  recovery  and  collection  by  the  govern- 
ment of  unpaid  renegotiation  liabilities  owed  to  it  by 
contractors  and  subcontractors,  and  the  manifest  need 
to  charge  interest  on  such  unpaid  debts  at  a  rate  per 
annum  sufficient  to  deter  the  withholding  of  such 
money  from  the  government,  especially  during  the  war 
period  of  necessarily-high  governmental  expenditures, 
has  been  plainly  expounded  and  succinctly  stated  in 
United  States  v.  Strontium  Products  Co.,  et  al,  68 
F.  Supp.  886,  888. 

«  *  *  *  rpj^^  tenor  of  the  Act  clearly  reveals  a 
Congressional  purpose  to  effect  speedy  collection. 
The  provision  authorizing  review  by  the  Tax 
Court  is  specifically  limited  so  as  to  not  operate 
'to  stay  the  execution  of  the  order  of  the  Board'. 
Various  means  are  provided  to  speed  recovery; 
by  withholding  money  owed  to  the  contractor, 
by  revision  of  contracts,  by  ordering  third  par- 
ties to  withhold,  by  repayment,  credit  or  suit, 
or  by  any  combination  of  these  methods.  Such  a 
statutory  policy  makes  it  essential  to  exact  in- 
terest from  the  contractor  who  refuses  to  pay, 
and  who  retains  the  use  of  the  money  while  de- 
priving the  government  of  its  use,  so  as  not  to 
penalize  prompt  contractors  who  comply  with  the 
letter  and  spirit  of  the  Act'^    (Italics  supplied). 

The  Strontium  case  is  cited  with  unqualified  ap- 
proval by  this  court  in  Sampson  Motors,  Inc.  v.  Unit- 
ed States  (CCA.  9,  1948),  168  F.  (2d)  878,  879, 
awarding  interest,  at  six  percent  (6%)  per  annum, 
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on  an  unpaid  renegotiation  liability  owed  to  the  gov- 
ernment. 

The  defendants  by  way  of  objection  to  the  al- 
lowance of  the  rate  of  6%  set  up  in  their  Answer 
(R.  27-29)  the  proposition  that  it  would  be  inequitable 
to  charge  such  rate  where  an  Assistant  Attorney  Gen- 
eral, Mr.  John  F.  Sonnett,  then  in  charge  of  the  claim, 
had  not  advised  the  defendants  of  the  Department's 
final  position  on  the  matter  in  due  course  following 
their  offer  of  compromise  and  settlement.  Paren- 
thetically, it  may  be  stated  here  that  Mr.  Sonnett  had 
been  placed  at  the  head  of  the  important  anti-trust 
litigation  and  had  ceased  to  be  connected  with  the 
matters  in  question. 

The  plaintiffs  below  moved  for  judgment  on  the 
pleadings  (R.  30)  without  delaying  the  action  by 
entry  of  denial  of  defendants'  alleged  cause  of  prior 
delay.  The  District  Court,  assuming  thereupon  that 
the  government  was  "at  least  as  culpable  as  the  de- 
fendant in  this  case"  determined  that  it  would  be  do- 
ing equity  to  reduce  the  rate  of  interest  to  some- 
where between  what  the  government  would  have 
been  compelled  to  pay  and  what  the  defendants  would 
have  had  to  pay  for  money  borrowed  (R.  36-38). 
This,  the  court  below  proceeded  to  do  without  any 
proof  taken  or  allegations  made  as  to  what  damage. 
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if  any,  the  defendants  had  suffered  by  reason  of  the 
plaintiffs  failure  to  make  earlier  answer  to  their 
offer  or  as  to  what  the  loan  of  the  excessive  profits 
funds  had  earned  for  the  defendants  in  their  con- 
tracting business  during  the  interim.  Certainly,  the 
principles  of  equity  required  that  the  court  take  into 
consideration  in  the  first  place  what  damage,  if  any, 
the  defendants  had  suffered  by  not  being  given  earlier 
notice  of  their  offer's  rejection  rather  than,  upon  the 
open  charge  of  delay,  to  place  the  penalty  therefor 
upon  the  government.  Nor  is  there  any  allegation  or 
showing  or  any  reason  disclosed  by  the  record  to  con- 
clude that  an  earlier  rejection  would  have  resulted 
in  earlier  payment  being  made  by  defendants.  De- 
fendants were  content  to  sit  by  and  not  avail  them- 
selves of  the  opportunity  for  speedy  relief,  if  entitled 
to  any,  by  taking  their  grievances  to  the  Tax  Court, 
and  should  not  now  be  heard  to  complain  of  any  de- 
lay attending  offers  in  compromise,  which  whether 
so  designed  or  not,  afforded  the  defendants  an  op- 
portunity to  look  forward  to  and  take  advantage  of 
whatever  the  future  held  in  the  way  of  more  fa- 
vorable decisions,  or  legislation  rcl.^ti-ig  to  such  mat- 
ters then  pending. 

Confronted  with  consideration  of  the  factors  used 
by  the  court  below  in  arriving  at  a  rate  of  interest, 
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the  court  in  United  States  v.  Strontium  Products  Co. 
et  al,  71  F.  Supp.  475,  477,  pointedly  stated: 

*'As  to  the  rate  of  interest,  defendants  (that  is, 
the  renegotiated  contractor)  insist  that  since  the 
Act  (that  is,  the  pertinent  refund  appropriation 
act)  provides  for  payment  of  interest  on  refunds 
at  a  rate  not  in  excess  of  four  percent,  it  would 
be  inequitable  to  exact  interest  from  defendants 
at  a  greater  rate.  The  fact  that  interest  rates 
vary  according  to  a  borrowers  financial  stand- 
ing is  a  proper  subject  of  judicial  notice.  Banks 
are  quite  willing  to  loan  money  to  the  govern- 
ment at  a  lower  rate  than  that  which  they  would 
consider  a  proper  rate  for  the  ordinary  commer- 
cial borrower.  Four  percent  has  long  been  con- 
sidered an  ample  rate  of  interest  on  a  govern- 
ment obligation;  but  even  in  these  days  of  cheap 
money,  the  accepted  and  legal  commercial  rate 
for  the  use  of  money  is  six  percent.  The  fact 
that  defendants  kept  in  their  bank  account  a 
large  amount  of  money,  enough  to  have  paid  the 
sum  which  they  admitted  they  owed,  cannot  ex- 
cuse them  from  paying  interest  on  that  amount, 
along  with  the  remainder.  The  money  was  in  their 
control,  and  they  could  have  used  it  for  their  own 
purposes.  In  my  opinion,  to  fix  any  other  rate  of 
interest  than  six  percent  would  be  an  abuse  of 
discretion  on  the  part  of  the  court,  and  might 
encourage  others  to  be  slow  in  paying  govern^ 
ment  assessments  or  awards.  Therefore,  the  rate 
of  interest  in  this  case  will  be  fixed  at  six  per- 
cent."  (Italics  supplied). 

To  the  same  effect,   see  also  Sampson  Motors 
Inc.,  V.  United  States,  supra. 

That  the  collection  of  renegotiated  excessive  war 
profits  is  not  a  penalty,  is  constitutional  under  the 


33 

Fifth  Amendment  of  the  Constitution  of  the  United 
States,  and  is  a  recovery  of  the  government's  own 
money  received  by  the  renegotiated  contractor  or  sub- 
contractor as  an  overcharge,  have  been  plainly  rec- 
ognized by  the  Supreme  Court. 

See  Lichter,  et  al  v.  United  States,  334  U.S.  742, 
787. 

(b)     JUDICIAL    PRECEDENTS. 

In  addition  to  the  cases  already  discussed,  inter- 
est at  the  rate  of  six  percent  per  annum  has  been 
awarded  to  the  government  on  unpaid  renegotiation 
debts,  in  spite  of  opposition  thereto  by  the  respective 
contractors  or  subcontractors,  in  a  number  of  cases 
unreported  or  where  the  fact  thereof  does  not  appear 
in  the  written  decisions.  For  example,  see  Hickey  & 
Company  v.  United  States,  168  F.  (2d)  752,  affirm- 
ing per  curium  United  States  v.  Hickey,  70  F. 
Supp.  13. 

An  analysis  of  the  classic  line  of  leading  cases, 
wherein  the  Federal  courts  have  awarded  interest  to 
the  government  on  unpaid  debts  owed  to  it,  despite 
the  absence  of  specific  statutory  provision  therefor, 
discloses  the  following,  wherein  6%  was  allowed: 

Railroad  Co.  v.  United  States,  101  U.S.  543; 

United  States  v.   Erie  Railway  Company,   106 
U.  S.  327; 
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Billings  v.  United  States,  232  U.S.  261;  and 

Royal  Indemnity  Co.  v.  United  States,  313  U.S. 
289,  all  involving  unpaid  taxes.  ' 

And  in  United  States  v.  Mexican  Internation/il 
R.  Co.,  154  Fed.  519,  involving  unpaid  customs  duties, 
the  court  in  Texas  applied  the  pertinent  statute  of 
that  state,  providing  for  6%  in  the  absence  of  express 
agreement  to  the  contrary,  as  did  the  court  in  New 
York  in  the  Royal  Indemnity  case,  supra,  measuring 
the  award  of  interest  by  the  law  of  New  York  fixing 
the  rate  of  6%  in  such  cases. 

(c)  ADMINISTRATIVE   REGULATIONS. 

Pursuant  to  regulation,  the  demand  for  payment 
served  on  defendants  included  notice  of  the  charge  of 
interest  at  the  rate  of  6%  per  annum  on  the  net, 
amount  due.    (R.  16). 

Such  administrative  regulations  have  been  held 
by  the  courts  to  be  ''persuasive"  and  "worthy  of  sub- 
stantial consideration." 

See  United  States  v.  Strontium  Products  Co.,  et 
al,  68  F.  Supp.  886,  888,  supra,  and  Sampson  Motors, 
Inc.  V.  United  States,  supra. 

(d)  ANALOGOUS    STATUTES. 

An  examination  of  the  local  statute,  applicable 
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to  the  case  at  bar  indicates  that  six  percent  (6%) 
per  annum  is  the  proper  rate  of  interest  to  allow  the 
government  on  defendant's  renegotiation  liability. 

Although  they  are  not  necessarily  bound  by  such 
local  statutes,  the  Federal  courts  may  turn  to  them 
for  guidance  in  determining  the  rate  of  interest  to  be 
awarded  to  the  government  in  suits  to  collect  obli- 
gations owed  to  it.  That  principle  was  plainly  rec- 
ognized and  affirmed  by  the  Supreme  Court  in  Royal 
Indemnity  Co.  v.  United  States,  supra,  wherein  it 
stated  (p.  297) : 

"  *  *  *  Interest  upon  the  principal  sum  from  the 
date  of  default,  at  a  fair  rate,  is  therefore  an 
appropriate  measure  of  damage  for  delay  in  pay- 
ment. *  *  *  While  the  New  York  statute  fixing 
the  rate  of  interest  (at  6%)  is  not  controlling,  the 
allowance  of  interest  does  not  conflict  with  any 
state  or  federal  policy,  and  we  think  that,  in  the 
circumstances  of  this  case,  a  suitable  rate  is  that 
prevailing  in  the  state  where  the  obligation  was 
given  and  to  be  performed. 


*  *  *  >» 


See  also.  United  States  v.  Mexican  International 
R.  Co.,  supra. 

(e)     APPLICATION  OF  TAX  REFUND  TO  INTEREST: 

The  District  Court  deducted  a  withheld  tax  re- 
fund of  $307.73  of  April  6,  1948  (R.  41-42)  from  the 
principal  balance  due.  It  is  the  contention  of  plaintiff 
(Statement  of  Points  IV;  R.  59-60)  that  a  payment 
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should  be  applied  first  to  reduction  of  interest  due 
and  the  remainder,  if  any,  to  principal  in  accordance 
with  the  custom  employed  in  commercial  transactions, 
and  that  the  method  of  eliminating  the  principal  due, 
without  consideration  given  to  the  interest  is  it  is 
contended  a  practice  which  disregards  the  rights  of 
the  lender  and  has  neither  basis  in  logical  calucula- 
tion  nor  a  foundation  in  accepted  commercial  practice. 

CONCLUSION 

For  the  reasons  set  forth  above,  plaintiff  re- 
spectfully submits  that  the  decision  of  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  Southern  Division,  should  be  reversed, 
insofar  as  it  restricted  the  government's  right  to  col- 
lect interest  on  defendant's  renegotiation  debt  to  three 
percent  (3%)  per  annum  and  insofar  as  it  applied  the 
tax  refund  payment  of  $307.73  to  discharge  of  part 
of  the  prinicpal  amount  instead  of  to  accrued  interest, 
and  that  the  case  should  be  remanded  to  the  court 
below,  with  instructions  to  enter  judgment  for  the 
government  for  interest,  to  be  computed  at  six  per- 
cent (6%)  per  annum,  on  defendant's  renegotiation 
liability  from  and  including  the  date  of  demand  fixed 
by  the  Treasurer  of  the  RFC  Price  Adjustment  Board 
to  and  including  the  date  of  payment  thereof,  and 
that  the  withheld  tax  refund  of  $307.73  of  April  6, 
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1948,  be  deducted  from  the  amount  of  said  interest, 
and  judgment  be  entered  for  the  principal  balance  of 
$13,341.59  plus  interest  at  the  rate  of  6%  per  annum 
from  September  29,  1945,  as  prayed  for  in  the  com- 
plaint, less  said  withheld  tax  refund  of  $307.73. 

J.  CHARLES  DENNIS, 

United  States  Attorney 

GUY  A.  B.  DOVELL, 

Assistant  United  States  Attorney 
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missed  for  the  reason  and  upon  the  ground  that  the 
portion  of  the  judgment  from  which  an  appeal  is  sought 
to  be  taken  is  not  subject  to  an  appeal  or  a  review  by 
this  Court.  This  motion  is  based  upon  the  records  and 
files  herein. 

L.  L.  Thompson, 

Henderson,  Carnahan  &  Thompson, 
Attorneys  for  Bonnell  and  Earley. 

POINTS  AND  AUTHORITIES  ON  MOTION 
TO  DISMISS 

The  Notice  of  Appeal  given  by  the  Government  is 
not  a  general  appeal  from  the  judgment  but  an  appeal 
from  the  action  of  the  Court  below  in  fixing  an  interest 
rate  of  3%  upon  the  amount  of  the  Government's  claim 
instead  of  6%  as  demanded  (R.  44). 

The  brief  of  the  Government  concedes  that  the  ques- 
tion of  the  rate  of  interest  to  be  allowed  was  ^*con- 
cededly  within  the  discretion  of  the  Court"  (R.  7).  The 
same  concession  was  also  made  at  the  hearing  in  the 
Court  below  because  at  that  hearing  the  Court  inquired 
whether  the  contention  of  the  Government  was  that  the 
rate  "should  be  6%  and  no  less  than  that,"  to  which 
counsel  for  the  Government  replied  that  "it  ought  to 
be  6%  but  my  contention  is  that  is  within  the  discretion 
of  the  Court"  (R.  37). 

Nowhere,  in  the  brief,  is  there  any  claim  made  that 
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the  Court  below  failed  to  exercise  the  discretion  which 
the  Government  conceded  the  Court  possessed.  No 
decision  of  this  or  any  other  Court  or  any  statute  is 
cited  which  made  it  mandatory  upon  the  District  Court 
to  fix  an  interest  rate  of  67o.  The  facts  are  not  in  dis- 
pute, since  the  matter  came  before  the  Court  upon  the 
Government's  Motion  for  Judgment  on  the  Pleadings. 
The  brief  does  no  more  than  to  disagree  with  the  con- 
clusion reached  by  the  trial  Court  in  a  discretionary 
matter  and  by  it  the  Government  seeks  to  induce  this 
Court  to  consider  the  question  de  novo  and  to,  in  effect, 
exercise  a  discretion  which  was  vested  in  the  District 
Court. 

It  is  familiar  law  that  no  appeal  lies  from  the  dis- 
cretionary order  of  a  Court  of  original  jurisdiction  in 
the  absence  of  a  showing  that  such  Court  acted  arbi- 
trarily or  capriciously,  or  perhaps  failed  to  exercise 
its  discretion. 

''It  is  a  general  rule  that  an  Appeal,  Writ  of 
Error  or  Exceptions  will  not  lie  from  or  to  the 
action  of  a  Court  in  the  exercise  of  its  purely  dis- 
cretionary powers,  unless  the  right  to  review  is 
given  by  statute,  or  unless  there  has  been  an  abusive 
discretion." 

4  Corpus  Juris  (2d),  207. 

Among  the  cases  cited  to  support  this  statement  is 
the  decision  of  this  Court  in  Barceloux  vs.  Buffum,  51 
Fed.  (2d)  82,  where  this  Court  dismissed  an  appeal 


taken  from  an  order  of  the  Court  below  refusing  to 
permit  an  intervention  where  the  intervenor  was  not 
able  to  show  a  vested  right  to  intervene. 

See  also  Steinfer  Patents  Corporation  vs.  Meyerson, 
49  Fed.  (2d)  765,  and  cases  cited  therein. 

It  is  therefore  submitted  that  the  Government's 
appeal  should  be  dismissed. 

The  following  portion  of  this  brief  is  intended  to 
cover  the  appeal  of  Bonnell  and  Earley  from  the  judg- 
ment and  also  to  discuss  the  question  of  interest  rate, 
upon  the  assumption  that  the  foregoing  Motion  to  Dis- 
miss is  denied. 

QUESTIONS  PRESENTED 

We  accept  Statements  1  and  2  of  the  Government's 
brief  ( Brief  page  3 )  as  correct  statements  of  the  ques- 
tions presented  on  the  appeal  of  Bonnell  and  Earley 
and  therefore  make  them  a  part  hereof  by  reference. 
If  the  foregoing  Motion  to  Dismiss  the  Government's 
appeal  is  granted,  these  will  be  the  only  questions  pre- 
sented. If,  however,  the  motion  is  denied,  then  in  lieu 
of  Statement  3  as  set  forth  in  the  Government's  brief, 
the  following  is  submitted : 

3.  If  interest  may  be  awarded  on  an  unpaid  renego- 
tiation liability  arising  out  of  a  contract  entered  into 
prior  to  the  enactment  of  the  Renegotiation  Act,  then 
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is  there  any  evidence  to  show  that  the  District  Court 
abused  its  discretion  in  fixing  the  rate  of  interest  at 
3%,  instead  of  6%,  as  asked  by  the  Government. 

STATEMENTS  OF  PLEADINGS  AND  FACTS 

We  accept  the  Statement  of  Pleadings  and  Facts 
set  forth  in  the  Government's  brief,  except  (1)  we 
reserve  the  right  to  amplify  the  statement  in  connec- 
tion with  our  argument,  and  (2)  we  think  there  should 
be  added  thereto  this  additional  statement. 

The  Government's  brief  (page  7)  sets  forth  a  cor- 
rect statement  of  the  judgment  entered  and  makes  ref- 
erence to  the  fact  that  the  net  balance  conceded  under 
the  pleadings  was  further  reduced  "by  a  tax  refund  of 
$307.73  in  addition  to  its  reduction  from  recomputa- 
tion  of  interest  at  3  %  with  consequent  increased  appli- 
cation of  credit  amounts  to  principal  theretofore 
applied  to  interest  at  6%."  Subsequent  portions  of  the 
brief  assert  error  on  the  part  of  the  Court  below  in  that 
it  is  contended  that  this  additional  credit,  which  is  not 
controverted,  should  have  been  applied  first  to  the 
reduction  of  interest  and  not  to  principal  ( Brief  page 
35).  The  oral  decision  of  the  Court  made  no  reference 
to  this  item  but  merely  ordered  the  interest  rate  to  be 
applied  to  be  reduced  from  6%  to  3%  and  a  credit 
allowed  and  ordered  the  attorney  for  the  Government 
to  prepare  a  judgment  accordingly  (Tr.  page  38).  The 
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judgment  was  prepared  by  counsel  for  the  Government 
and  the  computations  were  made  by  counsel  for  the 
Government  and  if  there  was  error  in  the  application 
of  this  item  it  was  the  error  of  Government's  counsel 
and  not  that  of  the  Court  (Tr.  p.  43). 

STATEMENT  OF  POINTS 

1.  That  the  District  Court  erred  in  denying  appel- 
lants Motion  to  Dismiss  the  action  and  in  holding  that 
the  Renegotiation  Act,  insofar  as  it  sought  to  subject 
to  renegotiation  the  profits  of  prime  contracts  entered 
into  with  the  Government  prior  to  the  taking  effect  of 
the  Act,  was  in  violation  of  the  Constitution  of  the 
United  States,  particularly  the  Fifth  Amendment 
thereto. 

2.  That  the  District  Court  erred  in  denying  appel- 
lants Motion  to  Strike  from  the  complaint  all  reference 
to  interest  and  holding  that  any  interest  could  be 
charged  against  the  appellants. 

3.  Generally  that  the  District  Court  erred  in  enter- 
ing any  judgment  against  the  appellants,  either  in  the 
principal  sum  or  for  interest. 

ARGUMENT 

THE  RENEGOTIATION  ACT  VIOLATES  THE 
FIFTH  AMENDMENT  TO  THE  CONSTITUTION 
OF    THE    UNITED    STATES    INSOFAR    AS    IT 


SEEKS  TO  SUBJECT  TO  RENEGOTIATION  THE 
PROCEEDS  ARISING  OUT  OF  A  PRIME  CON- 
TRACT MADE  WITH  THE  GOVERNMENT  PRIOR 
TO  THE  TAKING  EFFECT  OF  THE  ACT. 

It  is  submitted  that  this  question  is  controlled  by 
the  decisions  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  Lynch  vs.  United  States,  292  U.  S.  571, 
and  Perry  vs.  United  States,  294  U.  S.  330. 

The  Lynch  case  involved  certain  provisions  of  the 
economy  act  of  March  20,  1933,  which,  in  effect,  for 
the  purpose  of  affecting  economy  in  Government  took 
away  from  the  holders  of  Veterans  War  Risk  Insur- 
ance, issued  after  the  first  war,  certain  rights  and 
privileges  given  by  the  policies  of  insurance.  The  Court 
denied  the  power  in  the  following  language: 

"The  Fifth  Amendment  commands  that  prop- 
erty be  not  taken  without  making  just  compensa- 
tion. Valid  contracts  are  property,  whether  the 
obligor  be  a  private  individual,  a  municipality,  a 
State  or  the  United  States.  Rights  against  the 
United  States  arising  out  of  a  contract  with  it  are 
protected  by  the  Fifth  Amendment.  *  *  *  When 
the  United  States  enters  into  contract  relations,  its 
rights  and  duties  therein  are  governed  generally  by 
the  law  applicable  to  contracts  between  private 
individuals.  That  the  contracts  of  war  risk  insur- 
ance were  valid  when  made  is  not  questioned.  As 
Congress  had  the  power  to  authorize  the  Bureau  of 
War  Risk  Insurance  to  issue  them,  the  due  process 
clause  prohibits  the  United  States  from  annulling 
them,  unless,  indeed,  the  action  taken  falls  within 
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the  federal  police  power  or  some  other  paramount 
power. 

"The  Solicitor  General  does  not  suggest,  either 
in  brief  or  argument,  that  there  were  supervening 
conditions  which  authorized  Congress  to  abrogate 
these  contracts  in  the  exercise  of  the  police  or  any 
other  power.  The  title  of  the  Act  of  March  20, 1933, 
repels  any  such  suggestion.  Although  popularly 
known  as  the  Economy  Act,  it  is  entitled  an  'Act  to 
maintain  the  credit  of  the  United  States.'  Punctili- 
ous fulfillment  of  contractural  obligations  is  essen- 
tial to  the  maintenance  of  the  credit  of  public  as 
well  as  private  debtors.  No  doubt  there  was  in 
March,  1933,  great  need  of  economy.  In  the  admin- 
istration of  all  government  business  economy  had 
become  urgent  because  of  lessened  revenues  and  the 
heavy  obligations  to  be  issued  in  the  hope  of  reliev- 
ing widespread  distress.  Congress  was  free  to  re- 
duce gratuities  deemed  excessive.  But  Congress  was 
without  power  to  reduce  expenditures  by  abrogat- 
ing contractual  obligations  of  the  United  States.  To 
abrogate  contracts,  in  the  attempt  to  lessen  govern- 
ment expenditure,  would  be  not  the  practice  of 
economy,  but  an  act  of  repudiation.  'The  United 
.  States  are  as  much  bound  by  their  contracts  as  are 
individuals.  If  they  repudiate  their  obligations,  it 
is  as  much  repudiation,  with  all  the  wrong  and 
reproach  that  term  implies,  as  it  would  be  if  the 
repudiator  had  been  a  State  or  a  municipality  or  a 
citizen.'  Sinking  Fund  Cases,  99  U.  S.  700,  719,  25 
L.  ed.  496,  501."  (Italics ours.) 

This  question  was  re-examined  by  the  Court  in  the 
so-called  Gold  cases  decided  in  1935.  In  1935  Congress, 
at  the  suggestion  of  the  administration,  declared  the 
existence  of  an  emergency  and  further  declared  that 
any  obligation  which  purported  to  give  to  the  obligee 
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the  right  to  require  payment  in  gold  or  any  particular 
kind  of  coin  or  currency  obstructed  the  power  of  Con- 
gress to  regulate  the  value  of  the  money.  The  resolu- 
tion then  provided  that  any  such  obligation  was  de- 
clared to  be  against  public  policy  and  that  every  such 
obligation  regardless  of  its  contents  should  be  dis- 
charged upon  payment,  dollar  for  dollar,  in  any  coin 
or  currency  which  was  declared  then  to  be  legal  tender. 
The  resolution  further  declared  that  the  term  "obliga- 
tion" meant  every  obligation  of  the  United  States 
except  currency.  The  Court  will  find  a  full  copy  of  this 
resolution  set  forth  in  Norman  vs.  B  &0  Railroad  Com- 
pany, 294  U.  S.  240,  79  Law  Ed.  893.  The  Court  will 
remember  that  thereafter  money  was  devalued  under  a 
general  statute  which  permitted  the  President,  by 
proclamation,  to  devalue  the  currency  by  changing  the 
weight  of  the  gold  dollar,  with  a  limitation  that  such 
devaluation  should  not  be  more  than  fifty  per  cent.  By 
executive  order  then  all  gold  was  reclaimed  by  the 
Government  and  the  possession  of  gold,  except  for  cer- 
tain purposes,  was  declared  to  be  unlawful,  and  on  Jan- 
uary 31,  1934,  the  President  fixed  the  weight  of  the 
gold  dollar  at  a  certain  amount. 

The  legality  of  this  resolution  was  challenged  in 
two  cases.  The  first  case  was  Norman  vs.  B  &  0  Rail- 
road, supra.  This  involved  certain  railroad  bonds  issued 
before  the  passage  of  the  resolution  which  provided  that 
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principal  and  interest  should  be  paid  in  gold  coin  equal 
to  the  standard  of  weight  and  fineness  then  existing. 
The  Court  held  that  as  to  transactions  between  private 
persons  the  resolution  was  valid.  It  is  unnecessary  to 
review  the  decision  in  detail.  The  Court  simply  held 
that  when  contracts  were  entered  into  between  private 
individuals  that  these  contracts  were  subject  to  the 
exercise  of  the  police  power  by  the  Congress,  or  as 
stated  by  the  Court  ''parties  cannot  remove  their  trans- 
actions from  the  range  of  dominant  constitutional 
power  by  making  contracts  about  them." 

Perry  vs.  United  States,  294  U.  S.  330 ;  79  Law  Ed. 
913,  was  a  case  of  a  different  character,  however.  In 
that  case  the  plaintiff  was  the  holder  of  a  liberty  bond 
which  provided  that  ''the  principal  and  interest  hereof 
are  payable  in  United  States  Gold  Coin  of  the  present 
standard  of  value."  The  standard  of  value  of  course 
was  much  more  than  that  fixed  by  the  President  under 
the  joint  resolution.  The  bondholder  demanded  cur- 
rency in  an  amount  exceeding  the  face  of  the  bond  in 
the  same  ratio  as  that  borne  by  the  number  of  grains  in 
the  former  gold  dollar  to  the  number  in  the  existing 
one.  He  was  refused  payment  of  more  than  the  face 
of  the  bond  in  currency  by  the  Treasurer.  He  then 
brought  an  action  in  the  Court  of  Claims.  The  Court 
of  Claims  certified  certain  questions  to  the  Supreme 
Court.  The  Court  held  ( 1 )  that  the  attempted  repudia- 
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tion  by  the  Government  of  the  gold  clause  in  the  bond 
was  an  unconstitutional  exercise  of  Congressional  au- 
thority by  the  Congress  and  therefore  invalid,  and  (2) 
that,  however,  all  the  plaintiff  could  recover  would  be 
his  damage,  and  that  since  he  was  not  able  to  show  dam- 
age, he  could  not  recover  anything.  We  are  not  here  con- 
cerned with  the  second  point  made  because  here  the 
Government  asks  for  a  judgment.  We  are,  however, 
very  much  concerned  with  the  first  point.  The  follow- 
ing extracts  from  the  opinion  are  interesting: 
On  page  350  it  was  said : 

"The  Government's  contention  thus  raises  a 
question  of  far  greater  importance  than  the  par- 
ticular claim  of  the  plaintiff.  On  that  reasoning, 
if  the  terms  of  the  Government's  bond  as  to  the 
standard  of  payment  can  be  repudiated,  it  inevit- 
ably follows  that  the  obligation  as  to  the  amount  to 
be  paid  may  also  be  repudiated.  The  contention 
necessarily  imports  that  the  Congress  can  disregard 
the  obligations  of  the  Government  at  its  discretion 
and  that,  when  the  Government  borrows  money, 
the  credit  of  the  United  States  is  an  illusory  pledge. 

"We  do  not  so  read  the  Constitution.  There  is  a 
clear  distinction  between  the  power  of  the  Congress 
to  control  or  interdict  the  contracts  of  ^  private 
parties  when  they  interfere  with  the  exercise  of  its 
constitutional  authority,  and  the  power  of  the  Con- 
gress to  alter  or  repudiate  the  substance  of  its  own 
engagements  when  it  has  borrowed  money  under 
the  authority  which  the  Constitution  confers.  In 
authorizing  the  Congress  to  borrow  money,  the 
Constitution  empowers  the  Congress  to  fix  the 
amount  to  be  borrowed  and  the  terms  of  payment. 
By  virtue  of  the  power  to  borrow  money  'on  the 
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credit  of  the  United  States'  the  Congress  is  author- 
ized to  pledge  that  credit  as  an  assurance  of  pay- 
ment as  stipulated, — as  the  highest  assurance  the 
Government  can  give,  its  plighted  faith.  To  say  that 
the  Congress  may  withdraw  or  ignore  that  pledge, 
is  to  assume  that  the  Constitution  contemplates  a 
vain  promise,  a  pledge  having  no  other  sanction 
than  the  pleasure  and  convenience  of  the  pledgor. 
This  Court  has  given  no  sanction  to  such  a  concep- 
tion of  the  obligations  of  our  Government."  (Italics 
are  the  Court's.) 

And  again  on  page  353  the  Court  said : 

"The  powers  conferred  upon  the  Congress  are 
harmonious.  The  Constitution  gives  to  the  Congress 
the  power  to  borrow  money  on  the  credit  of  the 
United  States,  an  unqualified  power,  a  power  vital 
to  the  Government — upon  which  in  an  extremity 
its  very  life  may  depend.  The  binding  quality  of  the 
promise  of  the  United  States  is  of  the  essence  of  the 
credit  which  is  so  pledged.  Having  this  power  to 
authorize  the  issue  of  definite  obligations  for  the 
payment  of  money  borrowed,  the  Congress  has  not 
been  vested  with  authority  to  alter  or  destroy  those 
■  obligations.  The  fact  that  the  United  States  may 
not  be  sued  without  its  consent  is  a  matter  of  pro- 
cedure which  does  not  affect  the  legal  and  binding 
character  of  its  contracts.  While  the  Congress  is 
under  no  duty  to  provide  remedies  through  the 
courts,  the  contractual  obligation  still  exists  and, 
despite  infirmities  of  procedure,  remains  binding 
upon  the  conscience  of  the  sovereign.  Lynch  vs. 
United  States,  supra,  pp.  580,  582." 

These  cases  then  squarely  hold  that  when  the  Gov- 
ernment enters  into  a  contract  with  a  citizen,  that  Con- 
gress then  has  no  power  thereafter  to  repudiate  that 
contract,  either  in  whole  or  in  part. 
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Reference  to  these  two  cases  made  in  the  Govern- 
ment's brief  is  upon  page  15,  where  it  is  asserted  that 
the  Lynch  case  is  distinguishable  because  it  is  said  that 
case  involved  taking  property  without  making  just 
compensation,  and  the  Perry  case  is  distinguishable 
because  it  did  not  involve  any  war  powers. 

Insofar  as  the  Lynch  case  is  concerned,  we  submit 
that  the  distinction  sought  to  be  made  is  a  distinction 
without  a  difference.  The  case  does  hold  that  where  a 
valid  contract  is  entered  into  with  the  Government  that 
constitutes  a  vested  property  right  which  cannot  there- 
after be  taken  away  without  just  compensation  under 
the  provisions  of  the  Fifth  Amendment.  So  here,  when 
the  Government  entered  into  this  contract  with  Bonnell 
to  build  certain  barracks  for  the  War  Department 
(R.  3)  for  an  agreed  compensation,  then  likewise  the 
Government  had  no  right  to  thereafter  seek  to  deprive 
Earley  and  Bonnell  of  a  portion  of  the  consideration 
which  it  had  promised  to  pay  Bonnell  when  the  contract 
was  entered  into,  and  which  it  afterwards  did  pay. 

Cases  are  cited,  including  Spaulding  vs.  Douglas 
Aircraft  Company,  154  Fed.  (2d)  419,  to  the  effect 
that  a  statute  may  be  retroactive  in  its  features  and  an 
analogy  is  sought  to  be  drawn  between  retroactive  tax- 
ation and  the  question  here  involved.  Insofar  as  the 
renegotiation  of  contracts  entered  into  between  pri- 
vate individuals  is  concerned,  it  may  be  admitted  that 
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the  right  has  been  established.  Whatever  may  be  the 
logical  difference  between  such  a  contract  and  a  prime 
contract  with  the  Government,  the  fact  remains  that 
the  Supreme  Court  of  the  United  States  in  the  Lynch 
and  Perry  cases  has  distinctly  denied  the  power  of  the 
Congress  to  repudiate  the  contractual  commitments  of 
the  Government.  These  decisions  are  binding  upon  this 
Court  unless  and  until  they  are  overruled  by  the  United 
States  Supreme  Court. 

The  suggestion  that  the  cases  may  be  differentiated 
because  this  act  was  in  exercise  of  the  war  power  is  not 
supported  by  the  citation  of  any  authority  and  we  have 
found  none.  It  is  true  that  in  certain  instances  it  has 
been  held  that  there  may  be  a  temporary  abrogation  of 
certain  rights,  such  as  a  declaration  of  martial  law  and 
the  temporary  suspension  of  Writs  of  Habeas  Corpus, 
or  .the  temporary  control  of  rents.  We  have  not  found, 
however,  any  decision  which  holds  that  the  provisions 
of  the  Fifth  Amendment  become  ineffective  upon  the 
happening  of  a  war. 

The  oldest  and  most  widely  cited  case  is  the  famous 
case  of  Ex  parte  Milligan,  4  Wall  (2) ,  18  Law  Ed.  281, 
where  the  supremacy  of  the  Constitution  was  sustained 
against  the  claim  of  military  authorities  of  the  right  to 
try  a  civilian  by  court  martial  in  time  of  war.  We  quote 
from  the  case : 


—  15  — 

"The  Constitution  of  the  United  States  is  a  law 
for  rulers  and  people,  equally  in  war  and  in  peace, 
and  covers  with  the  shield  of  its  protection  all 
classes  of  men,  at  all  times,  and  under  all  circum- 
stances. No  doctrine  involving  more  pernicious  con- 
sequences was  ever  invented  by  the  wit  of  man  than 
that  any  of  its  provisions  can  be  suspended  during 
any  of  the  great  exigencies  of  government.  Such  a 
doctrine  leads  directly  to  anarchy  or  despotism,  but 
the  theory  of  necessity  on  which  it  is  based  is  false ; 
for  the  government,  within  the  Constitution,  has  all 
the  powers  granted  to  it  which  are  necessary  to  pre- 
serve its  existence,  as  has  been  happily  proven  by 
the  result  of  the  great  effort  to  throw  off  its 
authority." 

Hamilton  vs.  Kentucky  Distilleries  &  W.  Co.,  251 
11.  S.  146;  64  Law  Ed.  194,  was  a  case  in  which  the 
Court  sustained  an  Act  of  Congress  which  prohibited, 
until  the  declaration  of  peace  in  the  first  war,  the  sale 
of  intoxicating  liquors  to  the  military  personnel  or  the 
removal  of  bonded  liquor  for  sale,  except  for  export. 
The  Act  was  sustained  upon  the  theory  that  "there  was 
no  appropriation  of  the  liquor  for  public  purposes"  and 
it  was  pointed  out  that  the  law  gave  a  period  of  time 
in  which  it  could  be  disposed  of.  The  opinion  which  was 
written  by  the  late  Justice  Brandeis,  a  famous  Judge 
who  had  a  most  liberal  view  of  the  Constitution,  how- 
ever, stated  that  ^'the  war  power  of  the  United  States y 
like  its  other  powers,  and  like  the  police  power  of  the 
states,  is  subject  to  applicable  constitutional  limita- 
tions.^^ 
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In  Ludecke  vs.  Watkins,  335  U.  S.  160 ;  92  Law  Ed. 
1881,  the  Court  held  that  the  Constitution  was  not 
offended  by  statute  which  permitted,  without  a  pre- 
vious hearing,  the  removal  of  an  alien  enemy.  Judge 
Douglas  dissented  from  the  basic  conclusion  but  the 
following  statement  made  in  the  dissenting  opinion  is 
not  contradicted  by  the  majority  opinion : 

''It  is  well  established  that  the  war  power  does 
not  remove  Constitutional  limitations  safeguard- 
ing essential  liberties." 

In  Woods  vs.  Miller,  338  U.  S.  138;  92  Law  Ed.  596, 
the  Court  sustained  the  continuance  of  the  National 
Rent  Control  law  after  the  cessation  of  hostilities  but 
very  carefully  points  out  in  rather  general  language 
that  no  property  was  taken  without  just  compensation. 
Even  the  majority  opinion,  however,  citing  Hamilton 
vs,  Kentucky  Distilleries  &  W.  Co.  supra,  states  that 
"the  question  whether  the  war  power  has  been  properly 
employed  in  cases  such  as  this  is  open  to  judicial  in- 
quiry." The  concurring  opinion  of  Mr.  Justice  Frank- 
furter states  that  he  concurred  ''in  this  opinion  because 
it  decides  no  more  than  was  decided  in  Hamilton  vs. 
Kentucky  Distilleries  &  W.  Co.'' 

Mr.  Justice  Jackson,  concurring,  said  in  part : 

"I  agree  with  the  result  in  the  case,  but  the 
arguments  that  have  been  addressed  to  us  lead  me 
to  utter  more  explicit  misgivings  about  war  powers 
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than  the  Court  has  done.  The  Government  asserts 
no  constitutional  basis  for  this  legislation  other 
than  this  vague,  undefined  and  undefinable  'war 
power.' 

"No  one  will  question  that  this  power  is  the 
most  dangerous  one  to  free  government  in  the  whole 
catalogue  of  powers.  It  is  executed  in  a  time  of 
patriotic  fervor  that  makes  moderation  unpopular. 
And,  worst  of  all,  it  is  interpreted  by  the  Judges 
under  the  influence  of  the  same  passions  and  pres- 
sures. Always,  as  in  this  case,  the  Government 
urges  hasty  decision  to  forestall  some  emergency 
or  serve  some  purpose  and  pleads  that  paralysis 
will  result  if  its  claims  to  power  are  denied  or  their 
confirmation  delayed." 

In  Bowles  vs.  Willingham,  321  U.  S.  503;  88  Law 
Ed.  892,  the  Court  sustained  the  original  Rent  Control 
Law  as  doing  nothing  more  than  regulating  rental 
transactions  in  order  to  take  care  of  a  war  emergency 
and  thus  within  the  war  power.  This  case,  however, 
clearly  recognizes  that  even  war  does  not  justify  the 
taking  of  property  without  just  compensation  because 
it  was  there  said : 

"We  fully  recognize,  as  did  the  Court  in  Home 
Bldg.  &  Loan  Assoc,  vs.  Blaisdell,  290  U.  S.  398- 
426;  78  Law  Ed.  413-422;  54  S  Ct.  231;  99  ALR 
1481,  that  'even  the  war  power  does  not  remove 
constitutional  limitations  safeguarding  essential 
liberties.'  " 

In  apparent  recognition  of  the  fact  that  the  distinc- 
tion sought  to  be  drawn  between  this  case  and  the 
Lynch  and  Perry  cases  are  not  logical,  it  is  claimed  that 
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the  Supreme  Court  of  the  United  States  in  Lichter  vs. 
United  States,  334  U.  S.  742,  and  Lincoln  Electric  Com- 
pany vs.  Forrestal,  334  U.  S.  841,  has  decided  the 
question. 

We  submit  that  upon  the  contrary  the  question  now 
presented  was  expressly  reserved  by  the  Supreme  Court 
in  those  cases.  The  Lichter  case  involved  three  consoli- 
dated appeals  from  decisions  of  the  Fifth,  Sixth  and 
Ninth  Circuits  in  cases  involving  the  renegotiation  of 
profits  which  had  been  received  on  Government  con- 
tracts. As  is  pointed  out  on  page  788  of  the  decision, 
all  of  the  contracts  involved  were  made  after  the 
passage  of  the  Renegotiation  Act,  except  four  in  the 
Lichter  case,  but  those  four  contracts  were  contracts 
between  private  contractors  and  subcontractors  and 
were  not  contracts  with  the  United  States.  Substan- 
tially all  of  the  opinion  is  devoted  to  a  discussion  of  the 
question  of  whether  the  act  unlawfully  delegated  legis- 
lative powers  to  the  administrative  branch  of  the  Gov- 
ernment, and  whether  an  amendment  made  to  the  act 
providing  for  a  review  by  the  Tax  Court  lacked  in  due 
process. 

It  was  not  contended,  and  indeed  it  could  not  have 
been,  that  it  was  not  within  the  general  power  of  the 
Congress  to  provide  that  all  contracts  thereafter  made 
with  the  Government  should  be  subject  to  renegotiation. 
Such  a  provision  of  statute  would  of  course  be  regarded 
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as  incorporated  in  the  contract  by  reference,  even  if 
not  expressly  placed  therein.  As  to  subcontractors, 
clearly  under  the  decision  in  Norman  vs.  B  &  0  Rail- 
road, supra,  the  act  was  effective,  since  as  to  those  con- 
tracts the  pledge  of  the  Government  had  not  been  given. 
This,  as  we  have  shown,  was  the  only  type  of  contract 
entered  into  previous  to  the  passage  of  the  act  involved 
in  the  case.  The  decision  makes  no  reference  whatso- 
ever to  either  the  Perry  or  the  Lynch  cases  and,  as  we 
read  it,  very  carefully  avoids  passing  upon  this  ques- 
tion. Since  the  portion  of  the  opinion  which  has  to  do 
with  this  is  short,  we  reproduce  it  in  full  : 

"The  excessive  profits  claimed  by  the  Govern- 
ment m  these  cases  arose  out  of  contracts  between 
the  respective  petitioners  and  other  private  parties 
None  arose  out  of  contracts  made  directly  with  the 
Government  itself.  All  the  contracts,  however,  re- 
lated to  subject  matter  within  the  meaning  of  the 
Kenegotiation  Act  in  its  respective  states.  The  con- 
tracts all  were  of  the  type  which  came  to  be  known 
under  the  Act,  as  subcontracts.  All,  except  four  in 
the  Lichter  case,  were  entered  into  after  the  enact- 
ment of  the  Original  Renegotiation  Act,  April  28 
1 J42,  and  on  those  four,  the  final  payment  had  not 
been  made  by  that  date.  We  therefore  do  not  have 
before  us  an  issue  as  to  the  recovery  of  excessive 
profits  on  any  contract  made  directly  with  the  Gov- 
ernment nor  on  any  subcontract  upon  which  final 
payment  had  been  made  before  April  28,   1942 
although  relating  to  war  goods  made  or  services 
performed  after  the  declaration  of  War,  December 
7,  1941.  Congress  limited  the  Renegotiation  Act  to 
tuture  contracts  and  to  contracts  already  existing 
but  upon  which  final  payments  had  not  been  made 
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at  the  time  of  the  passage  of  the  original  act.  These 
included  contracts  made  directly  with  the  Govern- 
ment and  also  subcontracts  such  as  those  here 
involved. 

''We  uphold  the  right  of  the  Government  to  re- 
cover excessive  profits  on  each  of  the  contracts 
before  us.  This  right  exists  as  to  such  excessive 
profits  whether  they  arose  from  contracts  made 
before  or  after  the  passage  of  the  Act.  A  contract 
is  equally  a  war  contract  in  either  event  and,  if 
uncompleted  to  the  extent  that  the  final  payment 
has  not  yet  been  made,  the  recovery  of  excessive 
profits  derived  from  it  may  be  authorized  as  has 
been  done  here."  (Italics  ours.) 

We  call  the  particular  attention  of  the  Court  to 
the  fact  that  the  opinion  specifically  points  out  that 
none  of  the  contracts  involved  in  the  case  which  were 
entered  into  previous  to  the  passage  of  the  Act,  were 
made  directly  with  the  Government.  Of  particular 
significance  is  the  statement  of  the  Court  that  "we 
uphold  the  right  of  the  Government  to  recover  excessive 
profits  on  each  of  the  contracts  before  us.'''  The  con- 
tracts before  the  Court  were  not  contracts  with  the 
Government.  If  the  Court  had  intended  to  overrule  or 
distinguish  the  Lynch  and  Perry  cases,  then  certainly 
they  would  have  been  referred  to. 

The  suggestion  upon  page  12  of  the  Government's 
brief  that  Lincoln  Electric  Company  vs.  Forrestal  in 
some  way  decided  the  point  expressly  reserved  in  the 
Lichter  case  is  not  supported  by  the  reported  deci- 


sion  of  that  case.  The  decision  is  a  per  curiam  deci- 
sion which  affirms  the  judgment  of  the  Court  below 
on  the  authority  of  the  Lichter  case.  It  seems  rather 
obvious,  that  in  view  of  the  careful  reservation  of  the 
question  in  the  Lichter  case,  that  it  should  not  be  pre- 
sumed that  the  Supreme  Court  intended  in  this  per 
curiam  opinion  to  decide  the  very  question  which  it 
had  previously  reserved.  A  reference  to  the  opinion 
of  the  Court  below  in  the  Lincoln  Electric  Company 
case,  77  Fed.  Sup.  441,  shows  that  this  was  a  proceed- 
ing for  a  declaratory  judgment.  There  is  nothing  in 
the  opinion  to  show  that  there  was  involved  in  the 
case  any  prime  contract  entered  into  before  the  taking 
effect  of  the  Act.  Certainly  the  stated  fact  that  the 
period  involved  was  the  year  1942  does  not  justify  the 
assertion  that  the  case  is  applicable,  because  the  Act 
became  effective  on  April  28,  1942,  and  any  contracts 
entered  into  thereafter  even  if  directly  with  the  govern- 
ment would,  under  the  Lichter  case,  be  subject  to 
renegotiation.  We  can  find  nowhere  in  the  decision  of 
the  lower  Court  any  statement  of  fact  or  any  state- 
ment of  contentions  made  which  show  that  the  point 
which  we  are  now  presenting  was  either  involved  or 
decided. 

NO  INTEREST  SHOULD  HAVE  BEEN  ALLOWED 

As  is  conceded  in  the  brief  of  the  Government, 
there  is  no  provision  providing  for  the  imposition  of 
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interest  either  in  the  Renegotiation  Act  or  in  any  gen- 
eral statute.  It  may  be  conceded  that  the  various  Dis- 
trict and  Circuit  Courts  including  this  Court  have 
held  in  cases  involving  contracts  entered  into  after 
the  passage  of  the  Act,  that  the  refusal  of  a  contractor 
to  pay  an  amount  legally  determined  to  be  due  the 
Government  permits  the  imposition  of  interest  until 
the  amount  is  paid.  The  decision  of  this  court  in  the 
case  of  Sampson  Motors,  Inc.  vs.  United  States,  168 
Fed.  (2nd)  871,  so  holds.  This  decision  is  based  upon 
the  case  of  United  States  vs.  Strontium  Products  Co., 
68  Fed.  Supp.  886,  from  which  a  long  quotation  is  set 
forth.  That  case  involved  the  renegotiation  of  a  con- 
tract made  after  the  taking  effect  of  the  Act  and  it  was 
held  that  although  the  act  made  no  express  provision 
for  the  payment  of  interest,  that  in  view  of  the  fact  that 
the  Act  was  in  existence  at  the  time  the  contract  was 
made  that  the  provision  for  renegotiation  must  be  con- 
sidered to  be  by  implication  a  part  of  the  contract.  We 
quote  from  the  decision : 

"In  view  of  the  above,  I  conclude  that  all  war 
contracts  made  by  defendants  with  plaintiff  during 
1943  must  be  considered  as  containing  the  agree- 
ment for  elimination  of  excess  profits  by  renego- 
tiation, and  therefore  that  defendants'  liability  is 
based  upon  express  contract." 

Here  it  cannot  be  contended  that  Bonnell's  agree- 
ment with  the  Government  should  be  considered  as 
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containing  by  implication  an  agreement  to  renegotiate, 
because  when  the  agreement  was  made  there  was  no 
such  statute.  The  Strontium  case,  supra,  which  is  the 
basis  of  this  Court's  decision  in  the  Sampson  case,  says 
that  "this  is  not  a  suit  between  private  individuals  but 
one  brought  by  the  Government  seeking  to  recover  a 
debt,  ex  contractu,  from  private  persons.  The  allowance 
of  interest  in  such  a  situation  does  not  require  an 
express  statutory  authority."  This  quotation  is  set 
forth  in  the  decision  of  this  Court.  Certainly  in  the  case 
at  bar  the  right  to  renegotiate  cannot  be  sustained  upon 
the  theory  that  there  was  a  contract,  either  express  or 
implied,  to  pay  negotiated  excess  profits.  No  authori- 
ties are  cited  in  the  brief  to  sustain  the  proposition 
that  a  Government  claim  not  based  on  contract  but  on 
the  exercise  of  the  police  power  permits  the  imposition 
of  interest. 

THERE  IS  NO  EVIDENCE  TO  SHOW  THAT 
THE  DISTRICT  COURT  ABUSED  ITS  DISCRE- 
TION WHEN  IT  FIXED  THE  INTEREST  RATE 

AT  3%. 

As  we  have  shown,  this  was  in  the  discretion  of 
the  District  Court,  since  there  was  no  statute  which 
either  commanded  the  imposition  of  interest  or  fixed 
the  rate.  No  evidence  was  taken  on  the  question  since 
the  judgment  entered  was  the  result  of  the  granting 
by  the  Court  of  the  Government's  Motion  for  Judg- 
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ment  on  the  Pleadings.  The  motion  therefore  conceded 
the  truth  of  the  allegations  of  the  defendants  partial 
defense  which  was  addressed  only  to  the  question  of 
the  interest  rate  (R.  25  to  30).  An  examination  of  the 
Answer  therefore  becomes  necessary.  Paragraph  1  of 
the  Answer  alleges  that  the  contract  here  involved  was 
for  the  construction  of  certain  barracks  shortly  after 
the  beginning  of  the  last  war;  that  the  contract  re- 
quired completion  of  the  work  within  sixty  days  "and 
involved  much  hazard  and  risk  of  loss  arising  out  of 
the  then  uncertainty  with  respect  to  securing  lumber 
and  adequate  labor."  It  is  further  alleged  that  Earley 
had  been  for  many  years  engaged  in  the  contracting 
business  and  that  in  1942  he  took  war  contracts  in  a 
substantial  sum.  It  was  further  alleged  that  he  was 
renegotiated  by  the  Government  for  this  other  busi- 
ness "and  it  was  found  and  determined  that  he  made 
no  excessive  profits  and  he  was  not  required  to  repay 
to  the  Government  any  sum  whatsoever  upon  said  con  - 
tracts."  It  was  also  alleged  that  during  this  time  "it 
was  almost  the  universal  practice  of  the  Government 
to  renegotiate  these  contracts  on  an  annual  basis." 

Paragraph  2  alleges  that  during  this  time  the  ordi- 
nary commercial  rate  of  interest  in  the  area  ranged 
from  3%%  to  4i/2%  even  if  on  open  and  unsecured 
loans,  and  that  during  the  same  period  the  Govern- 
ment paid  interest  ranging  from  1%  on  short  term 
loans  to  a  maximum  of  2.9%  on  treasury  bonds. 


Paragraph  3  contains  a  long  recital  of  the  trans- 
actions between  the  defendants  and  the  Government 
which  it  is  important  to  consider.  It  recites  that  on 
June  20,  1946,  defendants'  attorneys  received  a  letter 
from  the  Assistant  District  Attorney  advising  that  he 
had  been  instructed  by  the  Attorney  General  of  the 
United  States  "to  undertake  settlement  of  the  above 
matter"  (R.  27).  We  think  it  cannot  be  denied  that 
previous  to  that  time  the  defendants  had  refused  to 
make  any  payment  based  upon  the  Constitutional  ob- 
jection heretofore  made.  The  paragraph  further  recites 
that  there  was  some  discussion  between  these  attorneys 
and  the  Asst.  District  Attorney  which  culminated  in 
the  submission  by  defendants'  counsel  to  the  District 
Attorney's  office  of  an  offer  of  compromise  and  settle- 
ment. This  offer  was  forwarded  by  the  District  At- 
torney to  the  Attorney  General  of  the  United  States 
and  thereafter  the  District  Attorney  was  advised  by 
the  office  of  the  Attorney  General  that  "it  is  suggested 
that  you  have  the  contractors'  attorneys  make  a  simi- 
lar written  offer  of  compromise  settlement  addressed 
to  the  Attorney  General."  (R.  27).  The  paragraph  fur- 
ther alleges  that  pursuant  to  this  suggestion  the  de- 
fendants on  December  20,  1946,  submitted  to  the  At- 
torney General  an  offer  of  compromise  and  settlement 
and  that  on  January  13,  1947,  an  Asst.  Attorney 
General  sent  to  defendants'  attorneys  a  letter  which  is 
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copied  in  full  (R.  28) .  This  letter  acknowledges  receipt 
of  the  compromise  offer  and  states  that  the  practice 
in  such  matters  is  to,  among  other  things,  get  the  views 
of  the  United  States  Attorney  handling  the  case  and 
then  concludes  'Ve  are  now  awaiting  the  views  of 
the  United  States  Attorney  at  Seattle,  Washington.  As 
soon  as  we  hear  from  him  you  will  be  advised  of  the 
Department's  final  position  in  the  matter."  The  Answer 
further  states  that  at  that  time  several  cases  were 
pending  in  the  Federal  Courts  involving  the  validity 
of  the  Act  and  the  allegation  was  made  on  information 
and  belief  ''that  no  action  was  taken  on  defendants 
offer  of  compromise  pending  the  determination  of 
certain  cases  then  pending  in  the  Federal  Courts."  It 
was  further  alleged  that  Mr.  Sonnett,  the  author  of  the 
letter  of  January  13th,  never  did  advise  defendants' 
counsel  "of  the  Department's  final  position  in  the  mat- 
ter," but  that  on  June  1,  1948,  which  was  almost  two 
years  after  the  original  letter  from  the  Attorney  Gen- 
eral's office  directing  the  District  Attorney  to  make  a 
settlement,  the  defendants  were  advised  that  the  com- 
promise proposal  made  under  date  of  December  20, 
1946,  had  been  finally  rejected. 

From  this  review  of  the  Answer,  the  truth  of  which 
is  admitted,  it  is  submitted  that  there  appears  at  least 
three  reasons  which  justify  the  refusal  of  the  District 
Court  to  allow  the  maximum  rate  demanded. 
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The  first  reason  arises  out  of  a  rather  unusual  sit- 
uation with  respect  to  Earley.  The  original  Renegotia- 
tion Act  allowed  the  Government  to  renegotiate  either 
upon  an  annual  basis,  that  is  to  say,  upon  the  basis  of 
the  entire  profits  made  by  the  contractor  in  a  year, 
or  to  renegotiate  individual  contracts  without  regard 
to  the  profits,  if  any,  obtained  by  the  same  contractor 
from  other  war  contracts  during  the  same  year.  Insofar 
as  this  contract  was  concerned  Earley  received  50% 
of  the  profits  in  1942  and  the  joint  adventure  then  came 
to  an  end.  The  Motion  for  Judgment,  however,  admits 
our  allegation  that  during  the  same  year  Earley  re- 
ceived substantial  sums  from  other  Government  con- 
tracts and  that  he  was  renegotiated  and  nothing  fur- 
ther was  found  due  to  the  Government  therefrom.  Had 
his  50%  share  of  this  particular  venture  been  included 
in  this  annual  renegotiation,  it  is  doubtful  whether 
anything  would  have  been  found  due  from  him.  Cer- 
tainly it  would  not  have  been  the  amount  here  sought 
to  be  recovered  and  certainly  this  fact  placed  him  in  a 
different  position  than  contractors  who  had  been  rene- 
gotiated for  their  entire  annual  profits  and  ordered  to 
return  a  portion  as  excessive.  Although  this  is  outside 
the  record,  we  might  state  that  in  the  offer  to  compro- 
mise we  waived  the  Constitutional  objection  and  of- 
fered to  pay  one-half  of  the  renegotiated  sum,  being 
the  one-half  Bonnell  would  have  had  to  pay.  The  in  jus- 
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tice  of  a  renegotiation  conducted  as  this  one  was  is 
obvious  even  though  there  might  have  been  no  legal 
defense  to  it.  It  permitted  the  Government  to  renego- 
tiate and  recapture  profits  received  on  a  single  con- 
tract by  a  contractor  who  had  other  contracts  with  the 
Government  upon  which  he  might  have  lost  money,  or 
at  least  made  no  other  profits.  Indeed  this  was  the  exact 
situation  here  insofar  as  Earley  was  concerned.  The 
possibility  of  this  injustice  was  recognized  by  Congress 
and  the  Act  was  amended  in  the  fall  of  1942  by  a  pro- 
vision which  required  renegotiation  to  be  conducted  on 
an  annual  basis,  unless  the  contractor  consented  to  a 
different  procedure.  (Act  of  Oct.  21,  1942,  50  U.S.C.A. 
War  Appendix  Sec.  1191  (c)  (1).) 

This  case  is  unique  in  that  it  is  the  only  adjudi- 
cated case  which  we  have  been  able  to  find  where  the 
renegotiation  was  not  made  on  an  annual  basis.  Earley 
was  unfortunate  in  that  he  entered  into  this  trans- 
action prior  to  the  October  amendment.  While  it  is 
true,  assuming  the  Act  to  be  valid,  that  he  had  no  legal 
defense  to  the  Government's  election  to  treat  him  un- 
fairly by  refusing  to  include  in  the  overall  renegotia- 
tion his  one-half  of  the  profits  from  this  deal,  it  would 
still  seem  that  the  District  Court  had  the  right  to  con- 
sider this  in  connection  with  the  exercise  of  his  discre- 
tion when  he  fixed  the  interest  rate. 
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The  second  reason  in  support  of  the  District  Court's 
conclusion  is  the  conceded  fact  that  at  that  time  the 
interest  on  commercial  loans  ranged  from  3i/>%  to 
41/2%  although  not  secured,  and  that  the  rate  paid 
by  the  Government  on  Government  bonds  ranged  from 
1%  to  2.9%.  Having  in  mind  the  circumstances  which 
we  have  related,  was  it  just  and  equitable  for  a  Gov- 
ernment which  paid  as  little  as  1  %  for  loans  made  to 
it  to  demand  6%  in  this  instance. 

The  third  reason  arises  out  of  the  negotiations, 
which  occupied  some  two  years,  between  defendants' 
counsel  and  the  office  of  the  Attorney  General  of  the 
United  States.  Instead  of  filing  an  action  in  June,  1946, 
to  enforce  its  claim,  the  Government  itself  proposed 
that  an  offer  of  compromise  be  made  and  then  when 
the  offer  was  made  it  was  permitted  to  remain  upon 
the  desk  of  some  person  in  the  Attorney  General's  office 
for  a  period  of  about  seventeen  months  despite  the 
promise  made  by  the  Asst.  Attorney  General  that  as 
soon  as  the  views  of  the  District  Attorney  had  been 
secured  defendants  ''would  be  advised  of  the  Depart- 
ment's final  position  in  the  matter."  It  is  conceded  that 
the  reason  for  this  was  that  the  office  of  the  Attorney 
General  was  awaiting  the  decision  of  some  other  cases 
then  pending  in  the  Federal  Courts.  (R.  29.)  The 
defendants  of  course  were  powerless  to  do  anything 
since  the  Government  was  the  prospective  plaintiff  in 
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the  action,  but  had  started  no  action.  Doubtless  it  was 
felt  that  if  the  matter  was  then  pressed  it  was  possible 
that  an  adverse  decision  might  be  made  by  the  Court 
below  which  would  perhaps  affect  other  renegotiations 
from  the  standpoint  of  the  Government.  We  do  not  here 
contest  the  right  of  the  Asst.  Attorney  General,  for 
reasons  deemed  sufficient  by  him,  to  postpone  action 
on  this  claim,  nor,  we  suppose,  was  he  legally  obligated 
to  carry  out  the  promise  made  in  the  January  letter, 
whatever  one  may  think  of  his  seeming  lack  of  cour- 
tesy. Be  that  as  it  may,  however,  this  delay  of  two  years 
in  the  final  prosecution  of  this  claim  was  not  made  at 
our  request  and  occurred  on  account  of  the  action  of 
the  Government.  It  seems  clear,  therefore,  that  this  was 
a  circumstance  which  justified  the  District  Court  in 
exercising  his  discretion  in  the  manner  in  which  he 
did,  because  had  the  Government  proceeded  with  rea- 
sonable diligence  two  years'  interest  would  have  been 
eliminated. 

The  District  Court  expressly  considered  the  last 
two  reasons  which  we  have  suggested,  but  made  no 
reference  to  the  first  one  (R.  37-38).  It  is  also  signifi- 
cant that  at  the  hearing  the  trial  Court  observed  that 
with  respect  to  the  delay  "the  Government  agrees  it  is 
at  least  as  culpable  as  the  defendant  in  this  case"  (R. 
38) .  To  this  statement  the  only  rejoinder  made  by  Gov- 
ernment counsel  was  that  the  Government  "never  dis- 
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couraged  the  defendant  from  making  further  offers." 
We  also  direct  attention  to  the  Court's  ultimate  finding 
on  this  contained  on  page  38  in  which  he  says  ''I  shall 
find  that  the  interest  in  this  particular  case,  under  the 
facts  as  admitted  by  the  oral  arguments  and  by  the 
pleadings,  should  be  at  the  rate  of  3%  instead  of  6%." 
The  oral  arguments  are  not  contained  in  the  record  but 
it  does  appear  from  the  Court's  decision  that  the  Gov- 
ernment admitted  that  the  delay  in  the  prosecution  of 
the  case  was  caused  by  its  own  action. 

Can  it  be  said  that  the  District  Court  abused  its 
discretion  when  it  refused  to  fix  a  maximum  rate  of 
interest  in  view  of  all  these  circumstances?  We  submit 
not. 

It  is  suggested  that  there  was  nothing  to  prevent 
the  payment  of  the  claim  during  the  period  of  this 
delay.  In  answer  to  this  we  suggest  that  certainly  the 
defendants  were  justified  in  withholding  payment  in 
view  of  the  invitation  of  the  Government  to  submit  a 
compromise  offer  with  the  promise  of  the  Government 
that  the  matter  would  be  soon  determined. 

On  pages  33  and  34  attention  is  called  to  two  or 
three  decisions  of  the  lower  Federal  Courts  where  a 
rate  of  6%  was  allowed.  No  facts  or  circumstances 
appear  in  any  of  these  cases  of  the  nature  here  in- 
volved. Each  of  them  involve  the  flat  refusal  of  the 
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contractor  to  pay  based  upon  Constitutional  grounds, 
or  perhaps  in  some  instances  upon  questions  of  fact, 
where  no  appeal  had  been  taken  to  the  Tax  Court.  In 
two  cases,  however,  Federal  District  Courts  have  fixed 
a  lower  rate  than  6%.  In  U.  S.  vs.  Clark,  72  Fed.  Supp. 
393,  Judge  McColloch  of  the  Oregon  District  Court 
fixed  an  interest  rate  of  2^/2%  on  a  renegotiation  judg- 
ment. Apparently  in  that  case  there  were  no  extenuat- 
ing factors  as  here.  The  judgment  in  the  case  was  for 
some  $42,000.00.  Some  curiosity  might  be  expressed 
as  to  why  no  appeal  was  taken  from  that  judgment 
by  the  Attorney  General. 

In  United  States  vs.  United  Drill  &  Tool  Corpora- 
tion, 81  Fed.  Supp.  171,  the  question  was  passed  on  by 
District  Judge  Holtzoff  of  the  United  States  District 
Court  of  the  District  of  Columbia,  which  was  after  the 
decision  of  this  Court  in  the  Sampson  case.  The  Court 
there  concluded  that  since  the  Court  of  Claims  in 
Arkansas  Valley  Railroad  vs.  United  States,  68  Fed. 
Supp.  727,  had  sustained  the  position  of  the  Govern- 
ment that,  in  the  absence  of  statute,  4  %  was  the  proper 
rate  to  be  applied  in  a  judgment  against  the  United 
States,  that  the  same  rate  would  be  there  allowed.  In 
that  case  also  there  appear  to  have  been  no  extenuating 
circumstances.  It  might  also  be  noted  that  the  Court 
concludes,  following  the  reasoning  of  the  Court  of 
Claims,  ''that  an  approach  to  the  market  rate  of  inter- 
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est  was  the  proper  measure  of  damage  rather  than 
using  the  analogy  of  statutory  interest."  We  also  call 
attention  to  the  statement  in  that  case  to  the  effect  that 
"the  purpose  of  interest  is  to  award  damages  for  delay 
in  the  payment  of  money,  unless  interest  is  expressly 
provided  by  contract  or  statute."  If  such  be  the  pur- 
pose here,  then  certainly  we  should  not  be  charged  with 
the  two  years'  delay  for  which  the  Government  was 
responsible. 

This  case  was  decided  November  23,  1948,  and  the 
citator  does  not  reveal  that  the  Government  attempted 
to  appeal  to  a  higher  Court.  Curiosity  is  again  ex- 
pressed as  to  why  an  appeal  was  not  taken  from  that 
case.  It  may  be  that  the  justified  criticism  by  the  Court 
below  of  the  lack  of  diligence  on  the  part  of  the  office 
of  the  Attorney  General  caused  that  office  to  prosecute 
this  appeal  rather  than  the  importance  of  the  question 
or  amount  of  money  involved. 

Pages  35  and  36  lend  some  credence  to  this  thought, 
since  complaint  is  made  here  that  the  sum  of  $307.73 
required  to  be  credited  on  the  amount  of  the  Govern- 
ment's claim  was  credited  to  principal  rather  than 
interest  to  the  detriment  of  the  Government.  The  brief 
does  not  compute  the  detriment,  if  any,  which  the  Gov- 
ernment would  sustain.  Conceding  that  it  is  right,  for 
the  purpose  of  the  argument,  it  could  not  possibly 
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amount  to  more  than  a  few  dollars.  The  matter  is  cer- 
tainly not  of  sufficient  importance  to  call  for  the  con- 
sideration of  an  appellate  Court.  But  in  any  event,  as 
we  have  previously  pointed  out,  the  judgment  was  pre- 
pared by  counsel  for  the  Government  and  the  Court 
made  no  direction  whatsoever  concerning  the  manner 
of  applying  the  additional  credit.  If  there  was  error,  it 
was  invited  error  for  which  the  Government  was 
responsible  and  it  is  therefore  now  estopped  from  ques- 
tioning the  item. 

Respectfully  submitted, 

L.  L.  Thompson, 

Henderson,  Carnahan  &  Thompson, 

Attorneys  for  C.  E.  Bonnell  and 

Roy  T.  Earley. 
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STATEMENT  OF  PLEADINGS  AND  FACTS 

Appellant  on  May  20,  1949,  filed  in  the  United 
States  District  Court  of  the  Western  District  of  Wash- 
ington, Southern  Division,  his  petition  for  a  writ  of 
habeas  corpus,  praying  to  be  released  from  his  alleged 
premature  imprisonment  on  McNeil  Island,  for  the 


[leged  reason  and  upon  the  alleged  grounds  that  such 
remature  imprisonment  interfered  and  denied  to  him 
le  free  exercise  of  his  right  to  prosecute  his  timely 
nd  yet  undetermined  appeal  from  his  conviction  in 
le  United  States  District  Court  for  the  Northern 
istrict  of  California,  Southern  Division,  wherein  are 
is  witnesses,  evidence,  records  and  other  proofs,  as 
ell  as  his  law  books  and  briefs,  such  curtailment  in 
is  opinion  amounting  to  a  denial  of  due  process  and 
3ntrary  to  and  in  violation  of  the  fifth  amendment 
)  the  United  States  Constitution.    (Tr.  1-4). 

Thereafter,  the  District  Court  having  determined 
le  issue  to  be  one  of  law,  and  not  of  fact  (Tr.  6), 
nd  that  the  same  should  be  resolved  against  the 
ppellant,  on  its  own  motion,  entered  an  order  deny- 
ig  appellant's  petition  and  dismissing  the  action. 
Tr.-5-7).  From  that  final  order  the  appellant  has 
sen  permitted  to  appeal.    (Tr.  8-17). 

The  facts  material  to  a  determination  of  appel- 
mt's  right  to  discharge  from  present  confinement, 
s  disclosed  in  the  record,  may  be  summarized  as 
allows : 

Appellant  was  sentenced  in  the  United  States 
)istrict  Court  for  the  Northern  District  of  California, 
outhern  Division,  and  thereafter  on  April  25,  1949, 
iled  his  appeal  in  that  court,  which  is  now  pending. 


3 

not  having  been  ruled  on  as  yet.  That  on  April  27, 
1949,  he  was  committed  to  the  United  States  Peniten- 
tiary at  McNeil  Island,  Washington,  where  he  is  now 
confined  pursuant  to  said  judgment  and  commitment. 
(Tr.  1-3).  The  record  is  devoid  of  any  allegation 
or  showing  upon  the  matter  of  an  election  to,  or  not 
to  commence  service  of  sentence. 

QUESTION  PRESENTED 

Does  an  appeal,  filed  April  25,  1949,  from  a 
conviction  in  a  federal  court  and  sentence  to  a  peni- 
tentiary, stay  execution  of  such  sentence  in  the  ab- 
sence of  an  election  not  to  commence  service  or  ad- 
mission to  bail? 

ARGUMENT  AND  AUTHORITIES 

The  law  involved  in  this  proceeding  is  found  in 
Rule  38  of  Federal  Rules  of  Criminal  Procedure  fol- 
lowing Sec.  687,  Title  18,  U.  S.  Code,  the  pertinent 
portion  of  which  reads  as  follows : 

Rule  38,  Stay  of  Execution,  and  Relief  Pending 

Review. 
(a)     Stay  of  Execution. 


(2)  Imprisonment.  A  sentence  of  imprison- 
ment shall  be  stayed  if  an  appeal  is  taken 
and  the  defendant  elects  not  to  commence 


service  of  the  sentence  or  is  admitted  to 
bail. 

The  effective  date  of  the  foregoing  rule  is  March 
21,  1946,  and  this  rule  was  in  effect  at  the  time  of 
the  judgment  and  sentence. 

See  Tilghman  v.  Hunter,  168  F.  (2d)  946. 

Appellant  seeks  to  bring  his  case  under  the  terms 
of  the  former  Rule  5,  Rules  of  Criminal  Procedure, 
because  he  alleges  that  the  crime  for  which  he  was 
convicted  occurred  in  February,  1946,  and  that  he  is 
subject  to  the  rules  and  laws  in  effect  at  the  time  of 
the  commission  of  the  crime.  (App.  Brief  3).  This, 
appellant  assumes  to  be  true  whether  it  relates  to 
substantive  rights  or  to  matters  of  procedure  effec- 
tive at  time  of  sentence,  but  not  at  time  of  commis- 
sion of  crime. 

See  Baker  v.  Hunter,  142  F.  (2d)  615. 

Rule  38  supra,  has  shifted  the  burden  of  proof 
where  it  justly  belongs.  Too  many  petitioners,  as 
the  reported  decisions  disclose,  have  later  laid  claim 
to  time  served  in  jail  pending  appeal,  because  it  was 
incumbent  upon  the  government  to  disprove  the  claim 
later  made  by  the  petitioners  that  they  had  once  upon 
a  time  notified  some  obscure  jailer  that  they  elected 
to  commence  service. 


Flynn  v.  Squier,  Cause  No.  747,  United  States 
District  Court,  Western  District  of  Washing- 
ton, Southern  Division,  decided  February  15, 
1945,  unreported. 

See  Contra,  Demarois  v.  Hudspeth,  99  F.  (2d) 
274,  where  the  court  refused  to  allow  petitioner  credit 
for  time  in  jail.  It  is  appellee's  contention  that  for- 
mer Rule  5  deserves  to  be  neither  re-invoked  nor  re- 
instated. 

CONCLUSION 

For  the  foregoing  reasons,  we  contend  the  de- 
cision below  should  be  affirmed. 

Respectfully  submitted, 

J.  CHARLES  DENNIS, 

United  States  Attorney 

GUY  A.  B.  DOVELL, 

Assistant  United  States  Attorney 
Attorneys  for  Appellee. 
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The  Tax  Court  of  the  United  States 
Docket  No.  13721 

EDDY  D.  FIELD, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Appearances : 

For  Petitioner: 

GEOROE  BOUCHARD. 

For  Respondent : 

A.  J.  HURLEY, 
R.  C.  WHITLEY. 

DOCKET  ENTRIES 
1947 

Apr.  29 — Petition  received  and  filed.  Taxpayer  no- 
tified. Fee  paid. 

Apr.  30 — Copy  of  petition  served  on  General 
Counsel. 

June    3 — Answer  filed  by  General  Counsel. 

June  3 — Request  for  hearing  at  Los  Angeles,  Calif., 
filed  by  General  Counsel. 

June  6 — Notice  issued  placing  proceeding  on  Los 
Angeles  calendar.  Service  of  answer  and 
request  made. 

1948 

Feb.  13— Hearing  set  4/26/48,  Los  Angeles,  Calif. 


2  Eddy  D.  Fields,  et  at.  vs. 

Apr.  26 — Hearing  had  before  Judge  Arnold  on  pe- 
titioner's motion  for  continuance  to  next 
Los  Angeles  calendar  granted. 

Apr.  26 — Order  that  this  proceeding  is  continued  to 
the  next  Los  Angeles  calendar  entered. 

July  28 — Hearing  set  Oct.  11,  1948,  Los  Angeles, 
California. 

Oct.  19 — Hearing  had  before  Judge  Arundell  on 
merits.  Oral  motion  for  parties,  proceed- 
ings consolidated  for  hearing  in  dkts. 
13721-13722.  Briefs  due  12/3/48;  replies 
Dec.  23,  1948. 

Nov.    4 — Transcript  of  hearing  10/19/48  filed. 

Nov.  24 — Motion  to  reopen  proceedings  to  admit  in 
evidence  petitioner's  1944  income  tax  re- 
turn filed  by  General  Counsel. 

Nov  24 — Objection  to  motion  to  open  record  filed 
by  taxpayer. 

Nov.  24 — Respondent's  motion  denied. 

Nov.  26 — Motion  for  extension  to  Dec.  31,  1948,  to 
file  brief  filed  by  taxpayer.  11/26/48. 
Granted. 

Nov.  29 — Motion  for  extension  to  Jan.  3,  1949,  to 
file  briefs  filed  by  General  Counsel. 
12/1/48.    Granted. 

Dec.  20 — Motion  for  extension  to  Jan.  20,  1949,  to 
file  brief  filed  by  taxpayer.  12/21/48. 
Granted. 


Commissioner  of  Internal  Rev.  3 

1949 

Jan.     3 — Brief  filed  by  General  Counsel. 

Jan.  17— Brief  filed  by   taxpayer.    1/18/49   Copy 
served. 

Feb.  11 — Reply  brief  filed  by  taxpayer.  2/14/49 
Copy  served. 

Feb.  23 — Memorandum  findings  of  fact  and  opin- 
ion rendered,  Judge  Arundell.  Decision 
will  be  entered  under  Rule  50.  Copy 
served. 

Apr.    5 — Respondent's  computation  filed. 

Apr.  8 — Hearing  set  May  4,  1949,  on  respondent's 
computation. 

May  4 — Hearing  had  before  Judge  Turner  on  set- 
tlement.   Referred  to  Judge  Arundell. 

May    4 — Decision  entered,  Judge  Arundell,  Div.  7. 

July  1 — Petition  for  review  by  U.  S.  Court  of  Ap- 
peals, Ninth  Circuit  filed  by  taxpayer. 

July  1 — Designation  of  contents  of  record  filed  by 
taxpayer. 

July  1 — Affidavit  of  service  by  mail  of  petition  for 
review  and  designation  of  contents  of 
record  on  General  Counsel  filed  by  tax- 
payer. 


4  Edd/y  D.  Fields,  et  al.  vs. 

The  Tax  Court  of  the  United  States 
Docket  No.  13722 

HELEN  FIELD, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
Appearances : 

For  Petitioner: 

GEORGE  BOUCHARD. 

For  Respondent: 
A.  J.  HURLEY, 
R.  C.  WHITLEY. 

DOCKET  ENTRIES 
1947 

Apr.  29 — Petition  received  and  filed.  Taxpayer  no- 
tified. Fee  paid. 

Apr.  30 — Copy  of  petition  served  on  General 
Counsel. 

June   3 — Answer  filed  by  General  Counsel. 

June  3 — Request  for  hearing  at  Los  Angeles, 
Calif.,  filed  by  General  Counsel. 

June  6 — Notice  issued  placing  proceeding  on  Los 
Angeles,  calendar.  Service  of  answer  and 
request  made 


Commissioner  of  Internal  Rev.  5 

1948 

Feb.  13 — Hearing  set  4/26/48,  Los  Angeles,  Calif. 

Apr.  26 — Hearing  had  before  Judge  Arnold  on  pe- 
titioner's motion  for  continuance  to  next 
Los  Angeles  calendar  granted. 

Apr.  26 — Order  that  this  proceeding  is  continued  to 
the  next  Los  Angeles  calendar  entered. 

July  28 — Hearing  set  Oct.  11,  1948,  Los  Angeles, 
California. 

Oct.  19 — Hearing  had  before  Judge  Arundell  on 
merits.  Oral  motion  for  parties,  proceed- 
ings consolidated  for  hearing  in  dkts. 
13721-13722.  Briefs  due  12/3/48;  replies 
Dec.  23,  1948. 

No.    4 — Transcript  of  hearing  10/19/48  filed. 

Nov.  24 — Motion  to  reopen  proceedings  to  admit 
in  evidence  petitioner's  1944  income  tax 
return  filed  by  Oeneral  Counsel. 

Nov.  24 — Objection  to  motion  to  open  record  filed 
by  taxpayer. 

Nov.  24 — Respondent's  motion  denied. 

Nov.  26 — Motion  for  extension  to  Dec.  31,  1948,  to 
file  brief  filed  by  taxpayer.  11/26/48 
Granted. 

Nov.  29 — Motion  for  extension  to  Jan.  3,  1949,  to 
file  briefs  filed  by  General  Counsel. 
12/1/48  Granted. 


6  Eddy  D.  Fields,  et  at.  vs. 

1948 

Dec.  20 — Motion  for  extension  to  Jan.  20,  1949,  to 
file  brief  filed  by  taxpayer.  12/21/48 
Granted. 

1949 

Jan.     3 — Brief  filed  by  General  Counsel. 

Jan.  17— Brief  filed  by  taxpayer.  1/18/49  Copy 
served. 

Feb.  11 — Reply  brief  filed  by  taxpayer.  2/14/49 
Copy  served. 

Feb.  23 — Memorandnm  findings  of  fact  and  opinion 
rendered,  Judge  Arundell.  Decision  will 
be  entered  under  Rule  50.   Copy  served. 

Apr.    5 — Respondent's  computation  filed. 

Apr.  8 — Hearing  set  May  4,  1949,  on  respondent's 
computation. 

May  4 — Hearing  had  before  Judge  Turner  on  set- 
tlement.  Referred  to  Judge  Arundell. 

May    4 — Decision  entered.  Judge  Arundell,  Div.  7. 

July  1 — Petition  for  review  by  U.  S.  Court  of  Ap- 
peals, Ninth  Circuit,  filed  by  taxpayer. 

July  1 — Designation  of  contents  of  record  filed  by 
taxpayer. 

July  1 — Affidavit  of  service  by  mail  of  petition  for 
review  and  designation  of  contents  of  rec- 
ord on  General  Counsel  filed  by  taxpayer. 
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The  Tax  Court  of  the  United  States 
Docket  No.  13721 

EDDY  D.  FIELD, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiencies  set  forth  by 
the  Commissioner  of  Internal  Revenue  in  his  notice 
of  deficiency  dated  February  25,  1947  (LA:IT:90D: 
LES)  and,  as  a  basis  of  his  proceeding,  alleges  as 
follows : 

First:  Petitioner  is  a  resident  of  Los  Angeles, 
Los  Angeles  County,  California. 

Second:  The  notice  of  deficiency  (copy  of  which 
is  attached  hereto  and  made  a  part  hereof  as  Ex- 
hibit "A")  was  mailed  to  petitioner  on  or  about 
February  25,  1947. 

Third :  The  taxes  in  controversy  are  Income  and 
Victory  taxes  for  the  taxable  year  ending  December 
31,  1943,  in  the  amount  of  $7,913.65. 

Fourth:  The  determination  of  tax  set  forth  in 
said  notice  of  deficiency  is  based  upon  the  following 
errors : 

(a)  The  Commissioner  erred  in  determining 
that  said  properties  sold  by  petitioner  in  1942  and 
1943  were  not  capital  assets  within  the  meaning  of 
Section  117  (a)  (1)  of  the  Internal  Revenue  Code, 
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and  in  determining  that  the  gains  from  the  sale 
or  exchange  of  these  properties  are  fully  taxable  as 
business  income. 

Fifth:  The  facts  upon  which  petitioner  relies, 
as  a  basis  for  this  proceeding,  are  as  follows: 

(a)  Petitioner  has  for  several  years  last  past 
been  a  licensed  Real  Estate  Broker  under  the  laws 
of  the  State  of  California;  his  principal  income 
during  said  years  being  commissions  realized  from 
the  sale  of  property  belonging  to  others,  commis- 
sions received  for  property  management  and  com- 
missions earned  in  the  sale  of  insurance.  The  prop- 
erties in  question  were  owned  by  petitioner  and  his 
wife,  Helen  Field,  as  community  property  and  the 
taxable  profit  upon  their  sale  was  reported  one- 
half  by  petitioner,  and  one-half  by  petitioner's  wife. 
The  properties  in  question  were  purchased  by  peti- 
tioner and  his  wife  as  investment  properties.  They 
were  not  properties  held  by  petitioner  primarily 
for  sale  to  customers  in  the  ordinary  course  of  his 
trade  or  business,  or  properties  of  a  kind  excepted 
from  the  definition  of  "Capital  Assets"  contained  in 
Section  117  (a)  (1)  of  the  Internal  Revenue  Code. 
They  were  investment  properties  held  by  the  peti- 
tioner, and  the  profit  upon  their  sale  or  exchange 
was  properly  reported  by  him  as  capital  gains. 

(b)  In  so  far  as  the  Commissioner,  in  deter- 
mining petitioner's  1943  tax  liability,  increased  the 
same  by  virtue  of  increasing  the  tax  liability  shown 
due  on  petitioner's  1942  income  tax  return,  the  same 
is  erroneous  because  a  redetermination  thereof  on 
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said   1942   liability  is  barred  by   Section  275    (a) 
of  the  Internal  Revenue  Code. 

Wherefore,  petitioner  prays  that  this  Court  may 
hear  and  determine: 

(a)  That  the  real  property  sold  by  petitioner  in 
each  of  the  years  1942  and  1943  were  Capital  Assets 
and  subject  to  tax  as  such. 

(b)  That  the  statute  of  limitations  has  barred 
respondent's  right  to  increase  the  tax  liability  as 
shown  by  his  return  filed  for  the  year  1942. 

/s/  EDDY  D.  FIELD, 
Petitioner. 

/s/  GEORGE  BOUCHARD, 

Counsel  for  Petitioner. 

State  of  California, 
County  of  Los  Angeles — ss. 

Eddy  D.  Field,  being  first  duly  sworn,  on  oath 
says: 

That  he  is  the  petitioner  herein ;  that  he  has  read 
the  foregoing  Petition  and  is  familiar  with  the  state- 
ments contained  therein  and  the  facts  stated  therein 
are  true,  except  as  to  those  facts  stated  on  infor- 
mation and  belief,  and  those  facts  he  believes  to 
be  true. 

/s/  EDDY  D.  FIELD. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  April,  1947. 

[Seal]         /s/  MARY  E.  McKNIGHT, 

Notary  Public  in  and  for  Said 
County  and  State. 

My  Commission  Expires  8/5/48. 
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EXHIBIT  "A" 

Treasury  Department 

Internal  Revenue  Service 

417  South  Hill  Street 
Los  Angeles  13,  California 

Office  of  Internal  Revenue  Agent  in  Charge 
Los  Angeles  Division,  LA:IT:90D:LES 

Feb.  25,  1947. 
Mr.  Eddy  D.  Field 
940  South  La  Brea  Avenue 
Los  Angeles  35,  California 

Dear  Mr.  Field : 

You  are  advised  that  the  determination  of  your 
income  and  victory  tax  liability  for  the  taxable  year 
ended  December  31,  1943,  discloses  a  deficiency  of 
$7,913.65,  as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as 
the  90th  day)  from  the  date  of  the  mailing  of  this 
letter,  you  may  file  a  petition  with  The  Tax  Court 
of  the  United  States,  at  its  principal  address,  Wash- 
ington D.  C,  for  a  redetermination  of  the  deficiency 
or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forw^ard 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California,  for  the  attention  of  LA:Conf. 
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The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  your  return (s)  by  permitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR., 
Commissioner. 

By  /s/  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent  in 
Charge. 

Enclosures : 
Statement 
Form  of  waiver 

Statement 

LA:IT:90D:LES 

Mr.  Eddy  D.  Field 

940  South  La  Brea  Avenue 

Los  Angeles  35,  California 

Tax  Liability  for  the  Taxable  Year 
Ended  December  31,  1943 

Income  and  victory  tax 
Deficiency,  $7,913.65 

In  making  this  determination  of  your  income  and 
victory  tax  Hability  careful  consideration  has  been 
given  to  the  report  of  examination  dated  January 
27,  1947. 
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The  properties  sold  in  1942  and  1943  from  which 
you  reported  net  capital  gains  in  the  amounts  of 
$3,607.19  and  $29,239.73  respectively  are  not  capi- 
tal assets  within  the  meaning  of  section  117  (a)  (1) 
of  the  Internal  Revenue  Code,  and  the  gains  from 
the  sale  or  exchange  of  the  properties  reported  in 
1942  and  1943  are  fully  taxable  as  business  income. 
The  net  capital  gains  reported  have  been  adjusted  to 
reflect  their  proper  status  as  business  income. 

ADJUSTMENTS  TO  NET  INCOME 
Taxable  Year  Ended  December  31,  1942 

Net  income  as  disclosed  by  return  (before  community 

property  division  of  income) $22,930.88 

Unallowable  deductions  and  additional  income : 

(a)  Rent  $     30.00 

(b)  Income  from  business 5,804.18 

(c)  Auto  expense  295.70 

(d)  Travel  and  entertainment  expense....  13.14       6,143.02 

Total $29,073.90 

Nontaxable  income  and  additional  deductions : 

(e)  Net  gain  from  sale  or  exchange  of 

capital  assets $3,607.19 

(f)  Gardening  supplies  .40      3,607.59 

Net  income  adjusted   (before  community  property 

division)    $25,466.31 

Your  community  share  (1/2  of  $25,466.31) $12,733.16 

EXPLANATION  OF  AD.JUSTMENTS 

(a)  You  deducted  as  a  charge  to  outside  rental  commissions, 
the  amount  of  $30.00,  which  is  disallowed  due  to  lack  of  substan- 
tiation. 

(b)  The  amount  of  gain  from  the  sale  of  property,  $5,804.18,  is 
taxable  in  full  as  business  income,  as  previously  explained. 

(c)  and  (d)  Auto  expense,  ($295.70),  and  travel  and  enter- 
tainment expense,  ($13.14),  deducted  in  excess  of  the  amounts 
shown  by  your  books  of  account  and  not  substantiated  are  dis- 
allowed. 

(e)  The  net  capital  gain  reported  in  the  amount  of  $3,607.19  is 
eliminated,  as  such,  from  income  and  included  as  business  in- 
come under  item  (b)  above. 
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(f)  Gardening  supplies  as  shown  by  your  books  of  account 
amounted  to  $7.83,  wiiereas  you  claimed  as  a  deduction  on  your 
return  $7.43.  The  difference  of  .40  cents  is  allowed  as  a  deduction. 

COMPUTATION  OF  TAX 
Taxable  lear  Ended  December  31,  1942 

Net  income  adjusted $12,733.16 

Less:  Personal  exemption  $    250.00 

Credit  for  dependents 700.00         950.00 


Balance  (surtax  net  income) $11,783.16 

Less:  Earned  income  credit  (10%  of  $12,733.16) 1,273.32 


Net  income  subject  to  normal  tax $10,509.84 

Normal  tax  at  6%  on  $30,509.84 $    630.59 

Surtax  on  11,783.16 2,590.61 


Total  normal  tax  and  surtax $  3,221.20 

Total  income  tax $  3,221.20 

Correct  income  tax  liability $  3,221.20 

ADJUSTMENT  TO  NET  INCOME 
Taxable  Year  Ended  December  31,  1943 

Income  Tax    Victory  Tax 
Net  Income      Net  Income 

Net  income  as  disclosed  by  return  (before 
community  propertv  division  of  in- 
come)   L $  59,651.56  $31,774.76 

Unallowable  deductions  and  additional  in- 
come : 

(a)  Income  from  business 50,894.64     50,894.64 

(b)  Short-term  capital  loss 576.11  


Total $111,122.31  $82,669.40 

Nontaxable  income  and  additional  deduc- 
tion: 
(c)  Net  capital  gains 29,815.84  


Net  income  adjusted   (before  community 

property  division)  $  81,306.47  $82,669.40 

Your  community  share  of  net  income  ad- 
justed   $  40,653.24  $41,334.70 

EXPLANATION  OF  ADJUSTMENTS 

(a)  Total  gain  from  sale  of  properties,  reported  as  capital 
gain,  in  the  amount  of  $50,894.64  is  taxable  in  full  as  business 
income. 

(b)  The  short-term  capital  loss  of  $576.11  claimed  from  the 
sale  or  exchange  of  260  shares  of  Roland  Apartment  Corpora- 
tion stock  is  disallowed  for  lack  of  substantiation. 
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(c)  The  net  capital  gain  reported  in  the  amount  of  $29,239.73 
has  been  increased  by  the  short-term  capital  loss  disallowed  in 
item  (b)  above,  and  the  corrected  amount  of  $29,815.84  is  elimi- 
nated from  income  as  capital  gain  and  included  as  business  in- 
come under  item  (a)  above,  for  the  reason  previously  explained. 

COMPUTATION  OF  INCOME  AND  VICTORY  TAX 
CURRENT  TAX  PAYMENT  ACT  OF  1943 

Taxable  Year  Ended  December  31,  1943 

Income  tax  net  income  adjusted $40,653.24 

Less:  Personal  exemption  $      250.00 

Credit  for  dependents 700.00         950.00 


Surtax  net  income $39,703.24 

Less :  Earned  income  credit $  1,400.00 

Income  subject  to  normal  tax $38,303.24 

Normal  tax  at  6  per  cent  on  $38,303.24....  $  2,298.18 
Surtax  on  $39,703.24....     16,838.98 

Total  income  tax $19,137.17 

Net  income  tax $19,137.17 

Victory  tax  net  income  adjusted $41,334.70 

Less:  Specific  exemption 624.00 

Income  subject  to  victory  tax $40,710.70 

Victory  tax  before  credit  (5%  of 

$40,710.70) $  2,035.54 

Less:  Victory  tax  credit  (44%)  limited  to         700.00 

Net  victory  tax 1,335.54 

1 — Net  income  tax  and  victory  tax $20,472.71 

2— Income  tax  for  1942 $  3,221.20 

3 — Amount  of  item  1  or  2,  whichever  is  larger $20,472.71 

4 — Forgiveness  feature : 

(a)  Amount  of  item  1  or  2,  which- 
ever is  smaller $  3,221.20 

(b)  Amount  forgiven  (3/4  of  (a))....       2,415.90 

(c)  Amount  unforgiven 805.30 

5 — Correct  income  and  victory  tax  lia- 
bility (item  3  plus  item  4(c) ) $21,278.01 

6 — Income  and  victoiv  tax  liability 

shown  on  return  account  No.  NA-776329 13,364.36 

7 — Deficiency  of  income  and  victory  tax $  7,913.65 

[Endorsed]  :  Filed  T.  C.  U.  S.  April  29, 1947. 
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The  Tax  Court  of  the  United  States 
Docket  No.  13721 

EDDY  D.  FIELD, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  J.  P.  Wenehel,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  petition  filed 
herein,  admits  and  denies  as  follows : 

First  &  Second:  Admits  the  allegations  con- 
tained in  paragraphs  First  and  Second  of  the  peti- 
tion. 

Third:  Admits  that  the  taxes  in  controversy  are 
Income  and  Victory  taxes  for  the  taxable  year  end- 
ing December  31,  1943;  denies  the  remainder  of  the 
allegations  contained  in  paragraph  Third  of  the 
petition. 

Fourth  (a)  :  Denies  the  allegations  contained  in 
subparagTaph  (a)  of  paragraph  Fourth  of  the 
petition. 

Fifth  (a)  :  Admits  that  the  properties  in  ques- 
tion were  owned  by  the  petitioner  and  his  wife, 
Helen  Field,  as  community  property;  denies  the  re- 
mainder of  the  allegations  contained  in  subpara- 
graph (a)  of  paragraph  Fifth  of  the  petition. 
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(b)  Denies  the  allegations  contained  in  subpara- 
graph (b)  of  paragraph  Fifth  of  the  petition. 

Sixth:  Denies  each  and  every  allegation  con- 
tained in  the  petition  not  hereinbefore  specifically 
admitted  or  denied. 

Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  be  approved. 

/s/  J.  P.  WENCHEL, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel. 
EARL  C.  CROUTER, 
A.  J.  HURLEY, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

[Endorsed]:     Filed  T.C.U.S.  June  3,  1947. 
The  Tax  Court  of  the  United  States 
Docket  No.  13722 

HELEN  FIELD, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiencies  set  forth  by 
the  Commissioner  of  Internal  Revenue  in  his  notice 
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of  deficiency  dated  February  25,  1947  (LA:IT:90D: 
LES)  and,  as  a  basis  of  her  proceeding,  alleges  as 
follows : 

First:  Petitioner  is  a  resident  of  Los  Angeles, 
Los  Angeles  County,  California. 

Second:  The  notice  of  deficiency  (copy  of  which 
is  attached  hereto  and  made  a  part  hereof  as  Ex- 
hibit "A")  was  mailed  to  petitioner  on  or  about 
February  25,  1947. 

Third :  The  taxes  in  controversy  are  Income  and 
Victory  taxes  for  the  taxable  year  ending  December 
31,  1943,  in  the  amount  of  $8,083.13. 

Fourth:  The  determination  of  tax  set  forth  in 
said  notice  of  deficiency  is  based  upon  the  follow- 
ing errors : 

(a)  The  Commissioner  erred  in  determining  that 
said  properties  sold  by  petitioner's  husband,  Eddy 
D.  Field,  in  1942  and  1943  were  not  capital  assets 
within  the  meaning  of  Section  117  (a)  (1)  of  the 
Internal  Revenue  Code,  and  in  determining  that  the 
gains  from  the  sale  or  exchange  of  these  properties 
are  fully  taxable  as  business  income. 

Fifth :  The  facts  upon  which  petitioner  relies,  as 
a  basis  for  this  proceeding,  are  as  follows: 

(a)  Petitioner's  husband,  Eddy  D.  Field,  has 
for  several  years  last  past  been  a  licensed  Real 
Estate  Broker  under  the  laws  of  the  State  of  Cali- 
fornia; that  his  principal  income  during  said  years 
was  from  commissions  realized  from  the  sale  of 
property  belonging  to  others,  commissions  received 
for  x3roperty  management  and  commissions  earned 
in  the  sale  of  insurance.    The  properties  in  ques- 
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tion  were  owned  by  petitioner  and  her  husband, 
Eddy  D.  Field,  as  community  property  and  the  tax- 
able profit  upon  their  sale  was  reported  one-half 
by  petitioner,  and  one-half  by  petitioner's  husband. 
The  properties  in  question  were  purchased  by  peti- 
tioner and  her  husband  as  investment  properties. 
They  were  not  properties  held  primarily  for  sale  to 
customers  in  the  ordinary  course  of  her  husband's 
trade  or  business,  or  properties  of  a  kind  excepted 
from  the  definition  of  "Capital  Assets"  contained 
in  Section  117  (a)  (1)  of  the  Internal  Revenue 
Code.  They  were  investment  properties  held  by 
petitioner's  husband,  and  the  profit  upon  their  sale 
or  exchange  was  properly  reported  by  him  as  capi- 
tal gains. 

(b)  In  so  far  as  the  Commissioner,  in  deter- 
mining petitioner's  1943  tax  liability,  increased  the 
same  by  virtue  of  increasing  the  tax  liability  shown 
due  on  petitioner's  1942  income  tax  return,  the 
same  is  erroneous  because  a  redetermination  thereof 
on  said  1942  liability  is  barred  by  Section  275  (a) 
of  the  Internal  Revenue  Code. 

Wherefore,  petitioner  prays  that  this  Court  may 
hear  and  determine: 

(a)  That  the  real  property  sold  by  petitioner's 
husband,  Eddy  D.  Field,  in  the  years  of  1942  and 
1943  were  Capital  Assets  and  subject  to  tax  as 
such. 

(b)  That  the  statute  of  limitations  has  barred 


Commissioner  of  Internal  Rev.  19 

respondent's  right  to  increase  the  tax  liability  as 
shown  by  her  return  filed  for  the  year  1942. 
/s/  HELEN   FIELD, 

Petitioner. 
/s/  GEORGE  BOUCHARD, 

Counsel  for  Petitioner. 
State  of  California, 
County  of  Los  Angeles — ss. 
Helen  Field,  being  first  duly  sworn,  on  oath  says : 
That  she  is  the  petitioner  herein;  that  she  has 
read  the  foregoing  Petition  and  is  familiar  with  the 
statements  contained  therein  and  the  facts  stated 
therein  are  true,  except  as  to  those  facts  stated  on 
information  and  belief,  and  those  facts  she  believes 
to  be  true. 

/s/  HELEN  FIELD. 
Subscribed  and  sworn  to  before  me  this  25th  day 
of  April,  1947. 

[Seal]         /s/  MARY  E.  McKNIGHT, 

Notary  Public  in  and  for  Said 
County  and  State. 
My  Commission  Expires  8/5/48. 
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EXHIBIT  "A" 

Treasury  Department 

Internal  Revenue  Service 

417  South  Hill  Street, 

Los  Angeles  13,  California 

Office  of  Internal  Revenue  Agent  in  Charge 

Los  Angeles  Division 

LA:IT:90D:LES 

Feb.  25,  1947. 
Mrs.  Helen  Field 
940  South  La  Brea  Avenue 
Los  Angeles  35,  California 

Dear  Mrs.  Field : 

You  are  advised  that  the  determination  of  your 
income  and  victory  tax  liability  for  the  taxable  year 
ended  December  31,  1943,  discloses  a  deficiency  of 
$8,083.13,  as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday  or  Sun- 
day or  a  legal  holiday  in  the  District  of  Colum- 
bia as  the  90th  day)  from  the  date  of  the  mailing 
of  this  letter,  you  may  file  a  petition  with  The  Tax 
Court  of  the  United  States,  at  its  principal  ad- 
dress, Washington,  D.  C,  for  a  redetermination  of 
the  deficiency  or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  for- 
ward it  to  the  Internal  Revenue  Agent  in  Charge, 
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Los  Angeles,  California,  for  the  attention  of  LA: 
Conf. 

The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  your  return (s)  by  permitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and  wili 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR., 
Commissioner. 

By  /s/  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent  in 
Charge. 
Enclosures : 
Statement 
Form  of  waiver 

LA:IT:90D:LES 

Mrs.  Helen  Field 

940  South  LaBrea  Avenue 

Los  Angeles  35,  California 

Tax  Liability  for  the  Taxable  Year 

Ended  December  31,  1943 

Income  and  victory  tax 

Deficiency 
$8,083.13 
In  making  this  determination  of  your  income  and 

victory  tax  liability  careful  consideration  has  been 
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given  to  the  report  of  examination  dated  January 
27,  1947. 

The  properties  sold  in  1942  and  1943  from  which 
you  reported  net  capital  gains  in  the  amounts  of 
$3,607.19  and  $29,239.73  respectively,  are  not  capital 
assets  within  the  meaning  of  section  117(a)(1)  of 
the  Internal  Revenue  Code,  and  the  gains  from  the 
sale  or  exchange  of  the  properties  reported  in  1942 
and  1943  are  fully  taxable  as  business  income.  The 
net  capital  gains  reported  have  been  adjusted  to 
reflect  their  proper  status  as  business  income. 

ADJUSTMENTS  TO  NET  INCOME 

Taxable  Year  Ended  December  31,  1942 

Net  income  as  disclosed  by  return  (before 

eommunity  property  division  of  income) $22,930.88 

Unallowable  deductions  and  additional  income : 

(a)  Rent  $        30.00 

(b)  Income  from  business 5,804.18 

(c)  Auto  expense  — 295.70 

(d)  Travel  and  entertainment  expense  13.14       6,143.02 

Total 29,073.90 

Nontaxable  income  and  additional  deductions : 

(e)  Net  gain  from  sale  or  exchange  of 

capital  assets  $  3,607.19 

(f)  Gardening  supplies  .40      3,607.59 

Net  income  adjusted  (before  community 

property  division) $25,466.31 

Your  share  community  (I/2  of  $25,466.31) $12,733.15 

EXPLANATION  OF  ADJUSTMENTS 

(a)  You  deducted  as  a  charge  to  outside  rental  commissions, 
the  amount  of  $30.00.  which  is  disallowed  due  to  lack  of  sub- 
stantiation. 

(b)  The  amount  of  gain  from  the  sale  of  property,  $5,804.18, 
is  taxable  in  full  as  business  income,  as  previously  explained. 

(c)  and  (d)  Auto  expense,  ($295.70),  and  travel  and  enter- 
tainment expense,  ($13.14),  deducted  in  excess  of  the  amounts 
shown  by  your  books  of  account  and  not  substantiated  are  dis- 
allowed. 
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(e)  The  net  capital  gain  reported  in  the  amount  of  $3,607.19 
is  eliminated,  as  such,  from  income  and  included  as  business 
income  under  item  (b)  above. 

(f)  Gardening  supplies  as  shown  by  your  books  of  account 
amounted  to  $7.83,  whereas  you  claimed  as  a  deduction  on  your 
return  $7.43.  The  difference  of  .40  cents  is  allowed  as  a  de- 
duction. 

COMPUTATION  OF  TAX 
Taxable  Year  Ended  December  31,  1942 

Net  income  adjusted $12,733.15 

Less :  Personal  exemption  950.00 


Balance  (surtax  net  income) $11,783.15 

Less:  Earned  income  credit  (10%  of  $12,733.15) 1,273.31 


Net  income  subject  to  normal  tax $10,509.84 

Normal  tax  at  6%  on  $10,509.84 $      630.59 

Surtax  on  $11,783.16 2,590.61 


Total  normal  tax  and  surtax $  3,221.20 

Total  income  tax $  3,221.20 

Correct  income  tax  liability $  3,221.20 

ADJUSTMENTS  TO  NET  INCOME 
Taxable  Year  Ended  December  31,  1943 

Income  Tax    Victory  Tax 
Net  Income      Net  Income 

Net  income  as  disclosed  by  return  (before 
community  propert}^  division  of  in- 
come)     $  59,651.56  $31,774.76 

Unallowable  deductions  and  additional 
income : 

(a)  Income  from  business 50,894.64     50,894.46 

(b)  Short-term  capital  loss 576.11  


Total $111,122.31  $82,669.40 

Nontaxable  income  and  additional  deduc- 
tions : 
(c)  Net  capital  gains 29,815.84  


Net  income  adjusted  (before  community 

property  division)  $  81,306.47  $82,669.40 


Your  community  share  of  net  income  ad- 
justed    $  40,653.23  $41,334.70 
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EXPLANATION  OF  ADJUSTMENTS 

(a)  Total  gain  from  sale  of  properties,  reported  as  capital 
gain,  in  the  amount  of  $50,894.64  is  taxable  in  full  as  business 
income. 

(b)  The  short-term  capital  loss  of  $576.11  claimed  from  the 
sale  or  exchange  of  260  shares  of  Roland  Apartment  Corporation 
stock  is  disallowed  for  lack  of  substantiation. 

(c)  The  net  capital  gain  reported  in  the  amount  of  $29,239.73 
has  been  increased  by  the  short-term  capital  loss  disallowed  in 
item  (b)  above,  and  the  corrected  amount  of  $29,815.84  is  elimi- 
nated from  income  as  capital  gain  and  included  as  business  in- 
come under  item  (a)  above,  for  the  reason  previously  explained. 

COMPUTATION  OF  INCOME  AND  VICTORY  TAX- 
CURRENT  TAX  PAYMENT  ACT  OF  1943 

Taxable  Year  Ended  December  31,  1943 

Income  tax  net  income  adjusted $40,653.23 

Less :  Personal  exemption 950.00 

Surtax  net  income $39,703.23 

Less  :  Earned  income  credit 1,400.00 

Income  subject  to  normal  tax $38,303.23 

Normal  tax  at  6  per  cent  on  $38,303.23....  $  2,298.19 
Surtax  on  $39,703.23....     16,838.98 

Total  income  tax $19,137.17 

Net  income  tax $19,137.17 

yictory  tax  net  income  adjusted $41,334.70 

Less:  Specific  exemption  624.00 

Income  subject  to  victory  tax $40,710.70 

Victory  tax  before  credit  (5%  of 

$40,710.70)    $  2,035.54 

Less:  Victory  tax  credit  (40%)  limited  to         500.00 

Net  victory  tax $  1,535.54 

1 — Net  income  tax  and  victory  tax $20,672.71 

2— Income  tax  for  1942 $  3,221.20 

3 — Amount  of  item  1  or  2,  whichever  is  larger $20,672.71 

4 — Forgiveness  feature: 

(a)  Amount  of  item  1  or  2,  which- 
ever is  smaller $  3,221.20 

(b)  Amount  forgiven  (%  of  (a)....      2,415.90 

(c)  Amount  unforgiven 805.30 
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5 — Correct  income  ana  victory  tax  lia- 
bility (item  3  plus  item  4(c)) $21,478.01 

6 — Income  and  victory  tax  liability  shown 

on  return  account  No.  NA-776328 13,394.88 

7 — Deficiency  of  income  and  victory  tax $  8,083,13 

[Endorsed]  :  Filed  T.  C.  U.  S.  April  29,  1947. 


The  Tax  Court  of  the  United.  States 
Docket  No.  13722 

HELEN  FIELD, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  petition  filed 
herein,  admits  and  denies  as  follows: 

First  &  Second :  Admits  the  allegations  contained 
in  paragraphs  First  and  Second  of  the  petition. 

Third:  Admits  that  the  taxes  in  controversy  are 
Income  and  Victory  taxes  for  the  taxable  year  end- 
ing December  31,  1943 ;  denies  the  remainder  of  the 
allegations  contained  in  paragraph  Third  of  the 
petition. 

Fourth  (a)  :  Denies  the  allegations  contained  in 
subparagraph  (a)  of  paragraph  Fourth  of  the  peti- 
tion. 

Fifth  (a) :  Admits  that  the  properties  in  ques- 
tion were  owned  by  the  petitioner  and  her  husband, 
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Eddy  D.  Field,  as  community  property;  denies  the 
remainder  of  the  allegations  contained  in  subpara- 
graph (a)  of  paragraph  Fifth  of  the  petition. 

(b)  Denies  the  allegations  contained  in  subpara- 
graph (b)  of  paragraph  Fifth  of  the  petition. 

Sixth:  Denies  each  and  every  allegation  con- 
tained in  the  petition  not  hereinbefore  specifically 
admitted  or  denied. 

Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  be  approved. 

/s/  J.  P.  WENCHEL— ECC, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel : 

B.  H.  NEBLETT, 
Division  Counsel. 

EARL  C.  CROUTER, 
A.  J.  HURLEY, 

Special  Attorneys, 
Bureau  of  Internal  Revenue. 

[Endorsed] :     Filed  T.C.U.S.  June  3,  1947. 
The  Tax  Court  of  the  United  States 

Docket  Nos.  13721,  13722 

EDDY  D.  FIELD, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
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HELEN  FIELD, 

Petitioner, 

vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

Petitioners,  husband,  and  wife,  in  the  taxable 
years  1942  and  1943  realized  income  from  the  sale 
of  various  parcels  of  real  estate  owned  by  them  as 
community  property.  During  these  same  years  they 
also  derived  community  income  from  a  real  estate 
and  insurance  brokerage  business  conducted  by  the 
husband  and  from  the  rental  of  other  property. 
Held,  that  the  real  properties  sold  by  petitioners  in 
the  taxable  years  were  not  capital  assets  within  the 
meaning  of  section  117(a)(1)  of  the  Internal  Rev- 
enue Code,  and  that  the  profit  derived  constituted 
ordinary  income  and  not  capital  gain. 

GEORGE  BOUCHARD,  ESQ., 
For  the  petitioners. 

A.  J.  BURLEY,  ESQ., 
For  the  respondent. 

MEMORANDUM  FINDINGS  OF  FACT 
AND  OPINION 

These  proceedings,  consolidated  for  trial  and  de- 
cision, involve  the  following  deficiencies  in  income 
and  victory  taxes  for  the  calendar  year  1943: 

Docket  No.     Amount 

Eddy  D.  Field 13721        $7,913.65 

Helen  Field 13722  8,083.13 
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In  each  case  the  petitioner's  tax  liability  for  the 
taxable  year  1942  is  involved  by  reason  of  the  for- 
giveness features  of  the  Current  Tax  Payment  Act 
of  1943. 

The  sole  issue  herein  is  whether  income  derived 
by  petitioners  in  1942  and  1943  from  the  sale  of 
certain  real  properties  constitutes  ordinary  income 
or  was  taxable  as  capital  gain  under  the  provisions 
of  section  117(a)(1)  of  the  Internal  Revenue  Code. 

Petitioners  appear  to  have  abandoned  the  ques- 
tion raised  with  respect  to  whether  the  Commis- 
sioner is  barred  under  section  275(a)  from  rede- 
termining petitioners'  income  tax  liability  for  1942 
in  connection  with  computing  their  tax  liability  for 
1943  under  the  provisions  of  the  Current  Tax  Pay- 
ment Act  of  1943.  In  any  event,  it  is  clear  that  such 
a  contention  cannot  be  maintained.  Lawrence  W. 
Carpenter,  10  T.C.  64,  Fred  B.  Suite,  10  T.C.  523. 

FINDINGS  OF  FACT 

The  petitioners  Eddy  D.  Field  and  Helen  Field 
are  husband  and  wife,  residing  at  Los  Angeles,  Cali- 
fornia. For  each  of  the  taxable  years  involved  they 
filed  separate  individual  income  tax  returns  with 
the  collector  of  internal  revenue  for  the  sixth  dis- 
trict of  California.  The  tax  liability  of  Helen  Field 
is  involved  herein  as  the  real  property  in  question 
was  held  by  her  and  her  husband  as  community 
property  under  California  law. 

Eddy  D.  Field  obtained  a  real  estate  brokerage 
license  in  1927  and  since  that  time  has  been  engaged 
in  business  as  a  real  estate  and  insurance  broker  in 
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Los  Angeles,  California.  During  the  taxable  year 
1943,  he  maintained  three  offices  in  that  city  and 
employed  a  number  of  real  estate  salesmen.  His 
organization  between  January  1,  1942,  and  Decem- 
ber 31,  1943,  handled  the  sale  of  over  300  properties 
for  which  he  received  total  commissions  of  $52,- 
039.07  in  1942  and  $72,177.83  in  1943. 

In  1934,  Eddy  D.  and  Helen  Field  organized  a 
corporation  known  as  Oxford  Associates,  paying  in 
the  amount  of  $2,000,  and  taking  in  exchange  there- 
for all  of  the  stock  which  they  thereafter  held 
equally.  This  corporation  was  organized  to  take 
title  to  various  pieces  of  real  estate  which  petition- 
ers might  acquire  from  time  to  time. 

Between  1934  and  1941,  Oxford  Associates 
acquired  various  real  estate  properties  in  Los  An- 
geles. Some  of  these  properties  it  sold  during  this 
period  but  most  were  held  as  income  producing 
units. 

On  December  31,  1941,  Oxford  Associates  was  dis- 
solved and  the  following  19  properties  w^ere  dis- 
tributed to  Eddy  D.  and  Helen  Field  as  its  sole 
stockholders : 

2646  Vineyard — Baker  Apartments  (45  units)  ; 
300  S.  Clark— 1639  Oower   (parking  lot)  ; 
341  N.  Croft— Lot  8,  Block  39,  Tract  9300 ; 
1144  Hi-Point— Lot  22,  Block  20,  Tract  6450; 
338  N.  LaBrea— Lot  144,  Tract  5070; 
1248  S.  LaJolla— Lot  145,  Tract  5070; 
1108  S.  Longwood— Lot  146,  Tract  5070; 
1315  S.  Roxbury  (or  Rockdale)— Lot  147,  Tract 
5070; 
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2646  Van  Ness— Lot  No.  1,  Block  5,  Tract  7803; 
6016  Whitworth— 

Of  these  properties,  11  were  improved  income 
producing  properties  and  8  were  unimproved  lots. 
Of  the  11  improved  properties  acquired  as  a  result 
of  the  liquidation,  petitioners  sold  the  following 
described  parcels  in  the  year  1942: 

Date 
Acquired         Date  Sold      Sale  Price        Cost  Price 

1108  S.  Longwood 1/1/42       3/  4/42     $  9,650     $  8,304.68 

1315  S.  Roxbury 1/1/42       7/23/42       11,950        9,824.04 

On  January  26,  1942,  Helen  Field  sold  a  residence 
at  1500  South  Hauser  for  $9,100.  She  acquired  a 
half  interest  in  the  property  in  1936  and  purchased 
the  remaining  one-half  interest  in  1939.  There  was 
realized  on  the  disposition  of  this  property  a  gain 
of  $1,697.96. 

The  property  at  1315  South  Roxbury  was  a  four- 
unit  apartment  acquired  by  Oxford  Associates  in 
1938.  It  was  sold  in  1942  and  the  proceeds  were 
used  to  apply  on  the  purchase  price  of  an  eight-unit 
apartment  at  6282  Commodore  Sloat  Drive. 

Petitioners  reported  in  their  income  tax  returns 
for  1943  as  long-term  capital  gain  and  profit  from 
the  sale  of  the  following  properties : 

Date* 
Acquired         Date  Sold  Sale  Price  Cost  Price 

1248  S.  LaJolla....  1/  1/42  5/12/43  $17,109.66  $13,500.00 

2646  Vineyard 1/  1/42  6/16/43  13,250.00  10,500.00 

900  Kenmorc 12/26/41  6/  9/43  44,000.00  32,022.91 

6282  Commodore 

Sloat  Dr 8/29/42  6/11/43  23,900.00  19,715.52 

341  N.  Croft 1/  1/42  6/  5/43  9,524.37  7,026.93 

1144  S.  Hi-Point..  1/  1/42  9/16/43  7,499.96  5,500.00 

2203  Beechwood  ..  3/24/43  10/13/43  57,500.00  44,500.00 

300  S.  Clark 1/  1/42  8/  5/43  14,000.00  9,520.00 
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By  the  end  of  the  calendar  year  1943,  petitioners 
had  sold  all  but  four  of  the  income  producing  prop- 
erties and  the  eight  unimproved  lots  received  on  the 
liquidation  of  Oxford  Associates. 

From  the  sale  of  the  first  four  properties  listed 
above  as  sold  in  1943  and  the  sale  of  a  14-unit  build- 
ing on  West  17th  Street,  petitioners  realized  ap- 
proximately $44,000,  which  sum  they  used  in  the 
l^urchase  of  a  5-story  75-unit  apartment  house  at 
1830  North  Cherokee.  The  Cherokee  property  was 
purchased  in  July,  1943,  for  $176,000  and  required 
a  down-payment  of  $35,000  and  an  additional  $1,500 
for  taxes  and  escrow  expenses.  This  apartment 
building  is  still  owned  by  the  petitioners.  Petition- 
ers received  monthly  rentals  of  approximately 
$1,900  from  the  five  properties  sold  to  finance  the 
Cherokee  purchase,  whereas  the  monthly  rental  in- 
come of  the  Cherokee  apartments  is  in  excess  of 
$4,600. 

The  property  at  341  North  Croft  was  sold  on 
June  5,  1943,  and  the  proceeds  used  to  purchase  a 
12-unit  apartment  at  6439  South  Orange  which  pe- 
titioners in  turn  sold  on  July  8,  1943.  A  house  at 
1144  South  Hi-Point  and  a  10-unit  apartment  at 
2203  Beechwood  w^ere  sold  by  petitioners  and  the 
proceeds  used  to  buy  an  interest  in  a  6-story  apart- 
ment house  at  801  South  Gramercy.  A  4-unit  apart- 
ment at  300  South  Clark  was  sold  and  the  money 


*The  properties  which  are  shown  as  being  acquired  by  petition- 
ers on  January  1,  1942,  are  the  properties  petitioners  received 
from  Oxford  Associates  on  liquidation  on  that  date.  These  prop- 
erties were  all  acquired  by  the  corporation  between  1943  and 
1941. 


32  Eddy  D.  Fields,  et  al.  vs. 

obtained  was  used  to  purchase  two  double  bunga- 
lows on  a  corner  lot  which  cost  $8,000  and  produced 
substantially  the  same  income. 

In  addition  to  the  properties  acquired  from  Ox- 
ford, petitioners  reported  as  short-term  capital  gain 
the  profits  from  the  sale  of  other  real  estate  dirring 
the  calendar  year  1943  as  follows: 

Date 
Address  Acquired         Date  Sold  Sale  Price  Cost  Price 

626  W.  17th  St 6/23/43       6/23/43     $17,500.00     $12,750.00 

6439  S.  Orange....     8/  1/43       7/  8/43       27,300.00       24,825.51 

424  Kings  Rd 2/24/43       3/24/43         6,450.00         6,006.00 

526  Harper  1/  9/43       2/26/43        5,900.00        5,049.53 

849   S.   Holt 6/  6/43       7/  6/43         7,000.00         6,357.51 

1208  Pointview  ....  2/20/43  3/23/43  6,900.00  6,751.96 
2031  Manning 10/  1/43     11/  1/43        5,600.00        4,533.10 

The  net  rental  income  derived  by  petitioners  dur- 
ing the  calendar  years  1942  and  1943  from  rental 
property  was  $11,287.58  and  $16,958.08,  respectively. 

The  real  properties  sold  by  petitioners  during  the 
taxable  years  1942  and  1943  were  properties  held 
primarily  for  sale  to  customers  in  the  ordinary 
course  of  their  trade  or  business  of  buying  and  sell- 
ing real  estate  for  profit. 

The  deficiency  notice  in  each  case  reads  as  fol- 
lows: 

The  properties  sold  in  1942  and  1943  from  which 
you  reported  net  capital  gains  in  the  amounts  of 
$3,607.19  and  $29,239.73  respectively,  are  not  capital 
assets  within  the  meaning  of  section  117(a)(1)  of 
the  Internal  Revenue  Code,  and  the  gains  from  the 
sale  of  exchange  of  the  prperties  reported  in  1942 
and  1943  are  fully  taxable  as  business  income.  The 
net  capital  gains  reported  have  been  adjusted  to  re- 
flect their  proper  status  as  business  income. 
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OPINION 

Arundell,  Judge :  Specifically,  the  question  herein 
is  whether  the  properties  sold  by  petitioners  in  1942 
and  1943  were  capital  assets  within  the  meaning  of 
section  117(a)(1)  of  the  Internal  Revenue  Code* 
or  were  "property  held  by  the  taxpayer  primarily 
for  sale  to  customers  in  the  ordinary  course  of  his 
trade  or  business." 

During  the  taxable  years  involved,  Eddy  D.  Field 
was  engaged  in  business  as  a  real  estate  and  in- 
surance broker.  Apart  from  this  business  he  was 
also  engaged  in  holding  and  renting  various  proper- 
ties, chiefly  apartments,  all  of  which  were  owned  by 
him  and  his  wife  as  community  property.  Respond- 
ent's contention  is  that  the  transactions  involving 
the  purchase  and  sale  of  various  properties  during 
1942  and  1943  were  of  sufficient  frequency  and  con- 
tinuity to  establish  the  petitioner  in  a  third  trade  or 
business,  that  of  selling  real  estate  on  his  own 
account. 

Numerous  tests  have  been  applied  by  the  courts 
in  determining  whether  the  conduct  of  a  taxpayer 
in  acquiring  and  selling  real  estate  constitutes  the 
carrying  on  of  a  trade  or  business.  See  Boomhower 
V.  United  States,  74  F.  Supp.  997.    The  courts  have 


*Sec.  117.    Capital  Gains  and  Losses. 

(a)     Definitions. — As  used  in  this  chapter- 


(1)  Capital  Assets. — The  term  "capital  assets" 
means  property  held  by  the  taxpayer  (whether  or 
not  connected  with  his  trade  or  business),  but  does 
not  include  stock  in  trade  of  the  taxpayer  or  other 
property  of  a  kind  which  would  properly  be  in- 
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considered  the  frequency  and  continuity  of  the  sales 
or  sales  related  activity  over  a  period  of  time,  Miller 
V.  Commissioner,  102  Fed.  (2d)  476;  the  activity  of 
the  seller  and  those  acting  under  his  instructions 
or  in  his  behalf,  or  the  time  and  labor  given  to  effect 
the  transactions  such  as  by  improvements  or  ad- 
vertisement to  attract  purchasers,  Oliver  v.  Com- 
missioner, 138  Fed.  (2d)  910;  the  extent  or  sub- 
stantiality of  the  transactions,  Miller  v.  Commis- 
sioner, supra;  and  to  some  extent  the  reasons  for, 
purpose  or  nature  of  the  acquisition  of  the  property, 
Harriss  v.  Commissioner,  143  Fed.  (2d)  279;  Ka- 
nawha Valley  Bank,  4  T.C.  252. 

To  ascertain  whether  petitioners  were  engaged 
during  the  taxable  years  in  the  business  of  selling 
real  estate  on  their  own  account,  we  must  examine 
all  of  the  transactions  during  those  years  and  not 
only  those  from  which  the  petitioners  reported  the 
profit  as  long-term  capital  gain.  We  also  may  look 
to  the  sales  made  by  petitioners  in  other  years  inso- 
far as  they  relate  to  the  frequency  and  continuity  of 
such  transactions.  Phipps  v.  Commissioner,  54  Fed. 
(2d)  469. 

The  record  discloses  that  petitioners  in  1943 
handled  no  less  than  25  separate  transactions  in- 
volving 10  purchases  and  15  sales  of  rental  proper- 
ties. It  is  significant  that  7  of  the  10  properties 
purchased  in  1943  were  resold  within  two  months 

eluded  in  the  inventory  of  the  taxpayer  if  on  hand 
at  the  close  of  the  taxable  year,  or  property  held  by 
the  taxpayer  primarily  for  sale  to  customers  in  the 
ordinary  course  of  his  trade  or  business,  *  *  *. 
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after  the  date  of  purchase.  Although  petitioners 
offer  various  reasons  to  account  for  the  sale  of  these 
properties,  we  regard  such  a  rapid  turnover  of 
properties,  all  at  a  profit,  as  inconsistent  with  the 
concept  of  investing  in  real  property  for  the  pur- 
pose of  securing  rental  income. 

In  the  calendar  years  1942,  1943,  and  1944  peti- 
tioners sold  a  total  of  27  different  real  properties, 
all  at  a  profit.  Three  properties  were  sold  in  1942 
for  $30,700,  from  which  net  gains  of  $5,169.24  were 
realized.  In  1943,  they  sold  15  parcels  for  $263,- 
433.99,  from  which  they  derived  net  gains  of  $50,- 
894.64.  In  contrast,  petitioners  reported  net  rental 
income  of  $11,287.58  and  $16,958.08  for  1942  and 
1943,  respectively.  In  1944  nine  properties  were 
sold. 

These  facts  demonstrate  that  the  transactions 
were  of  sufficient  frequency,  continuity  and  sub- 
stantiality to  constitute  the  carrying  on  of  a  busi- 
ness. 

Petitioners  explain  that  these  properties  were 
purchased  and  held  by  them  for  investment  with  the 
idea  of  later  selling  them  to  acquire  larger  proper- 
ties which  they  regarded  as  better  investments.  Pe- 
titioners' reasons  for  purchasing  the  various  prop- 
erties in  question  are  of  little  significance  if  the 
sales  were  so  extensive  as  to  establish  them  in  the 
business  of  selling  real  estate  on  their  own  account. 
Ehrman  v.  Commissioner,  120  Fed.  (2d)  607;  Rich- 
ards V.  Commissioner,  81  Fed.  (2d)  369. 

Moreover,  in  view  of  the  number  of  properties 
handled  by  the  petitioners,  this  explanation  actually 
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indicates  that  they  were  in  the  business  of  buying 
and  selling  realty  for  a  profit  and  using  those  profits 
to  increase  their  investments  in  other  rental  prop- 
erty. We  would  not  think  it  important  that  they 
chose  to  retain  such  rental  units  as  the  45-unit 
Baker  and  75-unit  Cherokee  Apartments.  How  a 
taxpayer  may  invest  his  profits  would  seem  to  have 
little  bearing  on  the  question  of  whether  or  not  he 
is  engaged  in  a  trade  or  business. 

The  property  at  1500  South  Ilauser  which  con- 
tained four  rental  units  was  acquired  by  Helen 
Field  in  1936  and  sold  by  her  in  1942.  The  profit 
realized  on  this  transaction  appears  to  have  been 
treated  as  community  property  and  the  petitioners 
reported  one-half  thereof  on  their  separate  Federal 
income  tax  returns.  It  is  suggested  that  this  trans- 
action was  not  handled  along  with  the  other  pur- 
chases and  sales  and  that  clearly  the  profit  should 
be  treated  as  a  long-term  capital  gain.  In  the 
absence  of  more  detailed  evidence  and  in  view  of 
the  casual  treatment  accorded  this  transaction  on 
brief,  we  are  disposed  to  treat  the  profit  from  this 
sale  in  the  same  manner  as  the  gain  from  the  other 
properties  sold  by  the  petitioners  during  the  taxable 
years. 

On  all  of  the  facts  of  record,  we  are  of  the  opin- 
ion that  the  properties  sold  by  petitioners  during 
1942  and  1943  were  held  by  the  taxpayers  primarily 
for  sale  to  customers  in  the  ordinary  course  of  their 
trade  or  business  and  that  the  gain  realized  from 
the  sale  of  these  properties  is  properly  taxable  as 
business  income  and  not  as  capital  gain  under  the 
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provisions  of  section  117(a)(1)  of  the  Internal  Rev- 
enue Code. 

Entered  Feb.  23,  1949. 

Decision  will  be  entered  under  Rule  50. 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  13721 

EDDY  D.  FIELD, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  Memorandum  Findings  of  Fact 
and  Opinion  of  the  Court  entered  February  23, 
1949,  the  respondent  herein,  on  April  5,  1949,  filed 
a  recomputation  for  entry  of  decision.  Hearing 
was  had  thereon  on  May  4,  1949,  at  which  time  the 
recomputation  filed  by  the  respondent  was  not  con- 
tested by  the  petitioner.   Wherefore,  it  is 

Ordered  and  Decided :  That  there  is  a  deficiency 
in  income  and  victory  tax  for  the  calendar  year 
1943,  in  the  amount  of  $7,913.65. 

Entered  May  4,  1949. 

/s/  C.  R.  ARUNDELL, 
Judge. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  13722 

HELEN  FIELD, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  Memorandum  Findings  of  Fact 
and  Opinion  of  the  Court  entered  February  23, 
1949,  the  respondent  herein,  on  April  5,  1949,  filed  a 
recomputation  for  entry  of  decision.  Hearing  was 
had  thereon  on  May  4,  1949,  at  which  time  the  re- 
computation  filed  by  the  respondent  was  not  con- 
tested by  the  petitioner.  Wherefore,  it  is 
-  Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  and  victory  tax  for  the  calendar  year 
1943,  in  the  amount  of  $8,083.13. 

Entered  May  4,  1949. 

/s/  C.  R.  ARUNDELL, 
Judge. 
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The  Tax  Court  of  the  United  States 
Docket  No.  13721 

EDDY  D.  FIELD, 

Petitioner, 

vs. 

COMMISSIONER  OE  INTERNAL  REVENUE, 

Respondent. 

Docket  No.  13722 

HELEN  FIELD, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

(Met  pursuant  to  notice.) 
Before:  Honorable  C.  R.  Arundell,  Judge. 
Appearances :  George  Bouchard,  for  the  Petitioners. 
A.  J.  Hurley,  for  the  Respondent.  [1*] 

PROCEEDINGS 

The  Clerk:  Docket  No.  13721,  Eddy  D.  Field, 
and  13722,  Helen  Field. 

Mr.  Bouchard :     The  Petitioner  is  ready. 

The  Clerk:     Please  state  your  appearances. 

Mr.  Bouchard:  George  Bouchard  for  the  Peti- 
tioner. 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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Mr.  Hurley:     A.  J.  Hurley  for  the  Respondents. 

The  Court:  Have  these  cases  been  consolidated 
for  trial? 

Mr.  Bouchard:  I  didn't  fill  out  a  formal  motion, 
but  I  would  now  like  to  move  that  they  be  con- 
solidated. 

Mr.  Hurley:     No  objection. 

The  Court:  They  will  be  consolidated  for  hear- 
ing and  disposition.  Will  you  let  me  have  an  open- 
ing statement,  Mr.  Bouchard. 

Opening  Statement  on  Behalf  of  Petitioners 

By  Mr.  Bouchard: 

Mr.  Bouchard:  May  it  please  the  Court,  this  is 
a  petition  to  review  a  determination  made  by  the 
Commissioner  for  the  years  1942  and  1943,  and  the 
sole  issue  in  the  case  is  whether  or  not  these  peti- 
tioners are  entitled  to  report  the  profit  on  the 
sales  of  certain  pieces  of  property  at  capital  gain 
'rates,  or  whether  they  are  subject  to  the  tax  as  or- 
dinary income,  which  is  the  Commissioner's  posi- 
tion. That  is  the  sole  issue  in  the  case.  [3] 

The  Petitioner's  evidence  is  going  to  show,  your 
Honor,  that  Petitioner  Eddy  D.  Field  became  a 
real  estate  salesman  back  in  1926.  He  had  no  money. 
In  1927  he  secured  a  broker's  license  from  the  State 
of  California,  which  is  one  of  the  early  ones,  and 
he  still  has  it,  and  he  has  been  engaged  since  1927 
in  that  business  of  a  real  estate  and  insurance 
broker.  The  tax  returns  will  be  offered  in  evidence. 
From  them  your  Honor  will  notice  that  his  income 
during  the  years  in  question  from  the  real  estate 
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brokerage  and  insurance  business  has  been  very  sub- 
stantial. 

In  1934  the  Petitioner  and  his  wife  organized  a 
corporation  to  take  title  to  the  properties  which 
they  purchased  from  time  to  time  for  investment 
and  rental  income  purposes.  During  the  time  of 
that  corporation's  existence,  from  about  1934  to 
1940,  the  company  acquired  some  nineteen  different 
pieces  of  property.  The  Petitioner  had  started  in 
a  very  small  way,  and  most  all  of  the  properties 
that  he  purchased  were  rental  projoerties,  but  he 
was  able  to  buy  them  at  very  small  down  payments 
and  the  balances  secured  by  mortgages  or  trust 
deeds,  and  as  he  went  along  he  intended  and  hoped 
eventually  to  acquire  large  units.  By  that  I  mean 
forty,  fifty,  sixty  or  seventy-five  unit  apartment 
houses.  That  was  his  goal  and  his  aim,  but  he  had 
to  start  out  in  a  small  way  with  such  properties  as 
he  could  buy.  He  had  to  sell  some  that  he  already 
had  to  raise  cash.  I  think  that  [4]  the  evidence  will 
show,  your  Honor,  that  of  the  nineteen  pieces  of 
property  that  this  corporation  acquired  in  the  six 
years  of  its  existence,  the  Petitioner  still  owns 
about  twelve  of  them. 

The  Court :     You  mean  the  Petitioner  ? 

Mr.  Bouchard:     Pardon? 

The  Court:  You  say  the  Petitioner,  but  you 
speak  of  a  corporation. 

Mr.  Bouchard :  Well,  I  thought  I  had  made  this 
clear,  your  Honor.  The  Petitioner  did  in  1934  or- 
ganize a  corporation  to  take  title  to  those  investment 
properties. 
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The  Court:     Yes. 

Mr.  Bouchard:  That  corporation  was  dissolved. 
He  and  his  wife  owned  all  the  stock.  That  was  dis- 
solved in  1941,  December  of  that  year,  and  the 
properties  that  are  the  subject  of  this  litigation 
were  distributed  to  the  Petitioner  and  his  wife. 

The  point  I  wanted  to  emphasize  in  referring  to 
the  corporation  is,  at  the  time  of  its  organization  it 
was  organized  for  the  sole  purpose  of  buying  and 
holding  property  for  future  investment.  In  the  year 
1942  the  Petitioner  sold  three  properties  and  in  1943 
he  sold  eight  or  nine.  He  sold  more  than  that,  but 
in  any  event  the  properties  which  he  sold  in  that 
year,  which  he  had  held  over  six  months,  on  them 
he  reported  his  gain  at  capital  gain  rates.  The 
Commissioner  [5]  has  denied  him  that  right  and 
claims  that  he  is  a  dealer  who  bought  these  proper- 
ties primarily  for  sale,  and  accordingly  is  subject 
to  tax  at  ordinary  rates. 

It  is  our  contention  that  the  properties  which  are 
the  subject  of  this  litigation  were  not  properties 
held  primarily  for  sale,  but  were  properties  that 
were  acquired  and  held  for  investment  and  rental 
income  purposes,  and  of  course,  if  the  evidence  sus- 
tains that  position,  I  presume  that  the  law  is  that 
we  are  entitled  to  report  our  profit  as  we  have  done. 
I  think  that  is  sufficient. 

Opening  Statement  on  Behalf  of  Respondent 
By  Mr.  Hurley 

Mr.  Hurley:     If  the  Court  please,  the  issues  in 
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this  case — I  should  say  the  simple  issue  in  this  case 
is,  as  Mr.  Bouchard  has  stated,  whether  the  proper- 
ties in  question  were  held  by  the  Petitioner  for  sale 
to  customers  in  the  ordinary  course  of  his  trade  or 
business.  It  is  true  that  the  majority,  I  should  say 
the  major  part  of  Petitioner's  income  was  received 
from  real  estate  broker's  commissions.  Nevertheless 
we  are  convinced  that  the  evidence  will  show  that 
Petitioner  was  likewise  engaged  in  the  business  of 
selling  real  estate  on  his  own  account.  In  the  tax- 
able year  he  realized  in  excess  of  $50,000.00  from 
the  sale  of  such  properties.  It  is  not  necessary  under 
the  law  for  a  respondent  to  prove  or  to  show  that 
the  properties  were  originally  purchased  for  resale 
to  [6]  customers.  It  is  sufficient,  as  I  understand 
the  law,  that  the  Respondent  show  that  the  proper- 
ties were  held  for  sale  in  the  ordinary  course  of  the 
Petitioner's  business.  The  Respondent  does  not  con- 
tend that  the  Petitioner,  in  1926  or  '27,  or  even 
when  he  originally  purchased  the  property — it  is  not 
necessary  that  the  Respondent  show  such  properties 
were  purchased  originally  for  this  purpose,  but  the 
sales  in  1942  and  1943,  there  were  fifteen  properties 
in  1943,  there  were  three  properties  in  1942  and 
nine  properties  in  1944,  none  of  which  were  sold  at 
anything  but  a  profit,  and  the  transactions  were  of 
sufficient  frequency  and  continuity  that  they  con- 
stitute a  trade  or  business. 

The  Court:    Were  there  purchases  during  those 
years  too? 
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Mr.  Hurley:  Yes,  your  Honor,  purchases  and 
sales.  That  concludes  the  Respondent's  opening 
statement. 

The  Court:  Is  Mrs.  Field  here  simply  because 
this  is  community  property'? 

Mr.  Bouchard:     That  is  right,  your  Honor. 

Mr.  Hurley:     Yes. 

Mr.  Bouchard:     Mr.  Field,  please.  [7] 

Whereupon, 

EDDY  D.  FIELD, 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioners, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:  Please  be  seated,  state  your  name 
and  address. 

The  Witness :  Eddy  D.  Field,  940  South  La  Brea 
Avenue,  Los  Angeles. 

Mr.  Bouchard:  At  the  outset,  your  Honor,  Mr. 
Hurley  and  I  are  stipulating — I  think  it  is  govern- 
ment counsel's  desire  to  offer  in  evidence  the  tax 
returns  for  1942  and  '43. 

Mr.  Hurley:  Yes,  at  the  conclusion  of  the  hear- 
ing, your  Honor,  we  intend  to  use  them. 

Mr.  Bouchard:  It  is  stipulated  between  us  that 
the  dates  of  acquisition  of  the  properties  and  dates 
of  sale,  the  costs  and  the  selling  prices  are  as  in- 
dicated on  the  return.  Is  that  correct? 

Mr.  Hurley:     That  is  correct. 

Mr.  Bouchard:  So  we  have  no  problem  of  prov- 
ing those  matters.  [8] 
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(Testimony  of  Eddy  D.  Field.) 

Direct  Examination 

By  Mr.  Bouchard: 

Q.  Mr.  Field,  you  have  given  your  address,  I 
believe.  A.     Yes,  I  did. 

The  Court:  May  I  ask,  is  there  any  dispute  as 
to  the  amount  of  the  profits'? 

Mr,  Bouchard:     None  whatever. 

The  Court:  They  are  correctly  stated  on  the 
return  ? 

Mr.  Bouchard:     That  is  right. 

Mr.  Hurley:     Yes,  your  Honor. 

Q.  (By  Mr.  Bouchard) :  Mr.  Field,  is  Helen 
Field  your  wife?  A.     She  is. 

Q.     When  were  you  married? 

A.     September  14,  1929. 

Q.     What  is  your  business? 

A.     Real  estate  and  insurance  broker. 

Q.     In  the  City  of  Los  Angeles? 

A.     Yes,  sir. 

Q.  Has  Mrs.  Field  ever  been  connected  with 
your  brokerage  or  insurance  business? 

A.     Never  has. 

Q.  How  long  have  you  been  a  real  estate  broker 
in  this  city?  A.     Since  1927.  [9] 

Q.     Do  you  hold  a  broker's  license  in  the  state? 

A.     I  do. 

Q.    How  long  have  you  had  that? 

A.     Since  1927. 

Q.  When  did  you  start  in  business  as  a  real  es- 
tate salesman  or  otherwise  ?  A.     1926. 
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(Testimony  of  Eddy  D.  Field.) 

Q.  What  were  your  financial  resources  at  that 
time?  A.     I  didn't  have  any. 

Q.  Is  your  real  estate  and  brokerage  business 
incorporated?  A.     Not  now,  no. 

Q.     It  was  ?  A.     It  was,  yes,  sir. 

Q.    When  was  it  organized? 

A.     Originally  it  was  organized  in  1927. 

Q.     And  it  continued  how  long? 

A.  Until  about  1934,  I  believe.  Originally  it  was 
three  partners. 

Q.     Then  what  happened? 

A.  Then  two  of  us  bought  one  partner  out,  and 
then  I  eventually  in  1934  bought  the  other  partner 
out. 

Q.  So  you  have  been  engaged  in  business  on 
your  own  account  since  1934? 

A.     1933  or  '34,  yes,  sir.  [10] 

Q.  Now,  Mr.  Field,  as  a  real  estate  broker,  what 
are  and  have  been  your  duties  and  your  function? 

A.  Well,  we  listed  the  property  for  sale.  We 
naturally  have  salesmen  working  in  the  office.  We 
caravan  the  property  and  inspect  the  property,  and 
if  the  property  is  a  salable  property,  we  advertise  it, 
put  up  signs  on  it,  and  we  try  to  sell  it. 

Q.  In  other  words,  you  represent  buyers  and 
sellers  of  property?  A.     That  is  right. 

Q.     And  on  what  basis? 

A.     On  a  commission  basis. 

Q.  Have  you  ever  held  yourself  out  to  the  public 
as  being  engaged  in  any  business  other  than  a  real 
estate  and  insurance  broker? 
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(Testimony  of  Eddy  D.  Field.) 

A.     No,  I  have  not. 

Q.  Did  you  ever  hear  of  a  company  known  as 
Oxford  Associates  ?  A.     Yes,  I  have. 

Q.     What  was  that  company? 

A.  That  was  a  holding  company  that  my  wife 
and  I  formed  in,  I  think  it  was  1934. 

Q.     For  what  purpose  did  you  organize  it  ? 

A.  We  organized  it  to  purchase  rental  income 
properties. 

Q.  And  was  the  title  to  such  properties  as  you 
acquired  [11]  taken  in  the  name  of  that  corpora- 
tion? A.     That  is  right. 

Q.    And  you  and  Mrs.  Field  owned  all  the  stock  ? 

A.     That  is  right. 

Q.  What  type  of  property  did  you  first  start 
acquiring  ? 

A.  Well,  we  were  limited  in  money,  and  we 
bought  small  properties,  duplexes,  five  hundred  or 
a  thousand  dollars  down,  or  four  units  or  whatever 
we  could  purchase  at  the  time. 

Mr.  Hurley :  May  I  interrupt  at  this  point,  your 
Honor?  I  will  request  counsel  to  distinguish  at 
this  time  between  the  corporation  and  the  Peti- 
tioners individually.  When  you  speak  of  "you"  I 
think  in  this  instance  you  refer  to  the  corporation, 
is  that  correct? 

Mr.  Bouchard:     I  guess  it  is. 

Mr.  Hurley:  I  think  for  purposes  of  the  record 
we  better  have  a  distinction  between  the  individu- 
ally acquired  properties  and  corporation  properties. 
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(Testimony  of  Eddy  D.  Field.) 

The  Court:  You  might  place  at  the  outset  the 
date  of  organization  of  this  corporation.  What  was 
the  date,  and  whether  any  property  was  paid  in  and 
what  it  was  and  so  forth. 

Q.  (By  Mr.  Bouchard) :  Was  there  any  prop- 
erty turned  into  this  corporation  by  either  of  you 
at  the  time  of  its  organization'? 

A.  I  don't  recall  that,  Mr.  Bouchard.  There 
may  have  been.  I  really  don't  recall  that,  but  as  I 
understand^  if  I  [12]  understand  correctly,  we 
started  the  corporation  and  then  we  bought  the 
capital  stock,  I  think  we  issued  two  thousand  dol- 
lars. That  is  what  my  memory  recalls.  I  am  not 
sure. 

Q.     You  paid  in  $2000.00? 

A.     I  believe  that  was  it. 

Q.     In  cash  for  the  stock  of  the  company  ? 

A.     That  is  right. 

Q.  And  then  this  corporation  proceeded  to  ac- 
quire small  properties  where  you  could  make  a 
small  down  payment  and  the  balance  on  a  mort- 
gage'? A.     That  is  right. 

Q.     What  type  of  properties  did  you  acquire  ? 

A.  Double  bungalows,  four  flats,  anything  that 
we  could  handle  with  what  limited  capital  we  had 
at  the  time  that  would  show  a  rental  income. 

Q.  And  they  were  all  rental  income  properties 
that  were  acquired  ■? 

A.    Yes,  at  the  time,  that  is  right. 

Q.     This  corporation  was  dissolved  when? 
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A.     December  31,  1941. 

Q.  And  do  you  recall  how  many  pieces  of  prop- 
erty that  corporation  had  acquired  between  its  or- 
ganization in  1934  and  the  date  of  its  dissolution 
in  1941?  A.     I  believe  it  was  nineteen. 

Q.  Of  those  nineteen  properties,  how  many  of 
them  do  [13]  you  still  own? 

A.     I  think  it  is  twelve. 

Q.  Now,  at  the  time  of  the  dissolution  of  the 
corporation,  were  those  properties  appraised? 

A.     Yes,  they  were. 

Q.  And  the  costs  that  are  shown  on  your  tax 
returns  for  these  properties  are  what  figure? 

A.     The  figure  that  the  appraiser  put  on. 

Q.  The  fair  market  as  of  the  date  of  dissolution 
in  1941? 

A.  That  is  correct.  We  had  an  outstanding  ap- 
praiser appraise  them. 

Q.  Mr.  Field,  how  many  sales  of  real  estate 
did  you  and  your  office  handle  in  1942  on  which 
you  received  commissions? 

A.     One  hundred  and  forty-eight. 

Q.  And  how  many  diiferent  sales  of  some  type 
did  you  have  in  1943? 

A.  I  think  it  was  one  hundred  fifty-five  or  one 
hundred  fifty-eight,  one  of  the  two,  right  in  there. 

Q.  Now,  in  1942,  Mr.  Field,  you  sold  a  property 
at  1500  South  Hauser.  What  kind  of  a  property 
was  that? 

A.  That  is  a  four  flat.  My  wife  sold  that.  That 
belonged  to  her. 
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Q.     Do  you  know  when  she  acquired  it?  [14] 

A.  She  acquired  a  half  interest  some  time  in 
1936  from  Mr.  and  Mrs.  Newton,  and  then  she 
acquired  the  other  half  interest  in  1939,  I  believe. 

Q.  And  do  you  know  why  she  sold  that  property 
in  1942? 

A.  Yes.  Her  mother  and  sister  were  living  there 
at  the  time,  and  the  doctor  wanted  to  get  my 
mother-in-law  out  of  the  location,  which  was  rather 
low,  south  of  Pico. 

Q.     Why  was  that  Hauser  property  acquired? 

A.  Well,  she  had  a  chance  to  buy  this  with  a 
small  down  payment  with  Mr.  and  Mrs.  Newton  on 
a  half  interest,  and  then  she  bought  them  out,  I 
think  in  1939,  I  believe,  for  a  small  down  payment 
there  also. 

Q.     Was  that  a  rental  property? 

A.     Yes.    It  was  four  units. 

Q.  Now  in  1942  you  also  sold  a  piece  of  property 
at  1515  South  Roxbury.  What  kind  of  a  property 
was  that  ?  A.     That  was  a  four  unit. 

Q.    When  did  you  acquire  it? 

A.     Can  I  refer  to  my  notes,  Mr.  Bouchard? 

Q.    Yes,  you  may. 

A.  I  think  I  have  it  right  here.  The  corporation 
acquired  that  in  1938,  September.  We  paid  $1500.00 
down. 

Q.     Why  did  you  buy  that  property? 

A.  Small  down  payment  and  for  the  rental  in- 
come. We  had  to  assume  the  first  and  second  trust 
deeds  on  that  property  [15]  too. 
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.Q.     Why  did  you  sell  that  property  *? 

A.  We  sold  that  property  to  buy  an  eight  unit 
located  on  Conunodore  Sloat,  6282  Commodore 
Sloat. 

Q.  Why  did  you  buy  the  property  on  Commo- 
dore Sloat? 

A.  Because  we  could  handle  that  with  a  small 
down  payment,  and  the  rental  income,  which  instead 
of  four  units  we  had  eight  units  coming  in. 

Q.  And  you  purchased  that  for  its  rental  in- 
come ?  A.     That  is  right. 

Q.  And  now  in  May  of  1943  you  sold  a  property 
at  1248  South  La  Jolla.  What  kind  of  property 
was  that? 

A.  That  was  a  four  unit.  We  bought  it  in  about 
1938.  We  paid  a  thousand  dollars  down  and  as- 
sumed the  first  and  second  liens,  and  we  sold  it 
in  1943.  At  the  time  we  bought  it  it  happened  to 
be  on  a  key  lot  adjoining  the  back  of  a  business, 
business  fronts  backed  up  with  the  alley,  thinking 
we  would  hold  it.  They  built  a  bowling  alley  and 
liquor  store  there,  and  that  made  it  very  disagree- 
able for  the  tenants  and  we  sold  that.  We  also 
applied  that  to  purchase  another  piece  of  property. 

Q.     Why  did  you  buy  that  property? 

A.  A  thousand  dollars  down,  small  down  pay- 
ment, and  for  the  rental  income. 

The  Court:  Which  property  are  you  talking 
about  now?  [16] 
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Mr.  Bouchard:     La  JoUa,  your  Honor. 

The  Witness:     La  Jolla. 

Mr.  Hurley :  If  your  Honor  please,  I  think  per- 
haps it  would  assist  the  Court  to  get  a  recapitula- 
tion and  summary  of  the  properties  involved  in  the 
taxable  year  1943,  and  this  is  taken  from  the  return 
itself. 

Q.  (By  Mr.  Bouchard)  :  Now,  Mr.  Field,  in 
June  of  1943  you  sold  a  property  at  2646  Vineyard. 
What  kind  of  a  property  was  that? 

A.  That  was  a  six  unit  that  we  acquired  in  1936, 
January.  We  acquired  that  because  of  the  six  ren- 
tals and  we  could  get  it  at  $1500.00  down,  rental 
income,  and  we  sold  it  to  buy  a  seventy-five  unit 
apartment  at  1830  North  Cherokee. 

Q.     What  address  on  Cherokee? 

A.     1830  North  Cherokee. 

Q.  That  is  you  say  a  seventy-five  unit  apart- 
'ment  1 

A.  Yes,  five  stores  and  a  seventy-five  unit  apart- 
ment. 

Q.    When  did  you  acquire  that? 

A.     July,  1943. 

Q.    What  was  its  purchase  price? 

A.     $176,000.00. 

Q.     What  down  payment? 

A.  We  paid  $35,000.00  down,  and  then  we  paid 
off  about  $1500.00  taxes  and  escrow  expenses,  about 
$36,500.00  roughly. 

Q.     Do  you  still  own  Cherokee?  [17] 
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A.     Yes,  I  do. 

Q.  The  original  mortgage  on  that  was  how 
much?  A.     $140,000.00. 

Q.    And  has  it  been  reduced  % 

A.  It  is  down  to  fifty-two  or  fifty-three  thousand 
I  think. 

Q.  Have  you  ever  had  an  opportunity  to  sell  that 
at  a  profit? 

A.  Numerous  occasions.  I  turned  down  $450,- 
000.00  for  it. 

Q.     Why  didn't  you  sell  it? 

A.  That  is  the  type  of  property  that  my  wife 
and  I  have  been  wanting  to  get  ever  since  we  have 
been  married.  It  is  a  permanent  investment  as  far 
as  we  are  concerned,  shows  a  nice  rental  income. 

Q.  Now  in  June  of  1943  you  sold  a  property  at 
900  South  Kenmore.  What  kind  of  property  was 
that?  A.     That  was  a  twelve  unit. 

Q.    When  did  you  acquire  it? 

A.     December,  1941. 

Q.    Why  did  you  buy  it? 

A.     A  small  down  payment  and  the  rental  income. 

Q.     Why  did  you  sell  it? 

A.     To  purchase  Cherokee. 

Q.  Now  in  June  of  1943  you  also  sold  a  property 
at  341  [18]  North  Croft.  What  kind  of  a  property 
was  that?  A.     That  was  a  duplex. 

Q.    When  had  you  acquired  it? 

A.     1935,  I  believe. 

Q.     Why  did  you  buy  that  property? 
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A.  That  is  right,  1935.  It  was  a  duplex.  We 
paid  $500.00  down  on  it  and  it  had  a  rental  income. 

Q.     Why  did  you  sell  Croft? 

A.  We  sold  Croft  to  buy  6439  Orange,  which 
was  a  twelve  unit  building. 

Q.  Now  in  June  of  1943  you  also  sold  a  property 
at  6282  Commodore  Sloat  Drive.  What  kind  of  a 
property  was  thaf?  A.     That  is  an  eight  unit. 

Q.    When  had  you  acquired  it? 

A.     August,  1942. 

Q.     Why  did  you  buy  it  ? 

A.  Well,  the  same  reason.  It  was  a  small  down 
payment  there  and  the  rental  income.  We  were 
trying  to  increase  our  income  on  those  rentals  all 
the  time. 

Q.  Why  did  you  sell  the  Commodore  Sloat  prop- 
erty? A.     We  bought  1830  North  Cherokee. 

Q.  Now,  you  have  told  us  of  four  properties  you 
sold  in  1943  for  the  purpose  of  purchasing  Chero- 
kee. How  much  money  did  you  realize  from  the 
sale  of  these  four  pieces  of  property?  [19] 

A.  I  would  say  approximately  thirty-six  or 
thirty-seven  thousand,  somewhere  in  that  neighbor- 
hood. 

Q.    What  was  your  down  payment  on  Cherokee? 

A.  Thirty-five  thousand  was  the  down  payment, 
plus  escrow  and  title  expense,  taxes,  about  thirty- 
six  five  or  thirty-six  six,  something  like  that. 

Q.  Was  there  some  other  piece  of  property  that 
you  sold  about  that  time  ?  A.     Yes,  I  did. 
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Q.    And  that  you  purchased  Cherokee  ? 

A.     On  West  Seventeenth  Street. 

Q.     What  type  of  a  property  was  that? 

A.  That  was  a  three  story  fourteen  unit  frame 
building. 

Q.     Why  had  you  purchased  that  ? 

A.  Because  we  could  buy  it  with  $3200.00  down 
and  the  income. 

Q.    And  when  did  you  sell  that,  do  you  recall? 

A.  I  sold  that  in  June,  if  I  am  not  mistaken 
and 

Q.     Of  1943?  A.     That  is  right,  June,  1943. 

Q.  From  these  five  properties  that  you  sold  in 
order  to  purchase  Cherokee,  how  much  cash  did 
you  realize? 

A.     Around  forty-four  to  forty-five  thousand. 

Q.  These  properties  that  you  sold  in  order  to 
purchase  Cherokee,  I  understand  were  rental  prop- 
erties? [20]  A.     That  is  right. 

Q.  What  monthly  rent  did  you  derive  from  these 
five  properties  that  you  sold? 

A.  On  the  five,  nineteen  hundred  some  odd  dol- 
lars. 

Q.     A  month?  A.     A  month,  yes,  sir. 

Q.  What  was  the  monthly  income,  rental  income 
that  you  got  from  Cherokee? 

A.     $4600  and  something. 

Q.  And  now,  in  August  of  1943  you  sold  a  prop- 
erty at  300  South  Park.  What  kind  of  a  property 
was  that? 
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A.     That  was  a  four  unit  purchased  in  1936. 

Q.     Why  did  you  buy  that? 

A.  Well,  we  had  a  chance  to  buy  two  double 
bungalows,  showing 

Q.  I  didn't  ask  you  why  you  sold  it.  I  asked 
you  why  you  bought  it. 

A.  Why  we  bought  it  was  on  account  of  the 
rental  income.   Pardon  me.   I  am  sorry. 

Q.     Now  you  can  tell  us,  why  did  you  sell  if? 

A.  Well,  the  rents  were  frozen  on  300  South 
Park.  We  had  a  chance  to  buy  two  double  bunga- 
lows on  a  corner  lot  that  showed  almost  the  same 
income,  at  a  price  of  $8,000.00. 

Q.  Now  in  September,  1943,  you  sold  a  property 
at  1144  South  Hi-Point.  What  kind  of  property 
was  that?  [21]  A.     That  was  a  house. 

Q.    When  did  you  acquire  it? 

A.  Back  in  1935  or  something  like  that,  1936 — 
1936,  January,  1936. 

Q.     Why  did  you  buy  that  property? 

A.  Well,  that  house  was  seven  hundred  fifty 
down,  that  is  what  we  paid  down  on  it,  and  it  was 
rented  for  $60.00  a  month,  which  was  good  income 
at  that  time. 

Q.     And  why  did  you  sell  it? 

A.  It  became — for  two  reasons ;  it  became  vacant 
and  there  was  an  O.P.A.  on  it  at  the  $60.00  rental, 
and  we  used  the  money  to  help  purchase  an  interest 
in  a  six  story  apartment  at  801  South  Gramercy. 

Q.     In  October  of  1943  you  sold  a  property  at 
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2203   Beacliwood.    What   kind  of  a  property  was 

that  ?  A.     That  was  a  ten  unit. 

Q.     When  did  you  acquire  that? 

A.     March,  I  think  it  was,  1943. 

Q.     Why  did  you  buy  that  property? 

A.     The  down  payment  and  the  rental  income. 

Q.  And  when  you  say  the  down  payment,  you 
mean  the  down  payment  was 

A.     The  down  payment  required. 

Q.     Was  small? 

A.     Cash  down  payment,  yes.  [22] 

Q.    Why  did  you  sell  the  Beachwood  property? 

A.  Well,  the  same  reason  we  sold  Hi-Point  was 
one  of  the  reasons,  we  purchased  an  interest  in  the 
big  apartment  at  801  Gramercy.  It  was  our  aim  to 
get  big  apartments  we  would  hold  to. 

Q.  How  big  an  apartment  was  this  801  South 
Gramercy  ? 

A.     It  was  six  story,  I  believe. 

Q.  Mr.  Field,  did  you  ever  use  any  of  the  moneys 
that  you  received  from  any  of  these  sales  in  your 
brokerage  or  insurance  business? 

A.  No,  I  did  not.  I  took  the  money  from  the 
brokerage  business. 

Q.  What  did  you  do  with  the  moneys  that  you 
received  from  the  sales  of  the  properties  we  have 
been  talking  about? 

A.  One  of  two  things:  We  tried  to  invest  it  in 
better  rental  properties  or  to  pay  off  existing  trust 
deeds  that  we  had  on  the  properties  some  of  which 
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had  second  trust  deeds,  and  we  wanted  to  increase 

our  equity  in  them  as  much  as  possible. 

Q.  Mr.  Field,  did  you  ever  hold  these  properties 
about  which  we  have  been  talking,  primarily  for 
sale  ?  A.     No,  I  did  not. 

Q.  How  much  of  your  time  was  devoted  to 
handling  your  rental  properties  ? 

A.  Practically  nothing.  There  were  other  offices 
that  I  was  managing,  plus  the  main  office.  At  that 
time  I  think  I  [23]  had  two  offices  plus  the  main 
office. 

Q.  Did  any  of  your  employees  in  the  brokerage 
office  devote  any  of  their  time  to  your  real  estate 
management  ^ 

A.  No,  they  did  not.  The  bookkeeper,  Mr. 
Bouchard,  kept  the  books. 

Q.  Mr.  Field,  do  you  own  a  property  at  338 
North  La  Brea?  A.     I  do. 

Q.     What  kind  of  a  property  is  thaf? 

A.     That  is  two  stores  with  six  apartments  above. 

Q.    And  when  was  that  acquired? 

A.     1936,  I  believe. 

Q.     Is  that  a  rental  property? 

A.     Yes,  it  is. 

Q.  Do  you  own  a  property  known  as  the  Baker 
Apartments'?  A.    We  do. 

Q.    What  kind  of  a  property  is  that? 

A.     That  is  a  four  story  brick,  forty-five  units. 

Q.     When  did  you  acquire  that? 

A.     I  believe  it  was  1938. 
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Q.  Have  you  ever  had  an  opportunity  to  sell  that 
property  1 

A.  Yes.  I  have  turned  down  numerous  offers. 
I  turned  down  one  for  $135,000.00. 

Q.     Why  didn't  you  sell  it?  [24] 

A.  Well,  that  is  the  type  of  property  that  we 
like  to  keep,  Mr.  Bouchard,  shows  a  good  rental 
income  on  the  investment  and  good  location. 

Mr.  Bou<3hard:  Your  Honor,  excuse  me  just  a 
minute.    That  is  all,  your  Honor. 

Cross-Examination 

By  Mr.  Hurley: 

Q.  Mr.  Field,  I  believe  you  testified  that  you  at 
present  still  own  twelve  of  the  nineteen  properties 
which  were  transferred  to  you  on  the  liquidation  of 
the  corporation  in  1942,  at  the  end  of  1941,  is  that 
correct  ? 

A.  Well,  you  have  a  list  there.  That  is  what  I 
at  that  time — we  owned  the  twelve  we  are  talking 
about  at  that  time.  We  owned — I  can  tell  you 
exactly  what  they  are  if  you  want  to  get  the  list  of 
them. 

Q.  AYell,  I  Avould  like  to  know  whether  you  now 
own  twelve  of  the  nineteen.  Is  that  correct*?  Yes  or 
no.  A.     Yes,  I  do.   We  do. 

Q.  All  right,  would  you  give  me  a  list  of  the 
twelve  properties'? 

A.  That  is  what  I  was  going  to  do  for  you.  The 
first  one  would  be  330  La  Brea,  845  West  Olympic, 
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two  lots  one  forty-five  and  one  forty-six  of  tract 
5070.    Lot  8 

Q.  I  can't  quite  keep  up.  What  was  the  name 
of  that  tract  on  which  you  had  lots?  [25] 

A.     5070.    Westw^ood  corner  of  Rochester. 

Q.     Whaf? 

A.  Corner  of  Westwood  and  Rochester.  6030 
Whitworth.    1019  La  Brea. 

Q.     Do  you  think  of  any  others'? 

A.  I  can  tell  you.  You  get  the  list  there.  I  am 
telling  you  what  I  recollect,  but  it  is  hard  to  remem- 
ber back  that  far  on  it. 

Q.  Perhaps  Mr.  Bouchard  can  help  you  out  on 
that.  I  am  simply  interested  in  having  an  accurate 
list  of  the  properties. 

Mr.  Bouchard:     Do  you  want  me  to  ask  him? 

Mr.  Hurley:     Yes. 

Mr.  Bouchard:     Do  you  now  own  1639  Gower? 

The  Witness:     We  do. 

Mr.  Bouchard:  Do  you  know  when  you  got 
that? 

The  Witness :  That  was  acquired  by  the  corpora- 
tion. 

Mr.  Bouchard:  When  did  the  company  get  it, 
do  you  recall? 

The  Witness:  I  don't  recall.  I  think  it  might  be 
1938  or  1937.    I  really  don't  know. 

Mr.  Hurley:  Mr.  Bouchard,  I  am  simply  inter- 
ested in  learning  what  twelve  properties  remain 
from  the  nineteen  received  in  liquidation  of  the 
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corporation   and   their   addresses.     It   is   not   im- 
portant when  they  were  acquired.  [26] 

Mr.  Bouchard:     Well,  I  am  giving  it  to  you. 

Q.  (By  Mr.  Hurley) :  Do  you  recall  the  ques- 
tion? 

A.  Gower  is  one,  1639  North  Gower.  You  can 
read  them  off. 

Mr.  Bouchard:     338  and  40  La  Brea? 

The  Witness:  We  still  have  that.  By  the  way, 
that  address  has  been  changed,  330  and  32  is  the 
changed  address,  as  I  remember. 

Mr.  Bouchard:     You  testified  to  Whitworth. 

The  Witness:     That  is  right. 

Mr.   Bouchard:     The  Baker  Apartments. 

Mr.  Hurley :  Pardon  me,  Mr.  Bouchard.  Do  you 
have  a  list  of  the  properties  received  on  liquida- 
tion? 

Mr.  Bouchard:     I  think  this  is  it  right  here. 

Mr.  Hurley:  May  I  have  that  list  and  I  can 
perhaps  more  easily  secure  the  information. 

Q.  (By  Mr.  Hurley)  :  Mr.  Field,  here  is  a  list 
of  properties.  A.     Okeh. 

Q.  Distributed  to  you  on  the  liquidation  of  the 
corporation,  as  I  understand  it. 

A.     That  is  right. 

Q.  Now,  number  one  is  300  South  Clark.  Do 
you  still  have  that  property?  [27] 

A.     I  do  not. 

Q.  The  next  is  331  North  Croft.  Do  you  still 
own  that  property?  A.     Yes. 
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Q.  The  next  is  a  parking  lot  at  1639  Gower.  Do 
you  still  own  that?  A.     I  do. 

Q.     The  next  is  1144  Hi-Point.  A.     No. 

Q.     338  North  La  Brea?  A.    Yes. 

Q.     1248  South  La  Jolla?  A.     No,  sir. 

Q.     1108  South  Longwood?  A.     No. 

Q.     1315  South  Eockdale?  A.     No. 

Q.     2646  Van  Ness?  A.     No. 

Q.     6016  Whitworth?  A.    Yes. 

Q.     Baker  Apartments'?  A.     Eight. 

Q.     That  is  a  different  address  than  6016? 

A.     Yes,  that  is  845  West  Olympic.  [28] 

Q.     Baker  Apartments  are  845  West  Olympic? 

A.     That  is  right.   We  own  those. 

Q.  Lot  8,  Block  39,  Tract  9300.  Do  you  still  own 
that?  A.     Yes,  we  do. 

Q.     You  own  all  of  these  unimproved  properties? 

A.     That  is  right. 

Q.  All  right.  For  the  record  I  would  like  to  read 
the  other  properties:  Lot  Number  22,  Block  20, 
Tract  6450.  Lot  144,  Tract  5070.  Lot  145,  Tract 
5070.  Lot  146  and  147,  two  lots.  Tract  5070.  Lot 
Number  1,  Block  5,  Tract  7803.  And  those  are  the 
properties  and  all  of  the  properties  that  you  re- 
ceived from  liquidation? 

A.  This  one  I  know.  I  know  this  one  right  here. 
I  am  not  very  familiar  with  this  one  right  here, 
I  just  can't  place  that  one.  There  is  a  question  on 
some  of  them. 

Q.  As  to  whether  or  not  you  still  own  them  or 
have  sold  them,  is  that  right? 
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A.     That  is  correct. 

Q.  At  any  rate,  the  list  we  have  just  read  is  the 
list  of  properties  that  you  received  from  liquidation 
of  the  corporation? 

A.     As  far  as  I  know  that  is  right. 

Q.  Now,  of  those  properties,  Mr.  Field,  you  still 
retain,  which  are  income  producing  properties'? 

A.     All  right.    The  parking  lot  is  leased.   [29] 

Q.     All  right. 

A.  330  La  Brea,  that  is  two  stores  and  six  apart- 
ments, that  is  income  property.  The  Whitworth  is 
eight  units.  The  Baker  is  forty-three  or  forty-five 
units.   We  still  have  that. 

Q.  I  see.  Now,  the  remaining  lots  are  non-in- 
come producing  lots,  is  that  correct? 

A.    Yes. 

Q.  You  mean  there  are  no  improvements  on 
those  lots? 

A.  That  is  right,  right  now,  and  they  only 
produce  right  now  for  signs  and  things  like  that. 

Q.  So  as  far  as  those  nineteen  properties  dis- 
tributed to  you,  you  have  retained  only  four  income 
producing  properties,  is  that  correct? 

That  is  the  total  that  you  gave  me. 

A.  Yes,  whatever  it  is,  yes.  The  Westwood  cor- 
ner here,  I  might  tell  you  on  that  one  right  there 
that  I  bought  this 

Mr.  Bouchard:  Speak  up,  Mr.  Field.  We  don't 
hear  you. 

The  Witness :     Originally  the  lot  in  Westwood — 
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I  bought  this  originally  to — really  for  the  Auto 
Club,  originally  to  lease  it  to  them,  but  it  didn't 
work  out.  I  did  have  a  few  dickering  with  me  on 
the  lots,  but 

Q.     (By  Mr.  Hurley)  :    When  was  that? 

A.     Oh,  that  was  quite  a  while  ago,  years  ago. 

Q.     Years  ago?  A.     That  is  right. 

Q.  Now,  Mr.  Field,  on  direct  examination,  when 
counsel  went  down  the  list  of  properties  starting 
with  1248  South  La  Jolla,  the  dates  of  acquisition 
which  you  testified  to  were  the  dates  of  acquisition 
by  the  corporation,  is  that  correct? 

A.  That  is  right,  by  the  corporation.  The  cor- 
poration, in  other  words,  1935,  1937,  1938,  any  prior 
to  December  31,  1941  would  be  the  corporation. 

Q.  And  the  dates  shown  on  your  tax  returns, 
which  I  have  made  a  schedule  of  here,  namely 
1-1-42,  that  property  was  acquired  on  the  1st  of 
January,  1942  from  the  corporation  in  the  liquida- 
tion, is  that  right?  A.     That  is  correct. 

Q.  Now,  Mr.  Field,  during  the  period  that  the 
Oxford  Associates  Corporation  was  in  existence, 
did  that  corporation  sell  any  properties? 

A.  During  the  period,  do  you  mean  from  the 
time  it  was  incorporated? 

Q.     Yes. 

A.     To  the  time  in  1942,  before  1942? 

Q.    Yes. 

A.  Yes.  As  I  said  before,  Mr.  Hurley,  we  would 
buy  a  piece  of  property  with  a  small  down  payment, 
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from  the  rental  [31]  income,  we  would  try  to  better 
ourselves  at  all  times,  increase  our  rental  income 
or  increase  our  equities,  and  we  did,  I  don't  know 
how  many,  I  wouldn't  have  any  idea. 

Q.     Well,  they  were  not  infrequent,  were  they? 

A.  Well,  I  couldn't  answer  that.  I  wouldn't 
know  about  how  often — ^you  mean  how  many  pieces 
were  bought? 

Q.    Yes. 

A.  Whether  it  is  five  or  six  or  seven,"  that  is  what 
you  want  to  know? 

Q.     Yes.  Or  ten. 

A.  I  don't  think  it  would  be,  it  might  be  ten. 
I  don't  know.   It  might  not.   I  don't  know. 

Q.  It  could  easily  be  ten  pieces  of  property  that 
were  sold  by  the  corporation? 

A.  No,  I  don't  think  so.  It  might  be.  I  wouldn't 
know.   I  can't  answer  that  question,  Mr.  Hurley. 

Q.  You  recall  the  property  at  North  Swall  Drive 
acquired  by  the  corporation  in  1936? 

A.  I  believe  that  is  a  four  unit,  isn't  it?  I  am 
not  sure.   I  think  it  is  a  four  unit.    I  am  not  sure. 

Q.  I  mean,  do  you  recall  that  the  property  was 
sold  by  the  corporation. 

A.  Well,  I  don't  know.  What  is  the  address  on 
Swall? 

Q.     138  North  Swall. 

A.     Is  that  the  corner  of  Beverly  Boulevard? 

Q.  You  don't  recall  that  was  bought  in  1936  and 
sold  by  the  corporation  in  1937? 
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A.     It  might  be,  I  wouldn't  say. 

Q.  You  don't  have  any  independent  recollection 
on  that? 

A.  No.  I  didn't  know  you  wanted  to  ask  that 
question  or  I  could  have  looked  it  up  very  easily. 
I  believe  it  is  a  four  unit  on  the  corner  of  Beverly 
Boulevard,  if  I  am  not  mistaken,  and  Swall. 

Q.  But  in  any  event  the  corporation  did  not  own 
it  after  1936,  did  it? 

A.  If  the  corporation  sold  it  in  1936  as  you  say, 
they  wouldn't  own  it,  would  they? 

Q.  I  am  not  stating  that  they  did.  I  am  inquir- 
ing as  to  whether  the  corporation  did. 

A.  I  can  not — back  in  1936  I  wouldn't  know, 
unless  I  looked  on  the  books,  Mr.  Hurley.  That 
would  be  impossible. 

Q.  Mr.  Field,  do  you  know  what  your  gain  in 
dollars,  without  any  distinction  as  to  short  term 
and  long  term  capital  gain,  was  in  the  taxable  year 
1943  on  the  sale  of  properties  for  your  own  ac- 
count, that  is  properties  purchased  for  you  and  sold 
by  you? 

A.  Well,  I  believe  your  income  tax  statement 
would  show  it,  wouldn't  it,  Mr.  Hurley? 

Mr.  Hurley:  For  the  convenience  of  the  Court, 
I  would  like  to  introduce  in  evidence  as  Eespond- 
ent's  Exhibits  [33]  A  and  B  schedules  showing  the 
gain  on  sales  of  property  by  the  Petitioner  in  the 
taxable  year  1943.  I  will  give  -counsel  an  oppor- 
tunity to  check  these  schedules  with  the  returns. 
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Mr.  Bouchard:     I  take  it  you  have  copies  that 
out  of  the  returns  ? 

Mr.  Hurley:     Yes,  Mr.  Bouchard,  I  have,  and  in 
the  event  there  should  be  any  great  variance,  the 
returns  are  in  evidence  and  would  be  the  primary 
evidence  on  the  question. 
The  Clerk:     Exhibits  A  and  B. 
The  Court:     They  will  be  received. 

(The  documents  above  referred  to  were  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibits  A  and  B.) 
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Q,  (By  Mr.  Hurley)  :  Mr.  Field,  I  ask  you,  in 
the  year  1943  you  sold  a  property  on  626  West 
Seventeenth  Street,  is  that  correct  *? 

A.     That  is  right. 

Q.  When  was  that  property  acquired?  Do  you 
have  your  notes  there  ? 

A.  Just  a  minute.  I  will  refer  to  my  notes  here. 
June  23,  1943. 

Q.  It  was  acquired  on  June  23,  and  sold  on 
June  23,  is  that  correct*? 

A.  It  was  acquired  and  went  to  escrow  on  May 
11,  1943.  That  is  when  we  went  to  escrow.  May  11. 
The  close  of  the  escrow  was  June  23.  That  was  one 
of  the  properties  that  we  [34]  had  to  sell  in  the 
Commodore,  1839  North  Cherokee,  that  is  the  Com- 
modore property. 

Q.  The  tax  return  shows  that  the  property  was 
acquired  on  June  23,  1943. 

A.  That  is  when  we  acquired  it.  We  went  to 
escrow  May  11. 

Q.  The  property  at  6439  South  Bennett,  was 
that  property  sold  in  1943  ?  A.     Yes,  it  was. 

Q.     On  what  date  was  that  property  acquired? 

A.  Acquired  that  on  May  22.  That  is  the  date  it 
was  filed. 

Q.     When  was  it  sold?  A.     July  6,  1943. 

Q.  And  the  property  at  424  Kings  Road,  when 
was  that  property  acquired? 

A.  That  was  acquired  on  September  24 — pardon 
me,  February  24,  1943. 
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Q.     1943?  A.     That  is  right. 

Q.     When  was  it  sold?  A.     March  24,  1943. 

Q.     I  didn't  quite  understand  you. 

A.     March  24,  1943. 

Q.  The  property  at  526  Harper,  when  did  you 
acquire  [35]  that  property? 

A.  We  opened  the  escrow  January  9  and  we 
acquired  it  on  February  25,  1943. 

Q.  And  it  was  sold  on  February  26,  1943,  is  that 
correct  ? 

A.  Yes.  I  have  it  here  February  25.  I  don't 
know. 

Q.     When  was  it  acquired? 

A.  We  went  to  escrow  on  January  9  and  we  ac- 
quired it  February  25. 

Q.     When  was  it  sold? 

A.     Is  that  right  now,  Mr.  Bouchard? 

Q.     The  same  day? 

A.  No,  it  was  not  sold  the  same  day.  We 
opened  the  escrow  here  on  January  9,  1943. 

Q.     What  date  was  the  property  sold? 

A.     February  25,  1943. 

Q.     It  was  sold  on  February  25,  1943  ? 

A.  Yes.  Now,  then,  I  will  explain  that  to  you. 
We  went  to  escrow  January  9.  In  the  meantime 
we  had  a  chance  to  purchase  a  four  story  building 
at  739  South  Normandie,  and  we  had  to  have  some 
money,  so  we  turned  around  and  sold  this  particular 
property. 

Q.  And  how  about  the  property  at  849  South 
Holt,  when  was  that  acquired? 
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A.  We  bought  that  or  acquired  it  I  think  June 
6,  1943,  [36]  I  believe. 

Q.     On  June  6th  ?  A.     I  think  it  was. 

Q.     When  was  it  sold?  A.     July  6th. 

Q.     1943'? 

A.  Yes.  That  was  bought,  my  mother-in-law 
and  my  sister,  we  bought  that  property  for  her. 
After  the  purchase  and  while  in  escrow  she  had  a 
stroke  and  couldn't  move  into  the  house,  was  never 
in  that  house. 

Q.  How  about  the  property  at  2012  Point  View. 
When  was  that  acquired*? 

A.     February  20,  1943. 

Q.    When  was  it  sold"? 

A.  March  15,  1943  we  sold  that  to  purchase 
Beachwood. 

Q.  The  property  at  2031  Manning,  when  was 
that  purchased?  A.     October  1,  1943. 

Q.     When  was  it  sold? 

A.     November  9,  1943. 

Q.  Now,  Mr.  Field,  you  likewise  sold  properties 
in  1944  which  were  acquired  by  you  in  1943  and 
prior  dates,  is  that  correct? 

Mr.  Bouchard:  That  is  objected  to  as  incom- 
petent, irrelevant  and  immaterial,  what  he  did  at 
any  time  after  [37]  December  31,  1943. 

The  Court:     Overruled. 

Q.  (By  Mr.  Hurley)  :  Do  you  have  your  notes 
on  your  1944  transactions?  A.     I  do  not. 

Q.     Mr.  Field,  I  have  what  purports  to  be  your 


Commissioner  of  Internal  Rev.  73 

(Testimony  of  Eddy  D.  Field.) 

individual  1944  income  tax  return.    Is  that  your 

signature?  A.    Yes,  sir. 

Q.     Do  you  recognize  the  return? 

A.  That  is  my  signature  on  it.  I  imagine  it  is 
mine. 

Q.  I  direct  your  attention  to  Schedule  D  on  that 
return,  in  which  you  list  the  sales  of  property. 

A.    Yes. 

Q.    Made  in  that  year  ?  A.    Yes. 

Q.  Now,  according  to  that  schedule  you  sold  a 
property  at  744  North  Ogden  on  the  date  indicated, 
11-26-43,  and  the  date  sold  was  January  22,  1944, 
is  that  correct? 

A.     That  is  it.    That  must  be  correct,  yes,  sir. 

Mr.  Hurley:  If  your  Honor  please,  if  I  can 
introduce  the  return  it  would  expedite  the  trial. 
If  Mr.  Bouchard  has  no  objection.  I  would  like  to 
introduce  the  return  which  the  witness  has  testified 
that  the  schedule  which  is  attached  to  the  return 
is  the  correct  account  of  the  transactions  made  in 
the  year  1944.  [38] 

Mr.  Bouchard:  Of  course,  I  think  your  Honor 
has  overruled  me  on  my  objection. 

The  Court:  I  think  you  may  make  a  general 
inquiry  into  the  conduct  of  his  business  both  before 
and  after  the  date,  but  I  don't  know  that  we  should 
have  testimony  on  the  detail  of  transactions. 

Mr.  Hurley:  Yes,  your  Honor.  I  am  simply 
trying  to  show 

The  Court:  You  are  just  trying  to  show  that 
he  is  in  business  as  a  trader  both  before  and  after 
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the  tax  date,  but  I  don't  think  you  should  have 

the  details  about  it. 

Mr.  Hurley:  No,  I  only  intended,  your  Honor, 
to  show  enough  of  the  transactions  in  1944  on 
properties  acquired  in  1943,  and  almost  contempo- 
raneously with  the  sales,  so  as  to  show  that  there 
was  a  continuous  business  of  buying  and  selling 
properties,  and  not  simply  a  liquidation  of  proper- 
ties acquired  years  and  years  ago  for  other  pur- 
poses, and  I  would  propose  therefore  to  show  it  in 
the  examination  simply  by  asking  Mr.  Field 
whether  or  not  he  has  sold  nine  properties  in  1944. 

The  Witness :     That  is  right. 

Q.  (By  Mr.  Hurley) :  Are  those  all  improved 
income  producing  properties,  Mr.   Field? 

A.     Yes,  they  are.  [39] 

Q.     They  are  ?  A.     They  are,  yes,  sir. 

Mr.  Hurley:  I  would  also  like  to  have  in  evi- 
dence, your  Honor,  the  fact  that  the  amount  of 
those  sales  aggregated  $33,163.24.  Would  you  stipu- 
late to  that  figure,  Mr.  Bouchard? 

Mr.  Bouchard:     That  is  1944? 

Mr.  Hurley:     That  is  for  1944. 

Mr.  Bouchard:     I  assume  that  is  correct. 

Q.  (By  Mr.  Hurley)  :  I  further  ask  you,  Mr. 
Field,  whether  all  these  properties  were  sold  at  a 
gain  and  none  of  the  properties  sold  at  a  loss.  Is 
that  correct? 

A.  That  is  right.  I  can  tell  you  why  they  were 
sold  if  you  want  to  know. 
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Q.  Well,  I  don't  think  that  would  be  necessary 
at  this  time.  I  would  further  like  to  ask  you 
whether  or  not  the  properties  sold  in  1943  and  in 
1942,  to  which  you  have  previously  testified,  were 
not  either  sold  at  a  gain  or  none  sold  at  a  loss,  is 
that  correct  *? 

A.  As  far  as  I  recall,  that  is  correct,  Mr.  Hurley. 
I  believe  any  property  that  was  acquired  back  six 
or  eight  or  ten  years  would  be  sold  at  a  gain,  the 
way  things  were  on  the  market. 

Q.  I  also  ask  you  whether  the  properties  ac- 
quired [40]  which  were  sold  and  on  which  there 
were  not  several  months  intervening  between  the 
acquisition  and  sale  were  not  sold  at  a  gain. 

A.  There  is  one  little  particular  property  there 
with  $40.00  profit,  or  $48.00  profit,  whatever  it  is, 
it  isn't  anything  to  speak  of. 

Q.  I  simply  asked  the  question  whether  any  of 
the  properties  were  sold  at  a  loss.  A.     No. 

Q.     They  were  not?  A.     No,  they  were  not. 

Q.  Mr.  Field,  referring  again  to  your  1943  re- 
turn and  Schedule  B  attached  thereto,  you  will 
notice  the  column  headed  selling  expense  and  addi- 
tional costs'?  A.    Yes. 

Q.  In  which  are  set  forth  various  amounts  which 
represent  selling  expense  and  additional  costs  on 
the  sale  of  these  various  properties  made  in  1943. 
Can  you  tell  the  Court  what  the  item  listed  op- 
posite each  property  actually  represents? 

A.     I  had  the  bookkeeper  get  that 
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Mr.  Bouchard:     Talk  a  little  louder,  please. 

The  Witness :  I  had  the  bookkeeper  get  that  for 
me.  That  was  what  you  requested,  I  believe,  in  your 
letter.  [41] 

Q.     Yes,  that  is  correct. 

A.  It  must  be  over  in  the  place  there.  Just  a 
minute.    Here  you  are. 

Q.     That  represents  a  breakdown  of  it? 

A.  Each  profit  you  are  asking  about  as  it  was 
returned  on  the  tax. 

Q.     Now,  the  item 

The  Court:  What  are  you  referring  to,  Mr. 
Hurley? 

Mr.  Hurley:  If  your  Honor  please,  I  am  re- 
ferring to  the  schedule  attached  to  the  1943  return. 

The  Court :  Is  that  going  to  be  intelligible  in  the 
record  ? 

Mr.  Hurley:  It  should  be.  It  is  in  this  exhibit 
by  years  and  dates,  and  I  think  I  have  identified  the 
fact  I  am  referring  to  this  particular  schedule.  Let 
the  record  show  I  am  now  referring  to  the  South 
La  Jolla  property  as  shown  under  item  "Long  Term 
Capital  Gains  and  Losses"  in  Schedule  B  for  1943 
Income  Tax  Return  of  Eddy  B.  Field. 

Q.  (By  Mr.  Hurley) :  Now,  you  have  under  the 
column  "Selling  Expense  and  Additional  Expense" 
the  item  $409.66.  Do  you  have  a  breakdown  of  that 
item?  A.     It  is  right  here,  from  here  up. 

Q.  All  right.  Mr.  Field,  do  you  have  in  your 
notes  there  the  amount  that  you  realized  on  the 
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rental  of  the  properties   [42]   during  the  taxable 

year  1943?  A.     No,  I  don't. 

Q.  That  amount  is  set  forth  in  your  1943  return, 
is  that  correct  ?  A.     That  is  right. 

Q.  And  is  the  amount  that  you  realized  on  the 
sale  of  properties  during  the  taxable  year  1943  like- 
wise reflected  correctly  on  your  return? 

A.  That  is  right.  There  was  one  exception,  I 
believe — no,  that  was  1942.  That  is  okeh.  That  is 
right. 

Mr.  Hurley:     I  have  no  further  questions. 

Mr.  Bouchard :     Just  one  more,  please. 
Redirect  Examination 
By  Mr.  Bouchard : 

Q.  Mr.  Field,  when  Mr.  Hurley  was  asking  you 
about  these  1944  sales,  you  told  him  that  you  could 
tell  him  why  those  properties  were  sold.  Tell  me. 
I  would  like  to  know. 

A.  I  think  the  first  one  was  on  Garfield.  That 
was  a  duplex  I  bought  in  1943.  I  bought  that  for 
my  sister,  who  was  engaged  at  the  time  and  I 
thought  was  going  to  be  married,  and  we  were  going 
to  rent  it  to  her.  However,  it  didn't  pan  out  that 
way,  and  I  sold  it,  because  that  is  the  only  prop- 
erty— Glendale  is  quite  a  ways  from  my  operation. 
And  now  the  other  one  is,  may  I  see  the  list? 
Normandie.  I  believe  it  was  Gramercy,  801  Gram- 
ercy.  I  bought  a  half  interest  in  that  and  [43]  the 
partner  that  I  had,  it  was  either  a  ease  of  buy  or 
sell,  and  I  had  to  sell.   Unfortunately  I  might  say 
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too,  we  did  not  get  along.  1173  Highland  was 
bought  in  1940.  739  Normandie,  we  sold  that  one 
because  that  happened  to  be  in  a  district  that  was 
not  the  type  of  property  we  wanted.  It  was  almost 
a  red  light  district,  or  whatever  you  want  to  call  it. 

Mr.  Hurley:  Mr.  Bouchard,  the  witness  is  not 
testifying  now  to  the  properties  I  examined  him  on. 
These  properties  are  the  1944  sales.  Here  is  his 
schedule. 

Mr.  Bouchard:  I  thought  that  is  what  you  ex- 
amined him  on. 

Mr.  Hurley:  No,  those  were  properties  simply 
summarized.  These  are  the  properties  I  examined 
him  on. 

Mr.  Bouchard:  Well,  as  I  understand  the 
Court's  ruling,  the  Court  has  admitted  evidence 
beyond  the  date  in  1944.  Now,  I  want  to  show  why 
he  sold  those  properties  in  1944. 

Mr.  Hurley:  I  am  not  objecting,  your  Honor. 
I  am  simply  saying  to  Mr.  Bouchard  that  you  won't 
recognize  on  the  record  the  properties  which  the 
petitioner  is  testifying  to,  because  they  are  in  the 
record  as  having  been  sold  in  the  year  1944,  and 
he  simply  testified  as  to  the  gross  amount  of  sales 
and  profit  on  properties  sold  and  the  addresses  were 
not  established.  [44] 

Q.  (By  Mr.  Bouchard)  :  Mr.  Field,  you  have 
been  testifying  in  answer  to  my  last  questions  about 
properties  that  you  sold  in  1944,  is  that  correct? 

A.     That  is  right. 
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Q.  What  other  properties  were  sold  in  1944,  and 
give  us  the  reason  why  you  sold  them. 

A.  3220  Glendale  was  bought  in  1932.  We  had  a 
half  interest  in  the  thing,  if  I  am  not  mistaken,  and 
sold  it  in  June  of  1944,  twelve  years  later.  The 
party  that  bought  this  property  was  renting  the 
property  at  the  time  and  he  kept  after  us  to  sell 
it  to  him,  because  he  owned  the  corner  and  wanted 
this  to  tie  in  with  his  corner.  It  happened  to  be  an 
old  home  on  a  business  lot  next  to  a  Standard  Oil 
Station,  and  he  was  leasing  it  or  owned  the  property 
and  was  handling  Standard  Oil  gasoline,  and  he 
wanted  to  increase  the  width  of  the  opening  to  his 
lot  and  he  asked  us  if  we  would  sell  it.  At  no  time 
was  it  offered  for  sale,  however.  3827  Coolidge  was 
bought  in  1940  and  sold  in  1944.  That  was  a  little 
house  that  we  had  down  there,  and  I  don't  know 
exactly,  the  c'pies  are  not  on  here  exactly,  Mr. 
Bouchard. 

Q.  Is  there  any  of  that  property  that  was  sold 
m  1944  that  you  recall  the  reason  for  disposing  of 
it,  any  particular  reason? 

A.  I  believe  this  Garfield,  the  duplex  I  bought 
for  my  sister  in  1943  instead  of  1944,  and  we  got 
rid  of  it  when  she  [45]  didn't  get  married.  801 
Gramercy,  unfortunately  we  owned  a  one-half  inter- 
est there  with  another  party,  and  it  didn't  work 
out.  And  now  the  1173  Highland,  I  kept  that  from 
1940  to  1944.  I  imagine  the  reason  we  sold  that  was 
to  get  better  rental  income  therefrom,  as  far  as  I 


80  Eddy  D.  Fields,  et  al.  vs. 

(Testimony  of  Eddy  D.  Field.) 

know.  That  was  only  a  duplex.  Normandie  we  sold 
exactly  for  the  reason  I  told  you.  It  was  not  the 
district,  when  we  first  bought  it  we  bought  on 
account  of  it  being  close  to  Eighth  Street  in  there. 
It  might  be  all  right,  but  it  didn't  pan  out,  it  was 
not — we  would  have  trouble  down  there  with  a  dif- 
ferent type  of  tenants. 

Q.  Was  there  any  of  those  properties  in  the 
years  we  are  talking  about,  1942,  '43  and  '44,  that 
you  bought  for  any  purpose  other  than  securing  a 
rental  income  ?  A.     Not  one,  no,  sir. 

Mr.  Bouchard :     I  think  that  is  all. 

Mr.  Hurley :  May  I  ask  one  or  two  further  ques- 
tions ? 

Recross-Examination 

Q.  (By  Mr.  Hurley) :  Is  that  likewise  true  of 
the  properties  that  you  sold  in  1943  ? 

A.     That  is  right. 

Q.  Is  it  true  of  the  properties  that  you  previously 
testified  to,  626  West  Seventh  Street— 626  West 
Seventeenth  Street,  which  you  acquired  on  June  23, 
1943  and  sold  on  June  23,  1943?  [46] 

A.  Mr.  Hurley,  will  you  be  more  clear.  I  told 
you  that  we  went  to  escrow  in  May  or  something 
like  that. 

Q.     I  understand  that. 

A.  Now  then,  when  the  Commodore  came  up, 
we  acquired  that  July  1st,  so  before  July  we  were 
acquiring  and  getting  the  deal  there,  because  the 
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Commodore,  which  is  the  Commodore  Apartments 
at  1830  North  Park,  this  big  Commodore  Apartment 
house,  was  the  kind  we  had  always  been  looking  for 
to  invest  in  and  to  keep,  and  we  sacrificed  the  rest 
of  the  property  for  that.   This  is  one  of  them. 

Q.  When  you  bought  the  property  at  421  Kings 
Road  on  February  24,  1943,  and  sold  it  on  March 
24th,  did  you  mean  to  keep  that  property  for  rental 
purposes  ? 

A.  I  did.  I  will  tell  you  what  happened  there. 
I  had  made  a  prior  commitment  on  that  prop- 
erty  

Mr.  Bouchard:     Speak  a  little  louder. 

The  Witness:  I  had  made  a  prior  commitment 
to  purchase  property  on  that  particular  deal  and  we 
went  to  escrow,  and  as  I  told  you  we  went  to  escrow 
the  24th  of  February,  I  believe  it  must  have  been 
the  date,  and  about  that  same  time  it  came  about 
that  we  had  the  opportunity  to  buy  the  Commodore 
after  that. 

Q.  (By  Mr.  Hurley)  :  When  you  bought  the 
property  at  526  Harper  January  9,  1943,  and  sold 
it  February  26,  1943,  you  also  bought  [47]  that  for 
rental  purposes,  is  that  right"? 

A.     That  is  right. 

Q.  When  you  bought  that  property  on  June  6, 
and  sold  it  on  July  6,  1943,  that  was  bought  with 
the  idea  of  renting  it,  is  that  right  ? 

A.  No,  the  deal  I  told  you  before,  I  was  buying 
that  for  my  mother-in-law  and  my  sister-in-law. 
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Q.     Then  you  didn't  intend  to  rent  that? 

A.     No,  that  was  for  her. 

Q.  When  you  bought  on  February  20,  1942  the 
Point  View  property  and  sold  it  on  March  23,  1943, 
you  also  had  intended  to  rent  that  one? 

A.     That  is  right. 

Q.  And  when  you  bought  the  Manning  property 
on  October  1,  1943  and  sold  it  November  1,  1943, 
you  also  intended  to  rent  that  when  you  bought  it, 
is  that  right?  A.     That  is  right. 

Mr.  Hurley :     I  have  no  further  questions. 

The  Court:  Mr.  Field,  as  I  imderstand,  your 
objective  has  been  to  acquire  a  property  with  a 
large  number  of  units. 

The  Witness :     That  is  right. 

The  Court:  And  that  was  your  objective  a  way 
back  years  ago,  was  it  not  ? 

The  Witness :     Yes,  sir,  back  in [48] 

The  Court:  And  these  smaller  properties,  as  I 
understand  it,  you  bought  because  they  were  the 
only  ones  that  you  had  money  enough  to  buy. 

The  Witness :     To  handle. 

The  Court:  To  handle.  So  wasn't  it  your  idea 
that  as  you  could  get  the  larger  unit  that  you  were 
going  to  dispose  of  those  properties  and  buy  a 
larger  unit  with  the  money? 

The  Witness :     That  was  the  purpose  of  it. 

The  Court:  That  was  the  purpose.  So  these 
properties  were  bought,  as  I  understand  your  testi- 
mony, with  the  idea  of  selling  and  acquiring  money 
to  buy  a  larger  unit. 
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The  Witness :     That  is  right. 

The  Court :  And  you  would  have  still  a  property 
that  would  help  carry  itself. 

The  Witness :     Well,  we  bought 

The  Court:  With  the  rentals,  as  I  understand 
your  testimony,  and  you  would  if  you  could  get  a 
good  price  sell  it. 

The  Witness:  We  would  sell  it,  your  Honor,  to 
get  another  piece  of  property  with  a  larger  income. 
We  kept  crawling  up  and  up  as  far  as  we  could. 

The  Court:  In  other  words,  these  smaller  prop- 
erties were  bought  with  the  idea  of  resale  until  you 
eventually  had  money  enough  to  swing  a  big 
deal.  [49] 

The  Witness:     No. 

The  Court:     Wasn't  that  the  way  you  operated? 

The  Witness:  No.  We  bought  the  properties 
first  because — for  instance,  330  La  Brea,  we  bought 
it  for  a  thousand  dollars  down,  1248  La  Jolla,  a 
thousand  dollars  down.  We  assumed  heavy  loans, 
then  from  the  rental  of  the  property  we  increased 
our  equities  and  by  the  money  that  was  made  in 
the  real  estate  brokerage  business  we  increased  the 
equities,  and  the  ultimate  idea  was  to  buy  if  possible 
a  large  apartment  house,  and  we  have  tried  to  keep 
the  ones  we  had,  we  had  a  lot  of  little  duplexes  that 
we  had  to  sell  when  we  got  the  Cherokee  because 
when  we  went  to  buy  the  Cherokee  we  didn't  have 
the  money  to  do  it. 

The  Court:  In  other  words,  you  were  not  sav- 
ing your  money  and  putting  it  in  the  bank,  but  your 
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method  of  operation,  as  I  understand  it,  was  to 
keep  your  money  employed  in  buying  small  places 
until  you  found  the  Cherokee  ? 

The  Witness :     That  is  right,  exactly. 

The  Court :  And  to  sell  this  property  so  that  you 
would  have  enough  money  to  pay  for  what  you 
wanted  ? 

The  Witness :     That  is  correct. 

The  Court:     Is  that  it? 

The  Witness:     That  is  correct. 

Mr.  Hurley :     May  I  ask  a  question  there  ?  [50] 

Q.  (By  Mr.  Hurley) :  What  year  was  the 
Cherokee  purchased?  A.     July  1,  1943. 

Q.  What  date  was  any  other  large  income  pro- 
ducing property  purchased?  I  mean  the  property 
that  you  have  said  you  were  eventually  aiming  at 
purchasing  ?  Was  Cherokee  the  only  such  purchase  ? 

A.     No,  the  Normandie,  we  purchased  that 

■   Q.     Where  was  that? 

A.  That  was  739  South  Normandie.  We  wanted 
to  get  large  income  properties  under  one  manage- 
ment and  have  a  better  return  with  what  we  had 
to  operate  with. 

Q.  In  other  words,  you  started  out  on  a  shoe 
string  and  you  had  to  buy  and  sell  properties  and 
make  a  profit  on  them  until  you  could,  so  to  speak, 
parlay  your  shoe  string  into  a  sufficient  amount  of 
money  to  purchase  a  large  apartment  unit,  is  that 
right?  A.     No,  not  actually. 

Q.     In  what  respect  isn't  that  correct? 

A.    Mr.  Hurley,  I  tried  to  tell  you  what  the  idea 
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was.  Remember  the  condition  of  the  times  we  were 
in  and  what  it  was  when  we  started  our  operation 
a  way  back.  We  would  buy  a  house  and  put  up 
fifteen  hundred  or  a  thousand  dollars  down  and 
then  sell  it  to  get  a  duplex  or  a  four  unit  and  pay 
off  the  mortgage  with  the  rental  money.  Our  ulti- 
mate purpose  was  to  get  a  big  apartment  building, 
and  we  figured  when  we  got  [51]  the  Cherokee  that 
was  it.  Yesterday  I  had  a  man  come  to  me  out  of 
the  clear  sky  and  offer  me  half  a  million  dollars 
for  it.  I  turned  that  down.  I  have  turned  down 
dozens  of  offers  on  it. 

Q.  But  the  point  is  that  the  money  that  you 
hoped  to  acquire  the  big  unit  with  is  the  money  that 
you  received  from  the  sale  of  those  properties,  isn't 
that  correct  ? 

A.  No.  In  1943  I  made  $76,000.00  gross  com- 
mission from  the  sale  of  real  estate,  I  believe  it  was 
seventy-six  or  something  like  that  gross  commis- 
sion. We  sold  one  hundred  and  fifty-eight  pieces  of 
property  and  we  collected  five  per  cent  or  whatever 
we  got  on  it.  I  took  in  around  seventy  thousand 
dollars. 

Q.  Then  you  didn't  need  any  more  capital  in 
order  to  purchase  an  apartment  unit  if  you  were 
making  out  so  well  in  your  regular  business. 

A.  I  beg  to  differ  with  you.  Our  money  was 
invested  in  equities  instead  of  keeping  it  in  the 
bank.  I  was  in  hopes  of  buying  a  large  apartment 
and  it  was  just  out  of  the  clear  sky  I  happened  to 
get  that  one. 
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Q.  Where  did  you  expect  to  get  the  money  to 
buy  that  large  apartments 

A.     When  the  opportune  time  came  to  buy? 

Q.     Yes. 

A.  Then  we  would  sell  those  equities  to  get  it. 
That  [52]  is  what. 

Mr.  Hurley:     No  further  questions. 

Mr.  Bouchard:     That  is  all. 

The  Court :  Step  down.  We  will  take  a  five  min- 
ute recess. 

(Witness  excused.) 
(Short  recess  taken.) 

The  Court:     Proceed. 

Mr.  Bouchard:  Now,  if  your  Honor  please,  I 
think  there  is  only  one  thing  more.  I  understand 
you  wanted  to  put  in  the  tax  returns  for  1942  and 
1943. 

Mr.  Hurley:     Yes. 

Mr.  Bouchard :  I  believe  we  had  a  stipulation  at 
the  outset  that  the  computation  of  profit  is  correct 
and  is  as  shown  on  the  tax  returns,  is  that  correct? 

Mr.  Hurley:  Well,  the  gross  entirely,  not  the 
capital  gain. 

Mr.  Bouchard:  Yes.  Will  you  offer  those  re- 
turns, Mr.  Hurley? 

Mr.  Hurley:  All  right.  At  this  time  I  would 
like  to  offer  in  evidence  as  Eespondent's  Exhibit  C 
the  individual  income  tax  return  of  Eddy  B.  Field 
for  the  year  1942,  and  as  Exhibit  D  the  individual 
income  tax  return  of  Eddy  B.  Field  for  the  year 
1943,  and  as  Exhibit  E  the  tax  return  of  the  peti- 


Commissioner  of  Internal  Rev.  87 

tioner  Helen  Field  for  the  year  1942  and  as  Re- 
spondent's [53]  Exhibit  F  the  tax  return  for  the 
same  taxpayer  for  the  year  1943. 

The  Court:  They  may  be  received.  What  is  the 
1942,  the  forgiveness  year? 

Mr.  Hurley:     Yes,  your  Honor. 

(The  documents  above  referred  to  were 
received  in  evidence  and  marked  Respondent's 
Exliibits  C,  D,  E  and  F.) 

Mr.  Bouchard:  Yes.  With  that  Petitioner  rests, 
your  Honor. 

Mr.  Hurley :     Respondent  rests. 

The  Court :  That  closes  the  record  as  far  as  the 
taking  of  testimony  is  concerned.  I  suppose  you  will 
want  to  brief  it  ? 

Mr.  Hurley:     Yes. 

The  Court :  We  will  have  briefs  under  the  rule, 
45  days  and  20  days  for  any  reply.  Mr.  Clerk, 
suppose  you  give  them  the  dates. 

The  Clerk:  That  will  be  December  3rd;  reply 
date  December  23rd. 

The  Court:     Is  that  all? 

Mr.  Bouchard :     Yes,  your  Honor. 

The  Court:     That  is  all. 

(Whereupon,  at  11:45  o'clock  a.m.  Tuesday, 
October  19,  1948,  the  hearing  in  the  above- 
entitled  matter  was  closed.) 
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EXHIBIT  C 

INCOME  TAX  RETURN  CALENDAR  YEAR  1942 

Eddy  D.  Field,  1019  South  La  Brea  Avenue^  Los  Angeles,  Calif. 

Line  1 
Revenues 

Commissions  Received $46,270. 60  V 

Commissions  on  Rentals 2,417.32\/ 

Commissions  on  Insurance 769.47V 

Commissions  Handling  Property  Management 2,215.12V 

Commissions  on  Property  Maintenance 215.10V 

Discounts  Earned  151.46V 

Total    52,039.07 

Less — Commissions  Paid  other  Brokers..$451.75V 
Commissions  Paid  other 

Rental  Apt 55.00V 

Commissions  Paid  on  loan 

Negotiation  lO.OOV 

Misc.  Costs  on  Property 

Maintenance  228.81V 

745.56 
Item  1  $51,293.51 


94  Eddy  D.  Fields,  et  al.  vs. 

EXHIBIT  C— (Continued) 

INCOME  TAX  RETURN  CALENDAR  YEAR  1942 

Eddy  D.  Field,  1019  South  La  Brea,  Los  Angeles,  Calif. 

Schedule  B 

Rents  Received 

Name  of  Building  Amount 

1017  South  La  Brea $      750.00 

V6282  Commodore  Slodt  1,188.66 

1639  North  Gower 775.00V 

1032  Redondo 6,900.19 

Baker  Apts 18.295.27V 

V900  So.  Kenmore  6,387.63 

6016  Whitworth 3,424.16V 

V2646  Vineyard  1,980.00V 

V1315  Roxbury 843.75V 

V1108  Longwood IIO.OOV 

V1248  So.  La  Jolla 2,090.00V 

338  North  La  Brea 3,023.78V 

1195  La  Brea   (sign) 35.00 

La  Brea  &  Edgewood  (sign) 30.00 

V1144  South  Hi  Point 720.00V 

V1173  South  Highland  1,440.00 

Crestline  Garage  302.50 

301  North  Croft 1,350.00V 

V300  South  Clark 1,505.00V 

Total    $51,150.94V 
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EXHIBIT  C— (Continued) 

INCOME  TAX  RETURN  CALENDAR  YEAR  1942 

Eddy  D.  Field,  1019  South  La  Brea  Avenue,  Los  Angeles,  Calif. 

Schedule  B 
Line  2 

Berryman  3270 

Coolidge       Glendale  Blvd. 

Rents  Received  $862.01        $360.00 

Expenses 

Interest 316.61            73.70 

Taxes 176.33          133.81 

Repairs 

Plumbing  4.00 

Painting  &  Wallpaper 170.50 

Carpentry 27.50 

Miscellaneous  56.05 

Repair  Venetian  Blind 9.60 

Insurance  6.30 

Total  Expenses  766.89  207.51 

Net  Gain  95.12  152.49 

Eddy  D.  Field — Taxpayer,  has  a 
one-half  interest  only  $  47.56        $  76.25        $123.81 
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EXHIBIT  C— (Continued) 

INCOME  TAX  RETURN  CALENDAR  YEAR  1942 

Eddy  D.  Field,  1019  South  La  Brea  Avenue,  Los  Angeles,  Calif. 

Interest  Paid 
Schedule  of  Explanation  for  Expense  Schedule 
Name  Amount      *Adm.  Ins. 

Chas.  W.  Baker $1,289.01 

Security  1st  National  (Carthay) 242.21 

Security  1st  National  (Beverly) 45.56 

Bank  of  America  (7th  &  Spring) 301.94 

Bank  of  America  (7th  &  Spring) 135.03 

Bank  of  America  (West  Adams) 829.23 

Provident  Mutual  Life  Insurance 40.50 

Marion  C.  Brown 201.24 

Western  Service  Corporation 414.75 

H.  F.  Whittle  Investment  Co 234.82 

John  Hancock  Mutual  Like 1,543.59 

Prudential  Insurance  Co -        445.31 

Mary  E.  Brown 69.05 

Wm.  B.  Himrod 13.76 

Gussie  A.  Booker 587.26 

Pacific  Mutual  Life  Insurance 664.64 

Mutual  Life  Insurance  Company 195.95 

Total $7,253.85V        142.38* 

*This  column  is  written  in  pencil. 
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EXHIBIT  D— (Continued) 

INCOME   TAX  RETURN  CALENDAR  YEAR  1943 

Eddy  D.  Field,  1019  S.  La  Brea  Ave,  Los  Angeles,  (35)  Calif. 

Item  1  Page  1 
Revenues 

Commissions  Received  Real  Estate  Sales 67,131.13V 

Commissions  Received  on  Rentals 672.08\/ 

Commissions  Received  on  Insurance  Sales 1,655.51  V 

Commissions  Received  on  Property  Management 1,540.75V 

Commissions  Received  on  Property  Management  Extras..  280.74  V 

Discounts  Earned  on  Purchases 361.04V 

Miscellaneous  Income  536.58V 

72,177.83V 

Less — Commissions  Paid  Other  Brokers 551,25  V 

Commissions  on  Loan  Negotiations 18.00V 

Misc.  Expenses  on  Commissions  Earned....  492.67  V  1,061.92V 

Item  1  71,115.91V 
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EXHIBIT  D— (Continued) 
INSTRUCTIONS 

(References  are  to  the  Internal  Revenue  Code) 

GAINS  AND  LOSSES  FROM  SALES  OR  EXCHANGES 
OF  CAPITAL  ASSETS  AND  OTHER  PROPERTY.— Report 
details  in  schedule  on  other  side. 

"Capital  assets"  defined. — The  term  "capital  assets"  means 
property  held  by  the  taxpayer  (whether  or  not  connected  with 
his  trade  or  business),  but  not  stock  in  trade  or  other  property 
of  a  kind  which  would  properly  be  included  in  his  inventory 
if  on  hand  at  the  close  of  the  taxable  year,  or  property  held  by 
the  taxpayer  primarily  for  sale  to  customers  in  the  ordinary 
course  of  his  trade  or  business,  or  property  used  in  the  trade  or 
business  of  a  character  which  is  subject  to  the  allowance  for 
depreciation  provided  in  section  23  (1),  or  an  obligation  of  the 
United  States  or  any  of  its  possessions,  or  of  a  State  or  Terri- 
tory, or  any  political  subdivision  thereof,  or  of  the  District  of 
Columbia,  issued  on  or  after  March  1,  1941,  on  a  discount  basis 
and  payable  without  interest  at  a  fixed  maturity  date  not  exceed- 
ing one  year  from  the  date  of  issue,  or  real  property  used  in  the 
trade  or  business  of  the  taxpayer. 

Section  165  (b)  provides  that  if  an  employee  receives  the  total 
distribution  that  he  is  entitled  to  under  an  employees '  trust  plan 
that  meets  the  requirements  of  section  165  (a)  in  one  taxable 
year  on  account  of  his  separation  from  service,  the  amount  of 
such  distribution  to  the  extent  exceeding  the  amounts  contributed 
by  the  employee  shall  be  considered  a  gain  from  the  sale  or  ex- 
change of  a  capital  asset  held  for  more  than  6  months. 

A  capital  gain  dividend,  as  defined  in  section  362  (relating  to 
tax  on  regulated  investment  companies),  shall  be  treated  by  the 
shareholder  as  gains  from  the  sale  or  exchange  of  capital  assets 
held  for  more  than  6  months. 

For  special  treatment  of  gains  and  losses  from  involuntary 
conversion,  and  from  sale  or  exchange  of  certain  property  used 
in  the  trade  or  business,  see  section  117  ( j ) . 

Description  of  property. — State  following  facts:  (a)  For  real 
estate,  location  and  description  of  land  and  improvements;  (b) 
for  bonds  or  other  evidences  of  indebtedness,  name  of  issuing 
corporation,  particular  issue,  denomination  and  amount;  and 
(c)  for  stocks,  name  of  corporation,  class  of  stock,  number  of 
shares,  and  capital  changes  affecting  basis  (including  nontaxable 
distributions). 

Basis.— In  determining  GAIN  in  case  of  property  acquired 
before  March  1,  1913,  use  the  cost  or  the  fair  market  value  as  of 
March  1,  1913,  adjusted  as  provided  in  section  113  (b),  which- 
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EXHIBIT  D— (Continued) 

ever  is  greater,  but  in  determining  LOSS  use  cost  so  adjusted. 
If  the  property  was  acquired  after  February  28,  1913,  use  cost, 
except  as  otherwise  provided  in  section  113. 

Losses  on  securities  becoming  worthless. — If  (1)  shares  of 
stock  become  worthless  during  the  year  or  (2)  corporate  secu- 
rities with  interest  coupons  or  in  registered  form  become  worth- 
less during  the  year,  and  are  capital  assets,  the  loss  therefrom 
shall  be  considered  as  from  the  sale  or  exchange  of  capital  assets 
as  of  the  last  day  of  such  taxable  year. 

Nonbusiness  debts. — If  a  debt,  other  than  a  debt  evidenced 
by  a  corporate  security  with  interest  coupons  or  in  registered 
form  and  other  than  a  debt  the  loss  from  the  worthlessness  of 
which  is  incurred  in  the  trade  or  business,  becomes  totally  worth- 
less within  the  taxable  year,  the  loss  resulting  therefrom  shall 
be  considered  a  loss  from  the  sale  or  exchange,  during  the  taxable 
year,  of  a  capital  asset  held  for  not  more  than  6  months.  Enter 
such  loss  in  column  10  of  schedule  of  short-term  capital  gains 
and  losses  on  other  side. 

Classification  of  capital  gains  and  losses. — The  phraae  ' '  short- 
term"  applies  to  gains  and  losses  from  the  sale  or  exchange  of 
capital  assets  held  for  6  months  or  less ;  the  phrase  ' '  long-term ' ' 
to  capital  assets  held  for  more  than  6  months. 

LIMITATION  ON  CAPITAL  LOSSES.— Losses  from  sales 
or  exchanges  of  capital  assets  shall  be  allowed  only  to  the  extent 
of  the  gains  from  such  sales  or  exchanges,  plus  the  net  income 
(computed  without  regard  to  capital  gains  and  losses)  or  $1,000, 
whichever  is  smaller.  However,  a  net  capital  loss  as  defined  in 
section  117  (a)  (11)  for  a  taxable  year  beginning  in  1942  may 
be  carried  over  to  the  taxable  year  1943  and  treated  as  a  short- 
term  capital  loss.  The  amount  of  the  net  short-term  capital  loss 
for  a  taxable  year  beginning  in  1941  may  not  be  included  in 
computing  the  net  capital  loss  for  a  taxable  year  beginning  in 
1942  which  can  be  carried  forward  to  a  taxable  year  beginning 
in  1943. 

ALTERNATIVE  TAX.— If  the  net  long-term  capital  gain 
exceeds  the  net  short-term  capital  loss,  an  alternative  tax  may 
be  imposed  in  lieu  of  the  normal  tax  and  surtax  imposed  on  net 
income.   (See  Computation  of  Alternative  Tax,  on  other  side.) 

"Wash  sales"  losses. — Loss  from  sale  or  other  disposition  of 
stocks  or  securities  cannot  be  deducted  unless  sustained  in  con- 
nection with  the  taxpayer's  trade  or  business,  if,  within  30  days 
before  or  after  the  date  of  sale  or  other  disposition,  the  taxpayer 
has  acquired  (by  purchase  or  by  an  exchange  upon  which  the 
entire  amount  of  gain  or  loss  was  recognized  by  law),  or  has 
entered  into  a  contract  or  option  to  acquire,  substantially  iden- 
tical stock  or  securities. 
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EXHIBIT  D— (Continued) 

Losses  in  transactions  between  certain  persons. — No  deduction 
is  allowable  for  losses  from  sales  or  exchanges  of  property  di- 
rectly or  indirectly  between  (a)  members  of  a  family,  (b)  a  cor- 
poration and  an  individual  owning  more  than  50  per  cent  of  its 
stock  (liquidations  excepted),  (c)  a  grantor  and  fiduciary  of 
any  trust,  or  (d)  a  fiduciary  and  a  beneficiary  of  the  same  trust. 
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EXHIBIT  D— (Continued) 

INCOME  TAX  EETUEN  CALENDAR  YEAR  1943 

Eddy  D.  Field,  1019  S.  La  Brea  Ave.,  Los  Angeles,  (35)  Calif. 

Schedule  C  1 
Line  1  Column  2 

Rents  Received 

Address  of  Property  Amount 

859  South  Wooster 1,495.11 

631  East  Garfield  (Glendale,  Calif.) 107.00 

1830  North  Cherokee  (Commodore  Apartments) 21,178.75 

Crestline  Garage  291.25 

1639  North  GowerV  470.00 

1173  Highland  Avenue 1,340.00 

338  North  La  BreaV 3,300.57 

801  South  Gramercy  Drive 15,031.40 

6016  Whitworth 3,880.00 

1032  South  Redondo  Blvd 7,949.44 

845  West  Olympic  (Baker  Apartments)  V 18,328.24 

1019  South  La  Brea 300.00 

4931  Venice  Blvd 476.00 

6282  Commodore  Sloat  Dr 2,004.86 

2203  Beechwood 4,301.03 

300  South  Clark  Drive 1,055.50 

341  North  Croft 562.50 

114"4  South  Hi  Point 448.00 

900  North  Kenmore 2,777.75 

1248  La  Jolla 799.25 

2646  Vineyard  1,078.50 

6439  Orange  600.57 

Vacant  Lot  24.00 

Total  Rents  Received 87,799.72V 
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p]XHIBIT  D— (Continued) 

INCOME  TAX  RETURN  CALENDAR  YEAR  1943 

Eddy  D.  Field,  1019  S.  La  Brea,  Los  Angeles,  (35),  Calif. 

Schedule  C  1 

Column  5  Deductions 

Line  1  Item  16 

Salaries— Mgrs.  and  Ass't.  Mgrs 11,504.74V 

Office    3,860.74V 

Commissions  Paid  36.75V  33,689.97V 

Overriding  Commissions 4,788.40V 

Pay  Roll  Taxes 176.63V  1,084.74V 

Outside  Rental  Commissions  Paid 3.75  V 

Heat,  Light,  Power 8,069.98V  118.80V 

Stationery  and  Office  Supplies 22.47V  980.04V 

Janitor  Supplies   322.05V  75.90V 

Postage    290.64V 

Telephone   526.76V  2,002.53V 

Repairs    624.26V 

Rents  Paid   780.00V 

Taxes  (L.  A.  County  Prop.) 9,613.18V  ok    388.93V 

Sales  Tax 23.91V 

Licenses  71.00V  25.00V 

Insurance    2,660.88V  980.98V 

Interest  Paid  (See  Schedule) 11,121.18V  437.06V 

Advertising — Newspapers  1.74V  3,691.04V 

Signs  1.24V 

Auto  Expense 569.85V 

Travel  and  Entertainment  on  Deals....  210.14V 

Membership  Dues,  Subscriptions  145.35V 

Legal  and  Auditing  628.15V  315.00V 

Business  Donations  454.84V 

Realty  Service  202.00V 

Laundry    1,776.38V 

Service  Charges  1,693.32V  265.88V 

Sales  Promotion 472.53V 

Gardening  Supplies  156.09V  13.94V 

Supplies  for  Apartment  Management..        106.67V 

48,491.72  56,491.71 


EXHIBIT  D— (Continued) 
INCOME  TAX  RETURN  CALENDAR  YEAR  1943 
Eddy  D.  Field,  1019  South  La  Brea,  Los  Angeles,  (35)  Calif. 
Explanation  of  Depreciation 
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218.75 
599.46 
668.54 
953.97 
550.00 
725.00 
1,160.00 
1,000.00 


Description  Acquired  Building 

Crestline  Garage 2/  1/40  1,500.00 

1173  South  Highland 1/  2/41  7,493.35 

1032  S.  Redondo  (Bldg.) 6/15/41        15,078.56 

1032  S.  Redondo  (Funi.  &  Equip.) 6/15/41  6,359.87 

3381/,  N.  La  Brea 1/  1/42  i      11,000.00/ 

6016"whitworth  1/  1/42  [      14,500.00/ 

Baker  Apartments  (Bldg.) 1/  1/42  I      29,257.50/ 

Baker  Apts.  (Furn.  &  Linens) 1/  1/42  |        6,000.00/ 

739  S.  Normandie  (Bldg.) 2/  1/43        41,000.00 

739  S.  Normandie  (Furn.) 2/  1/43  7,500.00 

1830  N.  Cherokee  (Bldg.) 7/  1/43/    142,243.82 

1830  N.  Cherokee  (Furn.  &  Equip.) 7/  1/43/      21,030.78 

i921  Venice  Blvd 8/24/43  6,431.11 

859  Wooster  7/15/43        17,212.60 

631  East  Garfield  (Glendale) .....11/19/43  4,963.09 

1019  S.  La  Brea,  Real  Estate  Office 7/  1/41  1       6,744.42/ 

1019  S.  La  Brea  (Furn.  &  Fixtures) 7/  1/41  J       2,757.27 

1939  Cadillac  Sedan  (Bus.  Car) 2/  1/39  2,768.07 

1942  Ford  Coupe  (Bus.  Car) 6/30/43  1,741.91 

3826  Berryman  (Vo  Interest) 1940  (1/2)3,150.00 

3827  Coolidge  (1/2  Interest) 1940  (1/2)3,150.00 

3270  Glendale  (1/2  Interest) 1936   (1/2)1,500.00 

801S.  Gramercy  (Bldg.)  (1/2  Interest) 10/10/43        65,588.78  

801  S.  Gramercy  (Furn.)   (1/2  Interest) 10/10/43  7,915.88  

744  North  Ogden  (1/2  Interest) 11/26/43  (1/2)2,003.69  

Notation — Figs.  4244.54  and  illegible  initials  appear  on  right  mai'gin  of  sheet. 


1,011.66 

413.58 

2,710.41 

105.00 
105.00 
225.00 


1,281.25 
6,893.89 

14,410.02 
5,405.90 

10,450.00 

13,775.00 

28,097.50 
5,000.00 

41,000.00 

7,500.00 

142,243.82 

21,030.78 
6,431.11 

17,212.60 
4,963.09 
5,732.76 
2,343.69 
57.66 
1,741.91 
3,045.00 
3,045.00 
1,275.00 

65,588.78 
7,915.88 
2,003.69 


Life 
20  JTS. 

25yrs. 
33-1/3  yrs. 

10  yrs. 

20  yrs. 

20  yrs. 

25  yrs. 
6  yrs. 

25  yrs. 
6-2/3  yrs. 

25  yrs. 
6-2/3  yrs. 

20  yrs. 

25  yrs. 

20  yrs. 

10  yrs. 

10  yrs. 
4  yrs. 
4  yrs. 

30  yrs. 

30  yrs. 

20  yrs. 

50  yrs. 

10  yrs. 

20  yrs. 


18  JTS. 

24  yrs. 

32-1/3  yrs. 

9-1/2  yrs. 

19  yrs. 

19  >TS. 

24  yi-s. 
5  yrs. 

25  JTS. 
6-2/3  yrs. 

25  yrs. 
6-2/3  yi-s. 

20  JTS. 
25  JTS. 
20  j-re. 

9  JTS. 

9  yrs. 
1  mo. 

4  JTS. 

28  yrs. 
28  yrs. 
13  yiTi. 
50  JTS. 
10  yrs. 
20  vi-s. 


75.00 
299.73 
452.36 
635.98 
550.00 
725.00 
1,170.30 
1,000.00 

1,503.33  (llmos.) 
1,031.25  (llmos.) 
2,844.88  (  6mos.) 
1,577.31  (  6mos.) 
116.13  (4-1/3  mos.) 
315.56  (5-1/2 mos.) 
31.02  (l-l/2mos.) 
674.44V 
275.73V 
57.66  V 
217.74V 
52.50  (1/2) V 
52.50  (1/2)  V 
37.50  (1/2)  V 
291.44  (1/2)  V 
175.90  (1/2)  V 
8.35  (1/2)  V 


TOTAL 14,171.61 
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EXHIBIT  D— (Continued) 

INCOME   TAX  RETURN  CALENDAR  YEAR  1943 

Eddy  D.  Field,  1019  S.  La  Brea,  Los  Angeles,  (35)  Calif. 

Schedule  C  1 
Line  2 

Revenues  and  Expenses  on  Properties  Owning  i/^  Interest  Only 

Berryman  3270  801  South 

Coolidge    Glendale  Blvd.     Gramercy  Totals 

Rents   Received 912.00  360.00        5,660.18 

Expenses : 

Wages 1,256.92 

Heat,  Light  and  Water...  589.02 

Stationery    1.37 

Janitor  Supplies  20.80 

Postage   1.50 

Telephone  19.01 

Laundry   330.74 

Rent  of  Parking  Lot 20.00 

Service  Charges 90.44 

Interest  288.68  149.91        1,377.37 

Taxes  167.06  108.93 

Insurance    6.30  41.70 

Miscellaneous  8.92 

Repairs  (Building)  15.66  79.63 

Equipment  222.14 

Total  Expenses 477.70        309.46        4,008.94 

Net  Gain 434.30  50.54        1,651.24        2,136.08 


One-half  Interest  in  Gain  Reported  Schedule  C  1,  Line  2 1,068.04 

Note :  Depreciation  taken  in  Depreciation  Schedule  at  one-half,  and 
charged  against  revenues  all  properties. 
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EXHIBIT  E 

INCOME  TAX  RETURN  CALENDAR  YEAR  1942 

Helen  Field,  1019  South  La  Brea  Avenue,  Los  Angeles,  Calif. 

Line  1 
Revenues 

Commissions  Received $46,270.60 

Commissions  on  Rentals 2,417.32 

Commissions  on  Insurance 769.47 

Commissions  Handling  Property  Management 2,215.12 

Commissions  on  Property  Maintenance 215.10 

Discounts  Earned  151.46 

Total 52,039.07 

Less — Commissions  Paid  other  Brokers $451.75 

Commissions  Paid  other  Rental  Apt.       55.00 
Commissions  Paid  on  Loan 
Negotiation   10.00 

Misc.  Costs  on  Property 

Maintenance  228.81 

745.56 


Item  1 $51,293.51 
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EXHIBIT  E— (Continued) 

INCOME  TAX  RETURN  CALENDAR  YEAR  1942 

Helen  Field,  1019  South  La  Brea,  Los  Angeles,  Calif. 

Schedule  B 

Rents  Received 

Name  of  Building  Amount 

1017  South  La  Brea $      750.00 

6282  Commodore  Slodt 1,188.6G 

1639  North  Gower 775.00 

1032  Rendondo 6,900.19 

Baker  Apts 18,295.27 

900  South  Kenmore 6,387.63 

6016  Whitworth 3,424.16 

2646  Vineyard  1,980.00 

1315  Roxbury 843.75 

1108  Longwood  110.00 

1248  So.  La  Jolla 2,090.00 

338  North  La  Brea 3,023.78 

1195  La  Brea  (sign) 35.00 

La  Brea  &  Edgewood  (sign) 30.00 

1144  South  Hi  Point 720.00 

1173  South  Highland  1,440.00 

Crestline  Garage 302.50 

301  North  Croft 1,350.00 

300  South  Clark 1,505.00 


1 


Total $51,150.94 
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EXHIBIT  E— (Continued) 

INCOME  TAX  RETURN  CALENDAR  YEAR  1942 

Helen  Field,  1019  South  La  Brea  Avenue,  Los  Angeles,  Calif. 

Schedule  B 

Column  5  Deductions 

Line  1  Item  17 

Salaries  Managers  $  4,816.76  $ 

Office— General 3,163.88 

Commissions  159.80  23,699.59 

Outside  Rental  Commissions 30.00 

Overriding  Commission 2,760.04 

Pay  Roll  Taxes 136.50  1,031.36 

Heat,  Light,  Water  and  Power 4,132.19  114.74 

Stationery  and  Office  Supplies 37.84  399.03 

Janitor  Supplies  84.97  45.10 

Postage 202.00 

Telephone  119.75  1,769.50 

Repairs 207.19 

Rent  740.00 

Taxes,  Real  and  Personal 6,175.87  382.04 

Licenses  46.80  58.00 

Insurance    1,442.34  434.17 

•^Interest  Paid  7,353.85  142.3S 

Advertising — Newspaper  6.72  3,050.21 

Signs  1.03  197.71 

Automobile  1,297.72 

Travel  and  Entertainment 304.05 

Membership— Dues 238.50 

Legal  and  Auditing  93.45  460.84 

Donations   45.00  215.87 

Realty  Service  20.83  127.80 

Laundry    383.22  6.64 

Service  Charges  1,231.09  198.43 

Air  Raid  Protective  Expense 45.86 

Sales  Promotion 354.92 

Gardening  Supplies 18.60  7.43 

Total  Expenses $26,240.81  $41,609.14 


*See  Schedule  attached. 
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EXHIBIT  E— (Continued) 

INCOME  RETUEN  CALENDAR  YEAR  1942 

Helen  Field,  1019  South  La  Brea  Avenue,  Los  Angeles,  Calif. 

Schedule  B 
Line  2 

Berryman  3270 

Coolidge  Glendale  Blvd. 

Rents  Received $862.01  $360.00 

Expenses 

Interest   316.61               73.70 

Taxes  176.33            133.81 

Repairs 

Plumbing 4.00 

Painting  &  Wallpaper 170.50 

Carpentry  27.50 

Miscellaneous  56.05 

Repair  Venetian  Blind 9.60 

Insurance    6.30 

Total  Expenses 766.89  207.51 

Net  Gain 95.12  152.49 

Eddy  D.  Field — Taxpayer,  has 
a  one-half  interest  only $  47.56  $  76.25         $123.81 
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EXHIBIT  E— (Continued) 

INCOME  TAX  RETURN  CALENDAR  YEAR  1942 

Helen  Field,  1019  Scuth  La  Brea  Avenue,  Los  Angeles,  Calif. 

Interest  Paid 

Schedule  of  Explanation  for  Expense  Schedule 

Name  Amount 

Chas.  W.  Baker  $1,289.01 

Security  1st  National  (Carthay) 242.21 

Security  1st  National  (Beverly) 45.56 

Bank  of  America  (7th  &  Spring) 301.94 

Bank  of  America  (7th  &  Spring) 135.03 

Bank  of  America  (West  Adams) 829.23 

Provident  Mutual  Life  Insurance 40.50 

Marion  C.  Brown 201.24 

Western  Service  Corporation 414.75 

H.  F.  AVhittle  Investm.ent  Co 234.82 

John  Hancock  Mutual  Life 1,543.59 

Prudential  Insurance  Co 445.31 

Mary  E.  Brown 69.05 

Wm.  B.  Himrod 13.76 

Gussie  A.  Booker 587.26 

Pacific  Mutual  Life  Insurance 664.64 

Mutual  Life  Insurance  Company 195.95 

Total $7,253.85 
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EXHIBIT  F— (Continued) 
INSTRUCTIONS 

(References  are  to  the  Internal  Revenue  Code) 

GAINS  AND  LOSSES  FROM  SALES  OR  EXCHANGES 
OF  CAPITAL  ASSETS  AND  OTHER  PROPERTY.— Report 
details  in  schedule  on  other  side. 

"Capital  assets"  defined. — The  i;2rni  "capital  assets"  means 
property  held  by  the  taxpayer  (whether  or  not  connected  with 
his  trade  or  business),  but  not  stock  in  trade  or  other  property 
of  a  kind  which  would  properly  be  included  in  his  inventory 
if  on  hand  at  the  close  of  the  taxable  year,  or  property  held  by 
the  taxpayer  primarily  for  sale  to  customers  in  the  ordinary 
course  of  his  trade  or  business,  or  property  used  in  the  trade  or 
business  of  a  character  which  is  subject  to  the  allowance  for 
depreciation  provided  in  section  23  (1),  or  an  obligation  of  the 
United  States  or  any  of  its  possessions,  or  of  a  State  or  Terri- 
tory, or  any  political  subdivision  thereof,  or  of  the  District  of 
Columbia,  issued  on  or  after  March  1,  1941,  on  a  discount  basis 
and  payable  without  interest  at  a  fixed  maturity  date  not  exceed- 
ing one  year  from  the  date  of  issue,  or  real  property  used  in  the 
trade  or  business  of  the  taxpayer. 

Section  165  (b)  provides  that  if  an  employee  receives  the  total 
distribution  that  he  is  entitled  to  under  an  employees'  trust  plan 
that  meets  the  requirements  of  section  165  (a)  in  one  taxable 
year  on  account  of  his  separation  from  service,  the  amount  of 
such  distribution  to  the  extent  exceeding  the  amounts  contributed 
by  the  employee  shall  be  considered  a  gain  from  the  sale  or  ex- 
change of  a  capital  asset  held  for  more  than  6  months. 

A  capital  gain  dividend,  as  defined  in  section  362  (relating  to 
tax  on  regulated  investment  companies),  shall  be  treated  by  the 
shareholder  as  gains  from  the  sale  or  exchange  of  capital  assets 
held  for  more  than  6  months. 

For  special  treatment  of  gains  and  losses  from  involuntary 
conversion,  and  from  sale  or  exchange  of  certain  property  used 
in  the  trade  or  business,  see  section  117  ( j ) . 

Description  of  property. — State  following  facts:  (a)  For  real 
estate,  location  and  description  of  land  and  improvements;  (b) 
for  bonds  or  other  evidences  of  indebtedness,  name  of  issuing 
corporation,  particular  issue,  denomination  and  amount;  and 
(c)  for  stocks,  name  of  corporation,  class  of  stock,  number  of 
shares,  and  capital  changes  affecting  basis  (including  nontaxable 
distributions). 

Basis. — In  determining  GAIN  in  case  of  property  acquired 
before  March  1,  1913,  use  the  cost  or  the  fair  market  Value  as  of 
March  1,  1913,  adjusted  as  provided  in  section  113  (b),  which- 
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EXHIBIT  F— (Continued) 

ever  is  greater,  but  in  determining  LOSS  use  cost  so  adjusted. 
If  the  property  was  acquired  after  February  28,  1913,  use  cost, 
except  as  otherwise  provided  in  section  113. 

Losses  on  securities  becoming  worthless. — If  (1)  shares  of 
stock  become  worthless  during  the  year  or  (2)  corporate  secu- 
rities with  interest  coupons  or  in  registered  form  become  worth- 
less during  the  year,  and  are  capital  assets,  the  loss  therefrom 
shall  be  considered  as  from  the  sale  or  exchange  of  capital  assets 
as  of  the  last  day  of  such  taxable  year. 

Nonbusiness  debts.- — If  a  debt,  other  than  a  debt  evidenced 
by  a  corporate  security  with  interest  coupons  or  in  registered 
form  and  other  than  a  debt  the  loss  from  the  worthlessness  of 
which  is  incurred  in  the  trade  or  business,  becomes  totally  worth- 
less within  the  taxable  year,  the  loss  resulting  therefrom  shall 
be  considered  a  loss  from  the  sale  or  exchange,  during  the  taxable 
year,  of  a  capital  asset  held  for  not  more  than  6  months.  Enter 
such  loss  in  column  10  of  schedule  of  short-term  capital  gains 
and  losses  on  other  side. 

Classification  of  capital  gains  and  losses. — The  phrase  "short- 
term"  applies  to  gains  and  losses  from  the  sale  or  exchange  of 
capital  assets  held  for  6  months  or  less ;  the  phrase  ' '  long-term ' ' 
to  capital  assets  held  for  more  than  6  months. 

LIMITATION  ON  CAPITAL  LOSSES.— Losses  from  sales 
or  exchanges  of  capital  assets  shall  be  allowed  only  to  the  extent 
of  the  gains  from  such  sales  or  exchanges,  plus  the  net  income 
(computed  without  regard  to  capital  gains  and  losses)  or  $1,000, 
whichever  is  smaller.  However,  a  net  capital  loss  as  defined  m 
section  117  (a)  (11)  for  a  taxable  year  beginning  in  1942  may 
be  carried  over  to  the  taxable  year  1943  and  treated  as  a  short- 
term  capital  loss.  The  amount  of  the  net  short-term  capital  loss 
for  a  taxable  year  beginning  in  1941  may  not  be  included  in 
computing  the  net  capital  loss  for  a  taxable  year  beginning  in 
1942  which  can  be  carried  forward  to  a  taxable  year  beginning 
in  1943. 

ALTERNATIVE  TAX.— If  the  net  long-term  capital  gain 
exceeds  the  net  short-term  capital  loss,  an  alternative  tax  may 
be  imposed  in  lieu  of  the  normal  tax  and  surtax  imposed  on  net 
income.   (See  Computation  of  Alternative  Tax,  on  other  side.) 

''Wash  sales"  losses. — Loss  from  sale  or  other  disposition  of 
stocks  or  securities  cannot  be  deducted  unless  sustained  in  con- 
nection with  the  taxpayer's  trade  or  business,  if,  within  30  days 
before  or  after  the  date  of  sale  or  other  disposition,  the  taxpayer 
has  acquired  (by  purchase  or  by  an  exchange  upon  which  the 
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EXHIBIT  F— (Continued) 
entire  amount  of  gain  or  loss  was  recognized  by  law)    or  has 

rectly  or  indirect  y  between  (a)  members  of  I  famil?   (b)  a  cor 
poration  and  an  individual  owning  more  than  50  per  cent  ofHs 

trust  oiTrt'^*»  fi"/ '"''P''"*i'  (-1)  ^B'-antorandflduciaTofaiy 
trust,  or  (d)  a  fiduciary  and  a  beneficiary  of  the  same  trust 
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EXHIBIT  F— (Continued) 

INCOME  TAX  RETURN  CALENDAR  YEAR  1943 

Helen  Field,  1019  S.  La  Brea  Ave.,  Los  Angeles,  (39)  Calif. 

Schedule  C  1 
Line  1  Column  2 

Rents  Received 

Address  of  Property  Amount 

859  South  Wooster  1,495.11 

631  East  C4arfield  (Glendale,  Calif.) 107.00 

1830  North  Cherokee  (Commodore  Apartments) 21,178.75 

Crestline  Garage  291.25 

1639  North  Gower  470.00 

1173  Highland  Avenue 1,340.00 

338  North  La  Brea 3,300.57 

801  South  Gramercy  Drive 15,031.40 

6016  Whitworth 3,880.00 

1032  South  Redondo  Blvd 7,949.44 

845  West  Olympic  (Baker  Apartments) 18,328.24 

1019  South  La  Brea 300.00 

4931  Venice  Blvd 476.00 

6282  Commodore  Sloat  Dr 2,004.86 

2203  Beechwood 4,301.03 

300  South  Clark  Drive 1,055.50 

341  North  Croft 562.50 

1144  South  Hi  Point 448.00 

900  North  Kenmore 2,777.75 

1248  La  Jolla 799.25 

2646  Vineyard  1,078.50 

6439  Orange  600.57 

Vacant  Lot  24.00 

Total  Rents  Received 87,799.72 
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EXHIBIT  F— (Continued) 
INCOME  TAX  RETURN  CALENDAR  YEAR  1948 

Helen  Field,  1019  S.  La  Brea,  Los  Angeles,  (35)  Calif. 

Schedule  C  1 

Column  5  Deductions 

Line  1  Item  16 

Salaries— Mgrs.  and  Ass't.  Mgrs 11,504.74 

Office    3,860.74 

Commissions  Paid  36.75  33,689.97 

Overriding  Commissions 4,788.40 

Pay  Roll  Taxes  176.63  1,084.74 

Outside  Rental  Commissions  Paid 3.75 

Heat,  Light,  Power 8,069.98  118.80 

Stationery  and  Office  Supplies 22.47  980.04 

Janitor  Supplies  322.05  75.90 

Postage    290.64 

Telephone   526.76  2,002.53 

Repairs    624.26 

Rents  Paid  780.00 

Taxes  (L.  A.  County  Prop.) 9,613.18  388.93 

Sales  Tax  23.91 

Licenses  71.00  25.00 

Insurance 2,660.88  980.98 

Interest  Paid  (See  Schedule) 11,121.18  437.06 

Advertising — Newspapers   1.74  3,691.04 

Signs  1.24 

Auto  Expense 569.85 

Travel  and  Entertainment  on  Deals 210.14 

Membership  Dues,  Subscriptions  145.35 

Legal  and  Auditing 628.15  315.00 

Business  Donations  454.84 

Realty  Service 202.00 

Laundry    1,776.38 

Service"  Charges  1,693.32  265.88 

Sales  Promotion 472.53 

Gardening  Supplies 156.09  ^  13.94 

Supplies  for  Apartment  Management 106.67 

48,491.72  56,491.71 
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EXHIBIT  F— (Continued) 

INCOME  TAX  RETURN  CALENDAR  YEAR  1943 

Helen  Field,  1019  S.  La  Brea,  Los  Angeles,  (35)  Calif. 

Schedule  C  1 

Line  2 

Revenues  and  Expenses  on  Properties  Owning  I/2  Interest  Only 

Berryman  3270  801  South 

Coolidge     Glendale  Blvd.     Gramercy  Totals 

Rents  Received   .- 912.00        360.00        5,660.18 

Expenses : 

Wages    1,256.92 

Heat,  Light  and 

Water    ■  589.02 

Stationery  1.37 

Janitor  Supplies  .—  20.80 

Postage    1.50 

Telephone   19.01 

Laundry    330.74 

Rent  of  Parking 

Lot  20.00 

Service  Charges  ....  90.44 

Interest   288.68        149.91        1,377.37 

Taxes  167.06        108.93 

Insurance    6.30  41.70 

Miscellaneous   8.92 

Repairs 

(Building)    15.66  79.63 

Equipment    222.14 

Total  Expenses-  477.70        309.46        4,008.94 

Net  Gain  434.30  50.54        1,651.24        2,136.08 

One-half  Interest  in  Gain  Reported 

Schedule  C  1,  Line  2 1,068.04 

Note:  Depreciation  taken  in  Depreciation  Schedule  at  one-half, 
and  charged  against  revenues  all  properties. 
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TAX  COURT  OF  THE  UNITED  STATES 
WASHINGTON 

Docket  Nos.  13721  and  13722 

EDDY  D.  FIELD  and  HELEN  FIELD, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW  OF  DECISION  OF 
THE  TAX  COURT  OF  THE  UNITED  STATES 

To  the  Honorable  Judges  of  the  United  States 
Circuit  Court  of  Appeals  of  the  Ninth  Circuit: 

Eddy  D.  Field  and  Helen  Field,  petitioners  in 
the  above-entitled  cases  which  were  consolidated 
for  trial  below,  hereby  petition  this  court  to  review 
the  decision  of  the  Tax  Court  of  the  United  States 
heretofore  entered  in  said  proceedings  on  May  4, 
1949.     Petitioners  respectfully  represent: 

I. 

This  petition  is  filed  pursuant  to  Internal  Rev- 
enue Code  Sections  1141  and  1142,  26  U.  S.  C.  A. 
Sections  1141  and  1142. 

II. 

Nature  of  Controversy 

The  present  controversy  relates  to  the  proper 
determination  of  petitioners'  Federal  Income  and 
Victory  taxes  for  the  calendar  year  1943. 
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Respondent  determined  deficiencies  to  be  due  from 
petitioners  for  the  calendar  year  1943  as  follows: 

Eddy  D.  Field $7,913.65 

Helen  Field    8,083.13 

The  Tax  Court  of  the  United  States,  by  its 
said  decisions,  sustained  respondent  in  his  deter- 
minations and  petitioners  hereby  petition  for  a 
review  of  said  decisions  of  the  Tax  Court  of  the 
United  States. 

III. 

Venue 

Petitioners  are  residents  of  Los  Angeles,  Los  An- 
geles County,  California,  and  filed  their  respective 
separate  Federal  Income  Tax  Returns  for  the  cal- 
endar year  1943  with  the  Collector  of  Internal 
Revenue  for  the  6th  District  of  California.  Ac- 
cordingly, petitioners  are  petitioning  for  a  review 
of  said  decisions  of  the  Tax  Court  of  the  United 
States  by  this  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

WHEREFORE,  your  petitioners  pray  that  this 
Court  review  the  said  decisions  of  the  Tax  Court 
of  the  United  States,  reverse  said  Tax  Court  deci- 
sions, and  direct  entry  of  the  decisions  of  said 
Tax  Court  in  favor  of  petitioners  and  each  of  them 
determining  that  no  deficiencies  in  Federal  Income 
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or  Victory  taxes  for  the  calendar  year  1943  are 
due  from  the  petitioners,  or  either  of  them. 
DATED:    JUNE  24,  1949. 

Respectfully  submitted, 

/s/  GEORGE  BOUCHARD, 

Attorney  for  Petitioners. 

State  of  California, 
County  of  Los  Angeles — ^ss. 

George  Bouchard,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is  the  attorney  of  record  for  petitioners, 
and  is  authorized  by  them  to  make  this  verification 
for  and  on  their  behalf  since  he  is  familiar  with 
all  of  the  matters  involved;  that  he  has  read  the 
foregoing  Petition  for  Review  of  Decision  of  the 
Tax  Court  of  the  United  States  and  knows  the 
contents  thereof;  and  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  the  matters  which 
are  therein  stated  upon  his  information  or  belief, 
and  as  to  those  matters  that  he  believes  it  to  be  true. 

/s/  GEORGE  BOUCHARD. 
Subscribed  and  sworn  to  before  me  this  24th  day 
of  June,  1949. 

[Seal]  MARY  E.  McKNIGHT, 

Notary  Public  in  and  for  said  County  and  State. 

My  Commission  Expires  August  5,  1952. 
Affidavit  of  service  by  mail  attached. 

[Endorsed] :  Filed  T.  C.  U.  S.,  July  1,  1949. 
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[Title  of  Tax  Court  and  Cause.] 

CERTIFICATE 

I.  Victor  S.  Mersch,  Clerk  of  The  Tax  Court 
of  the  United  States  do  hereby  certify  that  the 
fore^oin^  documents,  1  to  19,  inclusive,  constitute 
and  are  all  of  the  original  papers  and  proceedings 
on  file  in  my  office  as  called  for  by  the  "Designa- 
tion of  Contents  of  Record  on  Appeal"  in  the 
proceedings  before  The  Tax  Court  of  the  United 
States  entitled  ''Eddy  D.  Field,  Petitioner  v.  Com- 
missioner of  Internal  Revenue,  Respondent"  Docket 
No.  13721  and  "Helen  Field,  Petitioner,  v.  Com- 
missioner of  Internal  Revenue,  Respondent"  Docket 
No.  13722  and  in  which  the  petitioners  in  the  Tax 
Court  proceedings  have  initiated  an  appeal  as  above 
jiumbered  and  entitled,  together  with  a  true  copy 
of  the  docket  entries  in  said  Tax  Court  proceed- 
ings, as  the  same  appear  in  the  official  docket  book^ 
in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  22nd  day  of  July,  1949. 

/s/  VICTOR  S.  MERSCH, 
[Seal]  Clerk, 

The  Tax  Court  of  the  United 

States. 
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[Endorsed]:  No.  12308.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Eddy  D. 
Field  and  Helen  Field,  Petitioners,  vs.  Commis- 
sioner of  Internal  Revenue,  Respondent.  Tran- 
script of  the  Record.  Upon  Petition  to  Review  a 
Decision  of  The  Tax  Court  of  the  United  States. 

Filed  July  29,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

Case  No.  12308 

EDDY  D.  FIELD  and  HELEN  FIELD, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE. 

STATEMENT  OF  POINTS  AND 

DESIGNATION  OF  CONTENTS  OF  RECORD 

ON  APPEAL 

Statement  of  Points 

Petitioners  in  the  above-entitled  consolidated  pro- 
ceedings intend  to  rely  upon  the  following  points 
on  appeal: 

(1)  The  Tax  Court  erred  in  holding  that  the 
tw^o  parcels  of  real  property  sold  in  1942,  and  the 
eight  parcels  of  real  property  sold  in  1943,  which 
they  had  held  for  more  than  six  months  for  invest- 
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ment  and  rental  income,  were  sales  of  property  held 
by  them  primarily  for  sale  to  customers  in  the 
ordinary  course  of  trade  or  business  of  buying  and 
selling  rental  properties. 

(2)  The  Tax  Court  erred  in  refusing  to  hold 
that  petitioners  held  the  two  parcels  of  real  estate 
sold  in  1942,  and  the  eight  parcels  of  real  estate 
sold  in  1943,  for  investment  and  rental  income  and 
were,  therefore,  entitled  to  the  benefits  of  Section 
117(a)  and/or  117(j)  of  the  Internal  Revenue  Code. 

(3)  The  Tax  Court  erred  in  holding  that  profit 
on  the  sale  of  the  two  real  properties  sold  in  1942, 
and  the  eight  parcels  of  real  property  sold  in  1943, 
which  had  been  held  by  them  for  more  than  six 
months,  were  taxable  as  ordinary  income  and  not 
at  capital  gain  rates. 

(4)  The  Tax  Court  erred  in  approving  deficien- 
cies in  income  and  Victory  taxes  against  petition- 
ers as  determined  by  the  respondent. 

Designation  of  Contents  of  Record  on  Appeal 
Petitioners  in  the  above-entitled  consolidated  pro- 
ceedings hereby  designate  the  following  portion  of 
the  records,  proceedings  and  evidence  before  The 
Tax  Court  of  the  United  States  as  material  to  the 
consideration  of  this  appeal: 

(1)  Docket  entries; 

(2)  Petition  of  petitioner,  Eddy  D.  Field, 
Docket  No.  13721; 

(3)  Petition  of  petitioner,  Helen  Field,  Docket 
No.  13722; 
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(4)  Answer  to  Petition,  Docket  No.  13721; 

(5)  Answer  to  Petition,  Docket  No.  13722; 

(6)  Findings  of  Fact  and  Opinion  of  the  Tax 
Court ; 

(7)  Decisions  of  the  Tax  Court; 

(8)  Reporter's  Transcript  of  proceedings  before 
the  Tax  Court; 

(9)  The  following  Exhibits  introduced  in  evi- 
dence by  respondent,  "A,"  "B,"  "C,"  '*D,"  "E" 

and   "F";   and 

(10)  Petition  for  Review  of  the  Decisions   of 
the  Tax  Court. 

Also  Clerk's  Certificate. 

Dated:  August  1,  1949. 

Respectfully  submitted, 

/s/  GEORGE  BOUCHARD, 

Attorney  for  Petitioners. 

Affidavit  of  Service  by  Mail. 
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DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  APPEAL 

To  Victor  S.  Mersch,  Tax  Court  of  the  United 
States,  Washington,  D.  C. 
Petitioners  in  the  above-entitled  consolidated  pro- 
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ceedings  hereby  designate  the  following  portion  of 
the  record,  proceedings  and  evidence  before  the  Tax 
Court  of  the  United  States  to  be  contained  in  the 
record  on  review  by  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit: 

(1)  Docket  Entries; 

(2)  Petitiion  of  Petitioner  Eddy  D.  Field, 
(Docket  No.  13721) ; 

(3)  Petition  of  Petitioner  Helen  Field,  (Docket 
No.  13722)  ; 

(4)  Answer  to  Petition  in  Docket  No.  13721; 

(5)  Answer  to  Petition  in  Docket  No.  13722; 

(6)  Findings  of  Fact  and  Opinion  of  the  Tax 
Court ; 

(7)  Decisions  of  the  Tax  Court; 

(8)  Reporter's  Transcript  of  the  proceedings 
before  the  Tax  Court; 

(9)  The  following  Exhibits  introduced  in  evi- 
dence by  Respondent:  Respondent's  Exhibits  "A," 
^'B,"  ''C,"  "D,"  ''E"  and  ''F." 

(10)  The  Petition  for  Review  of  the  Decisions 
of  the  Tax  Court  and  Notice  of  Filing  Petition  for 
Review,  together  with  Proof  of  Service  of  said  Pe- 
tition and  said  Notice  of  Filing  Petition; 

(11)  This  Designation  of  Contents  of  Record 
on  Appeal  and  the  Notice  of  Filing  thereof,  to- 
gether with  proof  of  service  of  said  Designation 
and  Notice. 
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Dated:     June  24tli,  1949. 

Respectifully  submitted, 

/s/  GEORGE  BOUCHARD, 

Attorney  for  Petitioners. 

Affidavit  of  service  by  mail. 

Received  and  filed  T.C.U.S.  July  1,  1949. 
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Nos.  13721  and  13722 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Eddy  D.  Field  and  Helen  Field, 

Petitioners, 
vs. 

Commissioner  of  Internal  Revenue, 

Respojtdent. 


BRIEF  FOR  PETITIONERS. 


Jurisdiction. 

This  petition  for  review  involves  deficiencies  in  Fed- 
eral income  and  Victory  taxes  for  the  year  1943  in  the 
amount  of  $7,913.65  as  to  petitioner  Eddy  D.  Field,  and 
$8,083.13  as  to  petitioner  Helen  Field.  The  cases  of  the 
two  petitioners  involve  identical  issues  and  were  consoli- 
dated for  hearing  before  the  Tax  Court  of  the  United 
States,  hereinafter  referred  to  as  "Tax  Court."  The 
decisions  of  the  Tax  Court  determining  said  deficiencies 
were  entered  May  4,  1949  [Tr.  pp.  37-38].  This  Petition 
for  Review  was  filed  July  1,  1949,  pursuant  to  the  pro- 
visions of  Sections  1141  and  1142  of  the  Internal  Code, 
26  U.  S.  C.  A.,  Sections  1141  and  1142. 
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Opinion  Below. 

The  only  previous  opinion  rendered  in  this  cause  is  the 
memorandum  opinion  of  the  Tax  Court  [Tr.  pp.  27-37]. 
This  opinion  was  not  reviewed  by  the  Tax  Court. 

Questions  Presented.  i 

The  sole  question  presented  for  decision  is  whether  the 
profits  realized  by  petitioners  on  the  sales  in  1942  of  two 
pieces  of  improved  real  estate  and  the  profits  on  the  sales 
in  1943  of  eight  pieces  of  improved  real  estate,  each  held 
by  them  for  more  than  six  months  for  investment  and 
rental  income,  are  taxable  as  ordinary  income  or  as 
capital  gain. 

Statutes  and  Regulations  Involved. 

Internal  Revenue  Code  (26  U.  S.  C.  A.): 

"Sec.   117,  Capital  Gains  and  Losses. 

(a)  Definitions — as  used  in  this  Chapter. 

-:  (1)  Capital  Assets.     The  term   'capital  assets' 

means  property  held  by  the  taxpayer  (whether  or  not 
connected  with  his  trade  or  business),  but  does  not 
include  stock  in  trade  of  the  taxpayer  or  other  prop- 
erty of  a  kind  which  would  properly  be  included  in 
the  inventory  of  the  taxpayer  if  on  hand  at  the  close 
of  the  taxable  year,  or  property  held  by  the  taxpayer 
primarily  for  sale  to  customers  in  the  ordinary  course 
of  his  trade  or  business,  or  property,  used  in  the 
trade  or  business,  of  a  character  which  is  subject  to 
the  allowance  for  depreciation  provided  in  section 
23(1),  *  *  *  or  real  property  used  in  the  trade 
or  business  of  the  taxpayer. 
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(j)  Gains  and  Losses  From  Involuntary  Con- 
version AND  From  the  Sale  or  Exchange  of 
Certain  Property  Used  in  the  Trade  or  Busi- 
ness. 

(1)  Definition  of  property  used  in  the  trade  or 
business.  For  the  purposes  of  this  subsection,  the 
term  'property  used  in  the  trade  or  business'  means 
property  used  in  the  trade  or  business  of  a  character 
which  is  subject  to  the  allowance  for  depreciation 
provided  in  section  23(1),  held  for  more  than  6 
months,  and  real  property  used  in  the  trade  or  busi- 
ness, held  for  more  than  6  months,  which  is  not  (A) 
property  of  a  kind  which  would  properly  be  includible 
in  the  inventory  of  the  taxpayer  if  on  hand  at  the 
close  of  the  taxable  year,  or  (B)  property  held  by 
the  taxpayer  primarily  for  sale  to  customers  in  the 
ordinary  course  of  his  trade  or  business.  Such  term 
also  includes  timber  with  respect  to  which  subsection 
(k)(l)   or   (2)   is  applicable. 

(2)  General  Rule. — If,  during  the  taxable  year, 
the  recognized  gains  upon  sales  or  exchanges  of 
property  used  in  the  trade  or  business,  plus  the  rec- 
ognized gains  from  the  compulsory  or  involuntary 
conversion  (as  a  result  of  destruction  in  whole  or  in 
part,  theft  or  seizure,  or  an  exercise  of  the  power  of 
requisition  or  condemnation  or  the  threat  of  immi- 
nence thereof)  of  property  used  in  the  trade  or  busi- 
ness and  capital  assets  held  for  more  than  6  months 
into  other  property  or  money,  exceed  the  recognized 
losses  from  such  sales,  exchanges,  and  conversions, 
such  gains  and  losses  shall  be  considered  as  gains 
and  losses  from  sales  or  exchanges  of  capital  assets 
held  for  more  than  6  months.  If  such  gains  do  not 
exceed  such  losses,  such  gains  and  losses  shall  not  be 
considered  as  gains  and  losses  from  sales  or  exchanges 
of  capital  assets.     *     *     * 
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Sec.  29.117-1.  Meaning  of  terms. — The  term 
'capital  assets'  includes  all  classes  of  property  not 
specifically  excluded  by  section  117(a)(1).  In  de- 
termining whether  property  is  a  'capital  asset,'  the 
period  for  which  held  is  immaterial. 

The  exclusion  from  the  term  'capital  assets'  of 
property  used  in  the  trade  or  business  of  a  taxpayer 
of  a  character  which  is  subject  to  the  allowance  for 
depreciation  provided  in  section  23(1)  and  of  real 
property  used  in  the  trade  or  business  of  a  taxpayer 
is  limited  to  such  property  used  by  the  taxpayer  in 
the  trade  or  business  at  the  time  of  the  sale,  ex- 
change, or  involuntary  conversion.  Gains  and  losses 
from  the  sale  or  exchange  of  such  property  are  not 
subject  to  the  percentage  provisions  of  section  117(b) 
and  losses  from  such  transactions  are  not  subject  to 
the  limitations  on  losses  provided  in  section  117(d), 
except  that  under  section  117(j)  the  gains  and  losses 
from  the  sale  or  exchange  of  such  property,  held  for 
more  than  six  months  may  be  treated  as  gains  and 
losses  from  the  sale  or  exchange  of  capital  assets,  and 
may  thus  be  subject  to  such  limitations.  See  section 
29,117-7.  Property  held  for  the  production  of  in- 
come, but  not  used  in  a  trade  or  business  of  the  tax- 
payer, is  not  excluded  from  the  term  'capital  as- 
sets,' even  though  depreciation  may  have  been  al- 
lowed with  respect  to  such  property  under  sections 
23(1)  prior  to  its  amendment  by  the  Revenue  Act  of 
1942.  However,  gain  or  loss  upon  the  sale  or  ex- 
change of  land  held  by  a  taxpayer  primarily  for  sale 
to  customers  in  the  ordinary  course  of  his  business, 
as  in  the  case  of  a  dealer  in  real  estate,  is  not  subject 
to  the  limitations  of  section  117(b),  (c),  and  (d). 
The  term  'ordinary  net  income'  as  used  in  these  regu- 
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lations  for  the  purposes  of  section  117  means  net  in- 
come exclusive  of  gains  and  losses  from  the  sale  or 
exchange   of   capital   assets. 

Sec.  29,117-7.  Gains  and  losses  from  involuntary 
conversions  and  from  the  sale  or  exchange  of  certain 
property  used  in  the  trade  or  business.— Section 
117(j)  provides  that  the  recognized  gains  and  losses 

(a)  from  the  sale,  exchange,  or  involuntary  con- 
version of  property  used  in  the  trade  or  business  of 
the  taxpayer  at  the  time  of  the  sale,  exchange,  or  in- 
voluntary conversion,  held  for  more  than  six  months, 
which  is 

(1)  of  a  character  subject  to  the  allowance 
for  depreciation  provided  in  section  23(1),   or 

(2)  real  property, 

provided  that  such  property  is  not  of  a  kind  which 
would  properly  be  includible  in  the  inventory  of  the 
taxpayer  if  on  hand  at  the  close  of  the  taxable  year, 
or  is  not  held  by  the  taxpayer  primarily  for  sale  to 
customers  in  the  ordinary  course  of  trade  or  busi- 
ness.    *     *     *     shall  be  treated  as  gains  and  losses 
from  the  sale  or  exchange  of  capital  assets  held  for 
more  than  six  months  if  the  aggregate  of  such  gains 
exceeds  the  aggregate  of  such  losses.     If  the  aggre- 
gate of  such  gains  does  not  exceed  the  aggregate  of 
such  losses,  such  gains  and  losses  shall  not  be  treated 
as  gains  and  losses  from  the  sale  or  exchange  of 
capital  assets." 


Statement  of  Facts. 

This  proceeding  was  submitted  to  the  Tax  Court  on  the 
pleadings,  oral  testimony  offered  by  the  petitioners  and 
exhibits  introduced  in  evidence  of  the  hearing. 

The  respondent  introduced  no  evidence.  The  facts  here 
involved  may  be  summarized  as  follows: 

1.  Petitioner  Eddy  D.  Field  became  a  real  estate  sales- 
man in  Los  Angeles  in  1926.  In  1927  he  obtained  a  real 
estate  broker's  license  and  has  been  engaged  in  business 
as  a  real  estate  and  insurance  broker  since  that  time  [Tr. 
p.  45].  He  started  with  no  money.  He  married  peti- 
tioner Helen  Field  in  1929.  Mrs.  Field  has  never  been 
connected  with  his  brokerage  or  insurance  business  [Tr. 
p.  45].  He  started  in  this  business  with  two  associates 
in  1927;  in  1934  petitioner  bought  out  his  associates 
and  has  since  that  date  owned  and  operated  the  brokerage 
and  insurance  business  on  his  own  account  [Tr.  p.  46]. 

2.  As  a  broker  he  represents  buyers  and  sellers  of 
real  estate  on  a  commission  basis.  He  has  never  repre- 
sented himself  to  be  anything  but  a  real  estate  and  in- 
surance broker  [Tr.  p.  47]. 

3.  In  1934  petitioner  and  his  wife  organized  a  corpora- 
tion known  as  Oxford  Associates  paying  in  $2,000  for  the 
stock  of  this  company  which  they  owned  equally.  This 
company  was  organized  by  them  to  purchase  rental  income 
properties  as  investments  [Tr.  pp.  47-48].  At  that  time 
petitioner  had  limited  means  and  had  to  purchase  small 
properties  such  as  duplexes  or  4-unit  apartments  which 
could  be  purchased  for  small  down  payments  of  from 
$500  to  $1500  and  the  balance  secured  by  mortgage.  Ox- 
ford Associates  bought  any  small  property  that  it  could 
afford  which  would  return  a  rental  income   [Tr.  p.  48]. 
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4.  Between  1934  and  1941  this  corporation  acquired 
nineteen  pieces  of  such  property  [Tr.  p.  49].  One  or  two 
properties  were  sold  by  the  Corporation  during  those 
years  but  most  were  held  as  income  producing  units.  On 
December  31,  1941,  the  corporation  was  dissolved  and 
the  properties  were  distributed  to  petitioners  [Tr.  p.  49]. 
They  still  own  twelve  of  the  nineteen  properties  distributed 
to  them  [Tr.  p.  49]. 

5.  In  1942  petitioner  Eddy  D.  Field  sold  for  others 
as  a  broker  148  pieces  of  property  on  which  he  received 
total  commissions  of  $52,000.00,  and  in  1943  he  sold  as 
a  broker  for  others  155  pieces  of  property,  receiving  total 
commissions  of  $71,000  [Respondent's  Exhibits  "C,"  ''D," 
"E"  and  "F"].  In  1942  petitioners  received  as  rental 
income  from  investment  properties  $11,287  and  in  1943 
received  rental  income  of  $16,958  [see  same  Exhibits]. 

6.  The  tax  returns  filed  by  petitioners  for  1942  and 
1943  [Respondent's  Exhibits  "C,"  "D,"  "E"  and  "F"] 
show  date  of  acquisition  of  the  properties  involved  in  this 
proceeding,  the  cost  and  selling  price  and  date  of  sales.  It 
was  stipulated  that  the  facts  shown  on  these  returns  with 
respect  to  such  matters  are  correct  [Tr.  p.  44].  The 
properties  which  are  showni  on  the  returns  as  acquired  by 
petitioner  January  1,  1942,  are  the  properties  petitioner 
received  from  Oxford  Associates  on  liquidation  on  that 
date.  These  properties  were  all  acquired  by  petitioners' 
corporation  between  1934  and  1941. 

7.  In  January,  1942,  petitioner  Helen  Field  sold  a  resi- 
dence at  1500  South  Hauser.  She  acquired  a  half  interest 
in  the  property  in  1936  and  purchased  the  remaining  one- 
half  interest  in  1939.  The  profit  on  this  sale  was  re- 
ported as  long  term  capital  gain  by  petitioners  on  com- 
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munity  property  basis.  However,  this  was  in  error  because 
the  property  is  the  separate  property  of  petitioner  Helen 
Field  and  not  community  property.  Her  mother  and  sister 
lived  in  this  property  and  it  was  sold  because  the  doctor 
had  advised  petitioner's  mother  she  should  move  out  of 
that  locality. 

8.  Petitioners  sold  two  properties  in  1942,  Longwood 
in  March  and  Roxbury  in  July.  Although  Longwood  had 
been  acquired  by  Oxford  Associates  several  years  before, 
the  profit  on  this  sale  was  reported  as  short  term  gain 
because  it  was  sold  by  petitioners  within  six  months  from 
the  date  it  was  distributed  to  them  by  the  Corporation. 
The  method  of  reporting  the  profit  on  this  sale  is  not  in 
controversy.  Roxbury  was  a  four-unit  apartment  acquired 
by  Oxford  Associates  in  1938,  with  a  down  payment  of 
$1500.  It  produced  a  rental  income.  It  was  sold  in  1942 
to  apply  on  the  purchase  price  of  an  8-unit  apartment  on 
Commodore  Sloat  Drive. 

9.  In  1943  petitioners  sold  eight  pieces  of  improved 
real  estate  held  by  them  for  more  than  six  months  and 
purchased  for  investment  and  rental  income  and  reported 
in  their  tax  returns  as  long  term  capital  gain  the  profit 
from  their  sale.  These  properties  are  known  as  Lajolla, 
Vineyard,  Kenmore,  Commodore  Sloat  Drive,  Croft, 
High-Point,  Beechwood,  Clark.  The  petitioners  sold  the 
first  four  of  these  properties,  namely  Lajolla,  Vineyard, 
Kenmore  and  Commodore  Sloat,  in  order  to  purchase  a 
5-story,  75-unit  apartment  house  known  as  Cherokee.  The 
Cherokee  property  was  purchased  in  July,  1943,  for  $176,- 
000  and  required  a  down-payment  of  $35,000  and  an  ad- 
ditional $1500  for  taxes  and  escrow  expenses.  This  apart- 
ment building  is  still  owned  by  petitioners  although  they 


have  received  offers  to  sell  it  for  $450,000  [Tr.  p.  53]. 
The  original  mortgage  of  $140,000  had  been  reduced  at 
the  time  of  trial  to  approximately  $50,000  [Tr.  p.  53]. 
Petitioners  received  monthly  rentals  of  approximately 
$1900  from  the  properties  sold  to  finance  the  Cherokee 
purchase,  whereas  the  rental  of  Cherokee  Apartments  is 
in  excess  of  $4600.00  monthly. 

10.  The  Lajolla  property  was  acquired  by  the  Corpora- 
tion in  1938.  A  bowling  alley  and  liquor  store  had  been 
built  next  to  it  and  it  became  undesirable  rental  property. 

1 1 .  The  Vineyard  property  was  acquired  by  the  Cor- 
poration in  1936.  The  Kenmore  property  had  been  ac- 
quired in  1943.  The  Commodore  Sloat  was  acquired  in 
1943.  Croft  was  a  duplex  purchased  ly  petitioners'  cor- 
poration in  1935  and  was  sold  in  1943  to  purchase  a 
12-unit  apartment  on  Orange.  The  Clark  property  was  a 
4-unit  apartment  acquired  in  1946;  in  1943  rents  on  it  were 
frozen  and  petitioner  sold  it  to  buy  two  double  bungalows 
on  corner  lot  which  they  considered  a  better  investment. 
High-Point  was  a  house  acquired  in  1936  by  petitioners' 
corporation  which  became  vacant  and  rents  were  frozen  at 
$60  per  month.  It  and  the  Beechwood  property  were 
sold  in  1943  to  acquire  an  interest  in  a  six-story  apartment 
building  on  Gramercy  Street. 

12.  All  of  the  properties  acquired  prior  to  1942  by 
petitioners'  corporation  were  small  units  bought  for  rental 
income  and  were  purchased  on  small  down  payments,  rang- 
ing from  $500  in  the  case  of  Croft,  and  $1500  in  the  case 
of  Roxbury. 

13.  Petitioner  never  used  any  of  the  money  received  by 
him  from  any  of  these  sales  in  his  brokerage  and  insur- 
ance business  but  rather  took  money  from  that  business 
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to  acquire  his  rental  properties  [Tr.  p.  57].  The  monies 
received  from  the  sales  of  these  properties  were  either 
invested  in  better  rental  property  or  used  to  pay  off  exist- 
ing trust  deeds  on  properties  which  petitioners  owned, 
thereby  increasing  their  equity  [Tr.  p.  57].  Petitioner 
testified  that  the  properties  sold  in  1943  were  never  held 
primarily  for  sale  but  were  held  primarily  as  investments 
and  for  rental  income  [Tr.  p.  58].  Petitioner  Eddy 
Field  had  three  real  estate  brokerage  and  insurance  offices. 
Neither  he  nor  any  of  his  employees  in  the  brokerage  of- 
fices devoted  any  time  to  the  management  of  his  invest- 
ment properties  [Tr.  p.  58]. 

14.  Petitioners  have  still  retained  good  properties  pur- 
chased many  years  ago.  For  example,  they  still  own  a 
2-store  and  6-apartment  unit  at  338  North  La  Brea  ac- 
quired in  1936,  which  is  a  good  rental  property  [Tr.  p. 
58].  Also  in  1938  they  acquired  a  4-story  brick  45-unit 
apartment  known  as  the  Baker  Apartment.  Petitioners 
have  had  numerous  offers  to  sell  that  property  and  have 
turned  down  as  much  as  $135,000  for  it.  They  have  re- 
fused to  sell  because  it  is  the  type  of  property  they  want 
to  keep  because  it  shows  a  good  rental  income,  is  a  sound 
investment  and  is  in  a  good  location   [Tr.  p.  59]. 

15.  Petitioners  started  to  make  real  estate  investments 
in  small  properties  because  that  was  all  they  could  afford, 
but  their  objective  was  to  acquire  properties  with  large 
units.  It  was  their  idea  as  they  could  afford  larger  units 
they  would  dispose  of  the  smaller  ones  with  which  to  make 
the  purchases.  Their  earnings  were  used  to  buy  small 
places  until  they  found  and  could  afford  large  units  such 
as  the  Cherokee,  and  when  they  found  such  opportunities 
they  sold  the  small  ones  and  bought  the  large  ones.  The 
large  units  they  still  own. 
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specifications  of  Error. 

(1)  The  Tax  Court  erred  in  holding  that  the  two  real 
properties  sold  by  petitioners  in  1942  and  the  eight  real 
properties  sold  by  them  in  1943,  which  properties  they  had 
held  for  more  than  six  months  as  investments  and  for 
rental  income,  were  sales  of  properties  held  primarily  for 
sale  to  customers  in  the  ordinary  course  of  their  trade 
or  business  of  buying  and  selling  rental  properties. 

(2)  The  Tax  Court  erred  in  refusing  to  hold  that  peti- 
tioners held  said  ten  parcels  of  real  estate  for  investment 
and  rental  income  and  in  failing  to  hold  that  petitioners 
were,  therefore,  entitled  to  the  benefits  of  Section  117(a) 
and  Section  117(j)  of  the  Internal  Revenue  Code. 

Summary  of  Argument. 

( 1 )  The  sole  point  of  disagreement  is  whether  the  profit 
on  the  sale  of  the  ten  parcels  of  real  estate  referred  to  are 
taxable  at  capital  gain  rates  or  as  ordinary  income.  This 
depends  upon  the  intent  of  petitioners  in  acquiring  and 
selling  said  eight  parcels. 

(2)  The  finding  that  the  properties  in  question  were  held 
primarily  for  sale  to  customers  in  the  ordinary  course  of 
petitioner's  trade  or  business  finds  no  support  in  the  evi- 
dence. 

(3)  The  Tax  Court's  Conclusion  of  Law  is  inconsistent 
with  its  Findings  of  Fact  because  the  Findings  properly 
made  compel  the  conclusion  that  the  properties  in  question 
were  capital  assets. 

(4)  Should  this  Court  be  of  the  opinion  that  the  Tax 
Court  drew  the  ultimate  inference  which  supports  its  de- 
cision, it  nevertheless  remains  free  to  draw  its  ultimate 
inferences  and  conclusions  which  in  its  opinion  the  Find- 
ings of  the  Tax  Court  reasonably  induce. 
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ARGUMENT. 
I. 

The  Sole  Question  Is  Whether  the  Two  Parcels  Sold 
in  1942  and  the  Eight  Parcels  Sold  in  1943  of  Im- 
proved Real  Estate  Were  Assets  of  a  Kind  En- 
titled to  the  Benefit  of  Section  117  of  the  Internal 
Revenue  Code. 

There  is  no  question  raised  as  to  the  cost,  selling  price, 
holding  period,  or  profit  on  the  sales  of  these  properties. 
It  was  stipulated  that  these  facts  are  clearly  shown  on 
petitioners'  Tax  Returns,  Exhibits  "C,"  "D,"  "E"  and 
"F."  The  properties  involved  are  set  forth  in  the  Tax 
Court's  Findings  as  the  long  term  capital  gain  reported  by 
petitioners  in  their  1942  and  1943  Tax  Returns.  In  addi- 
tion the  Tax  Court  found  that  petitioners  in  1943  sold 
seven  pieces  of  real  estate  held  for  less  than  six  months, 
the  dates  of  acquisition  and  sale  being  set  forth  in  the 
Findings. 

The  Tax  Court's  opinion  begins  by  starting  as  follows: 

''Specifically  the  question  herein  is  whether  the 
properties  sold  by  petitioners  in  1942  and  1943  were 
capital  assets  within  the  meaning  of  Section  117(a) 
( 1 )  of  the  Internal  Revenue  Code,  or  were  'properties 
held  by  the  taxpayer  primarily  for  sale  to  customers 
in  the  ordinary  course  of  his  trade  or  business'." 

It  is  respectfully  submitted  that  that  is  not  the  question 
in  this  case.  The  sole  question  is  whether  the  two  prop- 
erties sold  in  1942  and  the  eight  sold  in  1943  and  held 
for  more  than  six  months,  are  entitled  to  the  benefit  of 
Section  117  of  the  Internal  Revenue  Code  and  the  profit 
on  their  sale  therefore  taxable  as  "capital  gains."  We  are 
not  at  all  concerned  with  whether  or  not  other  properties 
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owned  and  sold  by  petitioners  in  1943  were  or  were  not 
entitled  to  the  benefits  of  that  section.  We  are  concerned 
only  with  the  properties  which  we  reported  for  tax  pur- 
poses as  capital  gains. 

If  the  properties  in  question  were  held  as  investments 
and  for  rental  income  they  are  capital  assets  as  defined 
in  Section  117(a)  of  the  Code;  if  it  be  held  that  petition- 
ers were  engaged  in  the  business  of  holding  rental  prop- 
erties for  the  production  of  rental  income  the  profit  on 
their  sale  is  taxable  as  capital  assets  under  Section  117(j) 
of  the  Code.  The  deficiency  letter  by  which  respondent 
determined  the  deficiencies  in  question  states: 

''The  properties  sold  in  1942  and  1943  from  which 
you  reported  net  capital  gains  in  the  amount  of  $3,- 
607.19  and  $29,239.73  respectively,  are  not  capital 
assets  within  the  meaning  of  Section  117(a)(1)  of 
the  Internal  Revenue  Code,  and  the  gains  from  the 
exchange  or  sale  of  the  properties  reported  in  1942 
and  1943  are  fully  taxable  as  business  income,  *  *  *" 

It  will  be  noted  that  the  Commissioner's  determination 
was  based  solely  upon  the  ground  that  in  his  opinion  these 
assets  were  not  capital  assets  within  the  meaning  of  Sec- 
tion 117(a)  (1).  He  made  no  determination  as  to  whether 
or  not  the  holding  of  these  properties  was  of  such  a  char- 
acter as  to  be  entitled  to  the  remedial  provision  of  Section 
117(j)  of  the  Code.  It  is  the  petitioner's  contention  that 
the  properties  in  question  were  capital  assets  within  the 
meaning  of  Section  117(a)  but  that  in  any  event  they 
were  properties  entitled  to  the  benefits  of  Section  117(j). 
This  depends  upon  the  intent  of  petitioners  in  acquiring 
and  holding  said  real  estate. 
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II. 

There  Is  No  Evidence  to  Support  the  Tax  Court's 
Finding  That  the  Two  Properties  Sold  in  1942  and 
the  Eight  Parcels  Sold  in  1943  Were  Properties 
Held  Primarily  for  Sale  to  Customers  in  the  Ordi- 
nary Course  of  TheirTrade  or  Business  of  Buying 
or  Selling  Real  Estate  for  Profit. 

Petitioner  Eddy  D.  Field  was  the  only  witness  who  testi- 
fied. His  testimony  shows  that  he  has  been  a  real  estate 
broker  in  Los  Angeles  since  1927  earning  his  living  by 
commissions  earned  on  the  sale  of  properties  belonging 
to  others;  that  when  he  started  he  had  no  financial  re- 
sources; that  he  started  business  with  two  associates  but 
finally  in  1934  had  acquired  the  interest  in  the  brokerage 
business  of  the  other  two  partners  and  since  said  date  has 
operated  his  brokerage  and  insurance  business  himself;  as 
a  broker  he  listed  for  sale  properties  of  other  persons, 
advertised  such  properties,  put  signs  upon  them,  and  em- 
ployed salesmen  to  sell  them  [Tr.  p.  11].  In  1934  he  and 
his  wife  organized  a  company  known  as  Oxford  Asso- 
ciates, in  which  they  owned  equally  all  of  the  stock.  They 
organized  this  company  for  the  purpose  of  purchasing 
rental  income  properties  as  investments.  Their  resources 
were  limited  and  they  started  by  purchasing  small  proper- 
ties, duplexes  of  three  or  four  units,  requiring  down  pay- 
ments of  from  $500  to  $1,000.  Petitioners  paid  into  the 
corporation  $2,000  for  their  stock  and  the  title  to  rental 
properties  purchased  were  taken  in  the  name  of  the  corpo- 
ration [Tr.  pp.  12-13].  These  properties  were  purchased 
with  a  small  down  payment  and  a  mortgage  given  for  the 
balance  of  the  purchase  price.  The  corporation  acquired 
between  its  organization  in  1934  and  its  dissolution  De- 
cember 31,  1941,  nineteen  propertie$.    On  this  latter  date 
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the  corporation  was  dissolved  and  the  properties  distributed 
to  petitioners  in  exchange  for  their  stock.  Of  those  nine- 
teen properties  so  acquired  by  the  corporation  petitioners 
still  own  twelve. 

In  1942,  petitioner  Helen  Field  sold  a  residence  prop- 
erty on  South  Hauser  which  was  her  separate  property 
and  which  she  acquired  in  1936,  because  her  mother  and 
sister  were  living  there.  On  doctor's  instruction,  the 
mother  was  advised  to  seek  a  new  location.  Although 
petitioners  reported  this  as  community  property,  it  is  ob- 
vious that  that  was  an  error  on  their  part.  The  property 
was  the  separate  property  of  petitioner  Helen  Field  and 
the  profit  is  taxable  to  her.  Petitioner  Helen  Field  had 
never  been  in  any  business  and  the  sale  of  that  one  prop- 
erty by  her  is  clearly  the  sale  of  a  capital  asset. 

Two  other  properties  were  sold  by  petitioners  in  1942 — 
Longwood  and  Roxbury.  No  evidence  was  offered  with 
respect  to  reasons  for  the  sale  of  Longwood  as  its  profit 
was  reported  as  short  term  gain  because  it  was  sold  less 
than  six  months  after  January  1,  1942,  the  date  petitioners 
acquired  it  on  liquidation  of  Oxford  Associates.  The 
other  property,  Roxbury,  was  a  4-unit  rental  property 
acquired  in  1938.  It  was  sold  in  1942  to  purchase  an 
8-unit  rental  property. 

The  foregoing  states  absolutely  all  the  evidence  with 
respect  to  the  sales  in  1942,  and  yet  the  Tax  Court  held 
that  the  evidence  showed  that  these  properties  were  held 
primarily  for  sales  to  customers  in  the  ordinary  course 
of  their  trade  or  business  of  buying  and  selling  real  estate 
for  profit.  It  is  an  almost  incredible  finding,  but  shows  a 
lack  of  consideration  given  the  undisputed  facts  by  the 
Tax  Court 
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Petitioners  sold  eight  rental  properties  in  1943.  The 
only  evidence  in  the  record  as  to  why  these  eight  proper- 
ties were  purchased  and  sold  is  the  uncontradicted  evidence 
of  petitioner  Eddy  Field.  Six  of  the  8  properties  had 
been  acquired  by  the  petitioner's  corporation  between  1935 
and  1941.  He  testified  they  had  all  been  purchased  for 
investment  and  rental  income  and  had  been  bought  be- 
cause they  were  purchased  with  small  down  payments 
and  the  balance  on  mortgages.  He  testified  that  it  was 
his  hope,  as  his  financial  resources  permitted,  to  invest  in 
larger  rental  units.  Four  of  these  properties  were  sold 
in  1943  to  raise  money  with  which  to  purchase  a  5-story 
75-unit  apartment  house  building  known  as  Cherokee, 
a  rental  property  that  produced  $4600  a  month  rent  as 
opposed  to  $1900  a  month  return  by  the  rental  properties 
he  sold  in  order  to  buy  it.  Petitioners  still  own  Cherokee 
in  spite  of  opportunities  to  resell  it  at  a  tremendous  profit 
and  petitioners  have  decreased  the  mortgage  from  $140,000 
at  the  time  of  purchase,  to  approximately  $50,000  at  the 
time  of  trial.  This,  we  submit,  is  evidence  of  the  fact 
that  petitioner  was  trying  to  consolidate  his  equities  in 
larger  rental  properties  rather  than  holding  smaller  ones. 
Two  other  properties  in  question  were  sold  to  purchase  an 
interest  in  a  6-story  apartment  building  known  as 
Gramercy.  Of  the  two  other  properties  sold,  one  was 
sold  to  buy  a  double  bungalow  considered  a  better  in- 
vestment, and  the  other  was  sold  because  it  became  vacant 
and  rents  were  frozen.  In  each  instance,  the  monies 
which  petitioner   realized   from  the  sale  of  these  rental 
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properties  was  used  to  purchase  larger  rental  properties 
which  produced  a  larger  rental  income. 

Petitioner  further  testified  that  no  one  in  his  employ 
had  anything  to  do  with  the  sale  of  these  properties,  that 
they  were  not  advertised  for  sale  or  listed  by  his  broker- 
age office  for  sale  and  that  they  were  separately  set  up 
in  the  books  of  account  as  his  personal  investments. 

There  is  not  one  bit  of  evidence  in  the  record  to  support 
the  finding  that  Petitioner  sold  any  of  these  properties  to 
realize  a  profit.  The  evidence  is  he  sold  them  to  raise 
cash  to  buy  larger  rental  properties  which  he  considered 
more  desirable  investments. 

The  Tax  Court's  findings  relate  to  intent.  It  is  sub- 
mitted that  the  Court  had  no  alternative  on  the  uncontra- 
dicted evidence  but  to  find  that  petitioners'  intent  was  to 
hold  these  properties  for  investment  and  rental  income. 
See  For  an  v.  Commissioner,  165  F.  2d  705.  The  question 
in  that  case  was  the  intent  of  the  taxpayer  in  respect  to 
certain  property,  whether  he  intended  to  hold  it  for  in- 
vestment or  for  sale.  The  taxpayer's  testimony  as  to  his 
intent  was  the  only  evidence  before  the  Court  but  the 
Tax  Court  held  the  properties  were  held  for  sale  by  the 
taxpayers.  In  reviewing  the  Tax  Court's  opinion  the 
Court  of  Appeals  distinguished  Greene  v.  Commissioner, 
141  R  2d  645,  and  said: 

"The  distinction  between  that  case  and  this  is  found 
in  the  majority  opinion  in  these  words: 

"  There  was  no  direct  proof  of  intent  or  purpose 
even  in  the  testimony  of  Mr.  Greene  (taxpayer)  and 
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the  Tax  Court  was  required  to  draw  an  inference  as 
to  this  ultimate  fact  from  the  circumstantial  evidence 
relative  thereto.'     Here  there  is  direct  and  positive 
evidence  from  the  witness  who  best  knows  that  this 
property  was  for  17  months  being  held  as  an  invest- 
ment and  not  held  for  sale  to  customers.    His  testi- 
mony is  consistent  with  every  proven  fact.    He  gives 
a  credible  reason  why  it  was  not  for  sale  and  why 
finally  in  1941  he  did  sell  it.     We  think  the  Court's 
refusal  to  follow  the  sworn  testimony  is  contrary  to 
law,  and  requires  the  setting  aside  of  its  fact-finding 
as  it  would  that  of  a  jury.     We  quote  from  Penn. 
Railroad  Co.  v.   Chamberlain,  288  U.  S.  333,  page 
340,  53  Supreme  Court,  391,  394,  77'  L.  Ed.  819, 
'And  the  desired  inference  is  precluded  for  the  fur- 
ther reason  that  respondent's  right  of  recovery  de- 
pends upon  the  existence  of  a  particular  fact  which 
must  be  inferred  from  proven  facts,  and  this  is  not 
permissible  in  the  face  of  the  positive  and  otherwise 
uncontradicted   testimony   of   unimpeached   witnesses 
consistent  with  the  facts  actually  proved,  from  which 
testimony  it  affirmatively  appears  that  the  fact  sought 
to  be  inferred  did  not  exist.     This  conclusion  results 
from  a  consideration  of  many  decisions,  of  which 
the  following  are  examples    (citing  cases)  :     A  re- 
buttable inference  of  fact    *    *    *    "must  necessarily 
yield  to  credible  evidence  of  the  actual  occurrence."  ' 
We  recognize  that  intent  may  be  proved  by  circum- 
stances, and  that  a  party's  testimony  as  to  his  intent 
may  be  rebutted  by  proof  of   circumstances  which 
are  inconsistent  therewith.    We  hold  that  no  circum- 


—IP- 
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with  the  reasonable  and  uncontradicted  testimony  of 
Foran." 

That  is  the  identical  situation  we  have  here.  Petitioner 
testified  that  he  had  held  these  properties  as  investments 
and  for  rental  income;  that  four  of  them  were  sold  in  1943 
to  raise  money  to  purchase  the  75-unit  apartment  which 
was  producing  almost  two  and  one-half  times  as  much 
monthly  rental  income.  One  was  sold  because  it  was 
vacant  and  rents  frozen  and  the  neighborhod  had  become 
undesirable.  Two  were  sold  to  purchase  more  desirable 
income  producing  property — an  interest  in  a  6-story  apart- 
ment known  as  Gramercy. 

Shortly  after  the  decision  in  the  case  at  Bar  the  Tax 
Court  in  a  decision  reviewed  by  the  entire  court,  passed 
on  what  a  security  dealer  must  do  to  realize  capital  gain 
from  a  sale  of  securities  of  the  same  kind  as  those  in  which 
he  deals.  In  the  case  of  Van  Tuyl,  T.  C.  119,  the  tax- 
payer's firm  was  an  "over-the-counter"  house  specializing 
in  defaulting  railroad  securities.  During  1942,  1943,  and 
1944,  the  firm  made  many  purchases  and  sales  of  two  such 
issues.  All  transactions  were  entered  on  its  books  in 
regular  trading  accounts.  In  October  1942,  believing  that 
the  bonds  were  good  for  a  long  pull,  the  firm  purchased  a 
$35,000  block  which  it  requested  its  bank  to  segregate  and 
not  deliver  out  of  its  account  until  further  notice.  The 
Bank  acknowledged  the  advice,  setting  forth  the  number 
of  the  bonds  so  segregated.     It  placed  the  bonds  in  a 
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separate  envelope  and  notified  its  security  clerk  to  keep  it 
separate  from  other  bonds  held  as  collateral  for  the  firm's 
loans.  On  the  firm's  books  the  purchase  was  first  entered 
in  the  regular  trading  account  but  at  the  end  of  the  month 
it  was  transferred  to  a  special  account  separate  from  the 
regular  trading  ledger.  After  closing  out  the  regular 
account  for  October  1942,  the  firm  discovered  that  due  to 
an  error,  the  account  was  short  $10,000  par  value  of  the 
bonds  in  question.  In  November,  to  cover  the  shortage, 
it  requested  the  Bank  to  release  $10,000  of  the  frozen 
bonds,  which  was  done.  Shortly  thereafter  the  firm  pur- 
chased additional  blocks  of  the  same  bonds  and  replaced 
those  which  it  had  withdrawn  from  the  frozen  account.  In 
1944  the  frozen  bonds  were  sold  at  a  profit.  • 

The  Commissioner  treated  the  profit  as  ordinary  income, 
arguing  that  the  bonds  were  originally  acquired  as  inven- 
tory items  and  that  a  mere  intention  to  switch  them  to 
investments  did  not  convert  the  profit  into  capital  gain. 
The  Court  held  that  that  argument  did  not  apply  to  the 
facts  here.  These  securities  were  acquired  as  investments 
and  consistently  held  as  such.  It  was  held  immaterial  that 
some  of  them  were  immediately  released  and  treated  as 
inventory  items,  since  the  taxpayer  showed  that  this  was 
done  merely  to  correct  an  error. 

Shortly  after  this  case  the  Tax  Court  decided  the  case 
of  Carl  Marks  &  Co.,  Inc.,  12  T.  C.  161.  In  that  case 
the  taxpayer  was  a  large  dealer  in  foreign  securities.  On 
December  29,  1941,  it  transferred  a  block  of  these  securi- 
ties, which  it  had  held  in  inventory,  to  an  investment  ac- 


I 


—21— 

count.  This  block  and  other  subsequent  purchases  were 
segregated  both  on  the  books  and  physically  and  were 
treated  in  a  manner  substantially  different  from  the  way 
the  inventory  securities  were  handled.  The  transferred 
securities  were  later  sold  at  a  profit  which  was  determined 
after  using  as  cost  their  value  on  the  date  they  were 
shifted  from  inventory.  The  unanimous  court  held  that 
the  profits  were  properly  treated  as  capital  gain.  Citing 
the  Van  Tuyl  case  the  Court  states : 

"Certainly  it  cannot  be  argued  that  securities  once 
acquired  for  resale  to  customers  must  forever  retain 
their  dealer  status  when  in  fact  there  has  been  a  con- 
version of  those  securities  from  a  dealer  to  an  invest- 
ment account." 

The  crucial  fact  is  the  purpose  for  which  the  securities 
were  held  prior  to  their  sale.  The  detailed  steps  taken  to 
segregate  the  investment  from  the  inventory  securities 
established  their  investment  character. 

On  July  6,  1949,  the  Tax  Court  decided  the  case  of 
Nelson  A.  Farry  v.  Commissioner,  13  T.  C.  No.  3.  In 
this  case  the  taxpayer  was  simultaneously  engaged  in  two 
types  of  real  estate  transactions.  He  was  active  in  the 
sale  of  houses  and  lots  in  subdivisions  he  had  developed 
and  also  held  large  numbers  of  low-grade  buildings  for 
the  rental  income  they  produced.  In  1944  and  1945,  as  a 
result  of  the  rent  freeze  and  the  increased  demand  for 
housing,  he  decided  to  sell  his  rental  properties.  He  sold 
19  in  1944  and  27  in  1945.  Most  of  them  had  been  held 
for  over  a  year  and  some  for  as  long  as  11  years. 
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The  Commissioner  contended  that  the  profits  from  the 
sale  of  the  rental  profits  were  taxable  as  ordinary  income, 
contending  that  petitioner  was  holding  the  rental  properties 
primarily  for  sale  to  customers  in  the  ordinary  course  of 
his  trade  or  business.  The  Tax  Court  held  that  the  profits 
had  been  properly  returned  as  capital  gain,  that  they  had 
been  bought  and  held  primarily  for  investments  and  not 
for  sale  to  customers  in  the  ordinary  course  of  business. 
The  fact  that  the  taxpayer  was  also  a  dealer  in  real  estate 
was  immaterial.  The  Court,  stating  that  if  petitioner  was 
holding  the  properties  primarily  for  sale  to  customers  they 
were  not  capital  assets,  said: 

"However,  it  seems  to  us  that  petitioner  has  proved 
by  overwhelming  evidence  that  he  purchased  and  held 
these  properties  primarily  for  investment  purposes. 
The  fact  that  in  the  taxable  years  he  received  satisfac- 
tory offers  for  some  of  them  and  sold  them  does  not 
establish  that  he  was  holding  them  'primarily  for  sale 
to  customers  in  the  ordinary  course  of  his  trade  or 
business.'  The  evidence  shows  that  he  was  holding 
them  for  investment  purposes  and  not  for  sale  as  a 
dealer  in  real  estate." 

If  this  Court  should  be  of  the  opinion  that  the  taxpayer 
was  in  the  business  of  holding  real  estate  for  rental  pur- 
poses, nevertheless,  under  Section  117(j)  of  the  Internal 
Revenue  Code,  the  profits  from  the  sale  of  such  properties 
are  taxable  as  capital  gains  unless  the  properties  are  held' 
primarily  for  sale  to  customers  in  the  ordinary  course  of 
trade  or  business.  (See  Nelson  A.  Farry,  Inc,  13  T.  C. 
3;  Solomon  Wright,  Jr.  v.  Commissioner,  9  T.  C,  173, 
Acq.  by  Commissioner,  942  to  C.  B.  5 ;  Elgin  Building  Cor- 
poration, T.  C.  M.  (C.  C.  H.  Decision  T.  C,  Memorandum 
of  Decisions  16831).) 


j 


—23— 

III. 

The  Tax  Court's  Conclusion  of  Law  Is  Inconsistent 
With  Its  Findings  of  Fact  Because  the  Findings 
Properly  Made  Compel  the  Conclusion  That  the 
Properties  in  Question  Were  Capital  Assets. 

Had  the  Tax  Court  made  the  Finding  which,  it  is  sub- 
mitted, is  the  only  Finding  it  could  make  on  the  uncon- 
tradicted evidence  its  Conclusion  of  Law  under  Section 
117  of  the  Code  had  to  be  that  the  profit  from  the  sale 
of  these  properties  was  taxable  at  capital  gain  rates  as 
reported  by  petitioners. 

In  its  Opinion,  as  distinguished  fror^  its  Findings  of 
Fact,  the  Tax  Court  gave  its  reasons  justifying  its  Con- 
clusion that  the  two  properties  sold  in  1942  and  the  eight 
properties  sold  in  1943  were  not  taxable  as  capital  assets. 

Its  Conclusion  can  only  be  reached  by  the  application  of 
a  Rule  of  Law  to  the  facts  as  found  by  drawing  an  infer- 
ence from  such  facts  to  reach  an  ultimate  Conclusion  of 
Fact  that  said  properties  were  not  held  for  investment  but 
were  held  primarily  for  sale.  There  is  no  fact  found  which 
compels  the  Finding  that  these  properties  were  held  pri- 
marily for  sale  to  customers  in  the  taxpayer's  trade  or 
business. 

The  factors  relied  upon  by  the  Tax  Court  are  the  fre- 
quency and  continuity  of  sales.  This  cannot  apply  to  the 
sales  in  1942  when  there  were  only  two  sales  by  petitioners 
of  rental  properties  each  of  which  had  been  held  for  sev- 
eral years  and  one  sale  by  Petitioner  Helen  Field  of 
rental  property  owned  by  her.  Research  does  not  disclose 
any  Rule  of  Law  which  if  applied  to  these  facts  requires 
the  Tax  Court  Conclusion,  and  in  the  face  of  uncontra- 
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dieted  testimony  to  the  contrary  neither  of  these  factors 
give  rise  to  a  justifiable  inference  that  these  properties 
were  held  primarily  for  sale.  These  factors  are  significant 
only  in  so  far  as  they  bear  upon  the  factual  issue  of  the 
intention  of  petitioners,  namely,  did  they  hold  these  prop- 
ties  for  investment  or  for  resale? 

There  are  other  factors  in  this  case  which  bear  on  the 
question  of  intention.  It  is  not  disputed  that  all  of  the 
properties  in  question  were  purchased  as  investment  and 
for  rental  income — in  fact,  the  Tax  Court  finds  substan- 
tially that  this  is  true.  They  were  all  purchased  with  small 
down  payments  and  the  balance  on  mortgages  or  trust 
deeds,  the  amounts  of  which  were  from  time  to  time  re- 
duced; these  properties  were  carried  on  petitioner's  books 
as  investments;  they  were  not  advertised  for  sale  and  none 
of  the  petitioner's  employees  had  anything  to  do  with  their 
management  or  sale.  They  were  sold  only  when  peti- 
tioner had  an  opportunity  to  buy  larger  rental  properties 
and  needed  cash  for  that  purpose,  or  when  investment 
properties  were  available  which  were  better  than  those 
they  owned.  There  is  no  fact  proved  which  is  inconsist- 
ent with  petitioner's  uncontradicted  testimony  that  these 
properties  were  held  for  investment  and  rental  income  and 
not  primarily  for  sale ;  every  fact  proved  is  consistent  with 
that  testimony  and  there  is  no  valid  legal  reason  why  the 
Tax  Court  should  not  have  accepted  it.  Petitioner  contends 
that  as  a  matter  of  law,  it  was  error  to  refuse  to  accept 
that  testimony  and  make  a  Finding  based  upon  it.  The 
Tax  Court,  on  the  undisputed  evidence,  should  have  found 
that  the  properties  in  question  were  held  as  investments 
and  for  rental  income,  and  that  therefore  the  profit  on 
their  sale  was  taxable  as  capital  gain. 
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IV. 

Should  This  Court  Be  of  the  Opinion  That  the  Tax 
Court  Drew  the  Ultimate  Inference  Which  Sup- 
ports Its  Decision,  It  Nevertheless  Remains  Free 
to  Draw  Its  Own  Ultimate  Inference. 

The  scope  of  review  of  decisions  of  the  Tax  Court  by 
the  Courts  of  Appeal  is  no  longer  subject  to  the  restric- 
tions imposed  by  Dobson  v.  Commissioner,  320  U.  S.  489. 
See  Section  1141(a),  Internal  Revenue  Code,  which  be- 
came effective  September  1,  1948.  The  Courts  of  Appeal 
now  have  jurisdiction  to  review  decisions  of  the  Tax 
Court,  "in  the  same  manner  and  to  the  same  extent  as 
decisions  of  the  District  Court  actions  tried  without  a 
jury." 

While  it  has  long  been  established  practice  of  the  Circuit 
Courts  not  to  set  aside  a  Finding  of  Fact  of  the  District 
Court  unless  clearly  wrong  or  unsupported  by  substantial 
evidence  this  rule  is  restricted  to  situations  where  the 
subjects  of  review  are  evidentiary  or  primary  facts  which 
the  Court  has  found  upon  hearing  witnesses  who  appeared 
before  it  so  that  it  was  in  a  better  position  than  the  Re- 
viewing Court  to  judge  their  credibility  as  opposed  to 
situations  in  which  the  question  is  one  of  drawing  in- 
ferences from  the  facts  found  by  the  Trial  Court.  In  the 
latter  situation  the  Reviewing  Court  is  in  as  good  a  posi- 
tion to  draw  its  own  inferences  or  conclusions  from  the 
evidentiary  facts  as  found  by  the  Trial  Court  as  is  the 
Trial  Court  itself,  since  there  is  no  question  of  credibility 
of  witnesses  involved.  See  Kuhn  v.  Princess  Lida  of 
Thiirn  &  Taxis,  1 19  F.  2d  704,  a  leading  case  stating  this 
principle.  In  this  case  the  plaintiff  sued  for  reasonable 
attorney's  fees  for  professional  services  rendered  to  de- 
fendant in  connection  with  a  tax  controversy  before  the 
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Tax  Court.  The  District  Court  found  that  $8,500.00  was 
a  reasonable  attorney's  fee  considering  all  the  facts  of 
the  case,  including  difficulty  of  legal  problems  involved, 
amount  of  time  spent  in  litigation  and  other  matters.  The 
Court  reversed  and  remanded  with  direction  to  enter 
judgment  for  $2,500.00  in  favor  of  the  plaintiff.  The 
Court  said  that  the  Conclusion  as  to  the  reasonable  value 
of  the  service  was  an  ultimate  fact  and  so  subject  to  a 
complete  review  on  appeal.    The  Court  said: 

"The  appellee  reminds  us  that  we  are  not  at  liberty 
to  disturb  findings  of  fact  made  by  the  trial  court 
unless  they  are  unsupported  by  evidence  or  are  other- 
wise clearly  erroneous.  Rule  52(a),  28  U.  S.  C.  A. 
following  section  723c.  The  reason  for  the  rule  rests 
in  large  part  upon  the  fact  that  the  trial  judge  who 
hears  the  witnesses  testify  and  observes  their  de- 
meanor upon  the  stand  is  better  qualified  to  appraise 
the  credibility  of  their  testimony  and  to  resolve  the 
conflicts  therein.  So  long,  therefore,  as  a  finding  of 
fact  is  supported  by  evidence,  and  is  not  clearly  er- 
roneous, it  is  to  be  accepted  on  appeal  as  verity. 

The  rule  does  not  operate,  however,  to  entrench 
with  like  finality  the  inferences  or  conclusions  drawn 
by  the  trial  court  from  its  fact  findings.  And  so, 
while  accepting  the  facts  competently  found  by  the 
trial  court  as  correct,  an  appellate  court  remains 
free  to  draw  the  ultimate  inferences  and  conclusions 
which,  in  its  opinion,  the  findings  reasonable  induce. 
Such  was  the  law  prior  to  the  promulgation  of  the 
Rules  of  Civil  Procedure.  Broiun  v.  United  States, 
3  Cir.,  95  F.  2d  487,  490;  Dunn  v.  Trefry,  1  Cir.,  260 
F.  147,  148.  The  new  Rules  have  worked  no  change 
in  this  regard,  or  with  respect  to  the  ultimate  con- 
clusions in  jury-waived  cases  in  particular.  Cf. 
Aettm  Life  Insurance  Co.  v.-  Kepler,  8  Cir.,  116  F. 
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2d  1,  5.  See  also  3  Moore,  Federal  Practice,  p. 
3115,  et  seq.  and  notes  of  the  Advisory  Committee 
on  Rule  52(a).  The  sufficiency  of  the  evidence  to 
sustain  a  trial  court's  conclusion  or  finding  of  an  ul- 
timate fact  remains  appropriate  matter  for  an  appel- 
late court's  consideration.  State  Farm  Mutual  Auto- 
mobile Insurance  Co.  v.  Bonacci  et  al,  8  Cir.,  Ill 
F.  2d  412,  415.  Where  the  evidentiary  facts  are  not 
in  conflict  or  dispute,  the  conclusions  to  be  drawn 
therefrom  are  for  the  appellate  court  upon  review  of 
the  trial  court's  action.  Cf.  United  States  v.  South 
Georgia  Railway  Co.,  5  Cir.,  107  F.  2d  3,  and  United 
States  V.  Mitchell,  8  Cir.,  104  F.  2d  343,  346.  An 
incorrect  conclusion  by  a  trial  court  qualifies  as  a 
'clearly  erroneous'  finding,  for  the  correction  where- 
of on  appeal  Rule  52(a)  specifically  provides. 

In  the  instant  case,  the  trial  court's  conclusion  as 
to  what  constituted  reasonable  compensation  for  the 
plaintiff's  services  rested  upon  no  direct  testimony 
of  witnesses.  Not  only  were  the  respective  witnesses 
fe  far  apart  in  their  estimates  as  to  the  value  of  the 
plaintiff's  services  but  none  of  them  approximated 
the  amount  arrived  at  by  the  trial  judge.  The  plain- 
tiff himself  testified  to  $25,000  (the  amount  for 
which  he  sought  recovery)  as  the  value  of  his  time 
and  effort.  And,  of  the  two  experts  whom  he  pro- 
duced, one  testified  to  $25,000  and  the  other  to 
$30,000.  On  the  other  hand,  one  of  the  defendant's 
experts  fixed  the  value  of  the  services  at  $1,500  while 
the  other  gave  $2,000  as  his  estimate,  the  latter  sum 
also  covering  some  services  contemporaneously  per- 
formed by  the  plaintifif  for  defendant's  sons  with 
respect  to  assessments  for  tax  on  income  received  by 
them  from  the  same  source  as  the  defendant's." 

This  Court  recently  reversed  the  Tax  Court  by  drawing 
its  own   ultimate   inference   from   the   undisputed    facts, 
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which  inference  was  contrary  to  the  inference  drawn  by 
the  Tax  Court.  In  Wilshire  and  Western  Sandwiches, 
Inc.  V.  Commissioner,  175  F.  2d  718,  the  facts  in  that  case 
were  that  the  taxpayer  was  incorporated  for  the  purpose 
of  engaging  in  the  restaurant  business  and  the  original 
intention  of  its  four  incorporators,  which  later  became  its 
stockholders,  was  to  finance  the  construction  of  the  restau- 
rant out  of  advances  made  by  them  in  the  amount  of 
$30,000,  half  of  which  was  to  be  capital  stock  contribution 
and  half  a  loan.  The  Tax  Court  found  the  parties  in- 
tended to  make  advances  for  stock  and  loans  on  an  equal 
basis,  yet  it  found  from  inferences  drawn  by  it  from  other 
facts  that  the  original  intent  was  nullified. 

In  holding  that  the  advances  were  converted  into  in- 
vestments so  that  interest  was  not  deductible,  the  Tax 
Court  emphasized  that  the  advances  were  made  at  the  same 
time  as  the  capital  investments,  in  the  same  proportions 
and  for  the  same  purpose — to  provide  working  capital; 
that  the  incorporators  varied  the  ratio  between  loans  and 
investments  from  the  original  plan;  though  the  first  ad- 
vances were  made  in  May,  1941,  the  notes  given  in  the 
corporation  were  not  recorded  until  April  or  May,  1942, 
and  they  were  not  secured;  also  interest  was  not  accrued 
on  its  books  until  1943  and  was  not  paid  until  December 
1,  1943.  The  Tax  Court  emphasized  that  the  initial  book 
entries  did  not  treat  the  advances  as  loans;  that  the  pay- 
ments of  interest  and  principal  were  made  from  the  profits 
of  petitioner  as  the  incorporators  expected.  This  Court 
reversed  that  decision,  finding  that  the  chief  factor  was 
the  stockholders'  intent  at  the  time  of  entering  the  trans- 
action that  it  be  a  loan.    This  Court  said : 

"Respondent   asserts   that  the   transactions   under 
consideration  here  have  few  of  the  characteristics  of 
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the  people  dealing  at  arm's  length.  Whatever  view 
may  be  taken  as  to  the  number  of  those  characteris- 
tics, the  controlling  fact  remains  that  those  which 
appeared  are  the  essentials  of  a  bona  fide  transaction. 
In  reaching  this  conclusion  we  think  we  are  dealing 
with  substance  and  reality  and  not  mere  form,  a  re- 
quirement in  the  field  of  taxation." 

As  applied  to  the  case  at  bar  the  ultimate  inference  is, 
the  inference  as  to  whether  the  properties  in  question  sold 
in  1942  and  1943  were  held  by  petitioners  for  investment 
and  rental  income,  or  whether  they  were  held  primarily 
for  sale  to  customers  in  the  ordinary  course  of  their  trade 
or  business.  This  Court  is  as  competent  as  the  Tax  Court 
to  draw  this  inference  from  the  relevant  facts.  This 
Court,  sitting  as  a  court  of  review,  is  free  to  determine 
the  intention  of  the  parties  from  the  primary  facts  compe- 
tently found  by  the  Tax  Court  without  regard  to  whether 
or  not  there  is  support  in  the  record  for  the  inference 
drawn  by  the  Tax  Court.  However,  it  is  submitted  that 
only  one  reasonable  inference  can  be  drawn  from  the  un- 
disputed evidence,  and  that  is,  that  the  properties  sold  by 
petitioners  in  1942  and  1943  were  held  by  them  for  invest- 
ment and  rental  income  and  not  primarily  for  sale  to  cus- 
tomers, and  that  they  are,  therefore,  entitled  to  capital 
gain  benefits. 

It  was  the  intention  of  Congress  in  enacting  Amendment 
to  the  Internal  Revenue  Code,  Section  1141(a)m  that 
reviewing  courts  should  have  the  power  to  draw  their  own 
conclusions  as  to  ultimate  facts.  The  Senate  Committee 
on  the  Judiciary  stated  the  language  approved  had  the 
effect  of  repealing  the  rule  of  Dobson  v.  Commissioner, 
supra, 

".  .  .  to  the  effect  that  decisions  of  the  Tax  Court 
on  questions  of  fact,  including  questions  of  account- 
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ing  and  ultimate  conclusions  of  fact,  are  not  review-j 
able  if  supported  by  any  evidence  in  the  record." 

Senate   Committee   on   Judiciary,    80th    Congress, 
Second  Session,  Report  No.  1559,  p.  131. 

Congress  felt  that  courts  of  review  should  be  free  to 
reverse  decisions  of  the  Tax  Court  on  questions  of  ulti- 
mate fact  without  reference  to  whether  or  not  the  conclu- 
sions of  the  Tax  Court  had  support  in  the  record.  This 
insures  that  the  most  reasonable  of  conflicting  inferences 
will  be  chosen  and  justice  done. 

Conclusion. 

Only  one  reasonable  conclusion  can  be  reached  from  the 
facts  in  this  case  and  that  is,  that  the  real  properties  sold 
by  petitioners  in  1942  and  1943  were  held  by  them  as 
investments  and  for  rental  income  and  that  they  were  not 
held  primarily  for  sale  to  customers  in  the  ordinary  course 
of  taxpayers'  trade  or  business.  The  profits  on  their  sale, 
therefore,  is  taxable  at  capital  gain  rates  and  not  as  ordi- 
nary income. 

The  decisions  of  the  Tax  Courts  should,  therefore,  be 
reversed  and  judgment  entered  in  favor  of  the  petitioners, 
holding  the  profits  on  the  sales  of  the  properties  in  ques- 
tion were  correctly  reported  as  profits  from  the  sale  of 
Capital  Assets,  and  not  ordinary  income. 

Respectfully  submitted, 

George  Bouchard, 

Attorney  for  Petitioners. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12308 


Eddy  D.  Field  and  Helen  Field,  petitioners 

V. 

Commissioner  of  Internal  Revenue,  respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISIONS  OF  THE  TAX  COURT 
OF  THE  UNITED  STATES 


BRIEr  FOR  THE  RESPONDENT 


OPINION  BELOW 

The  memorandum  opinion  of  the  Tax  Court  (R. 
27-37)  is  not  reported. 

JURISDICTION 

This  petition  for  review  (R.  147-149)  involves  fed- 
eral income  and  victory  taxes  for  the  year  1943.  The 
year  1942  is  also  involved  because  of  Section  6  (the 
forgiveness  features)  of  the  Current  Tax  Payment 
Act  of  1943,  c.  120,  57  Stat.  126. 

On  February  25,  1947,  the  Commissioner  of  Internal 
Revenue  mailed  to  the  taxpayers,  husband  and  wife, 
notices  of  deficiencies  in  the  amounts  of  $7,913.65  and 
$8,083.13,  respectively.  (R.  10-14,  20-25.)  Within 
ninety  days  thereafter  and  on  April  29,  1947,  the  tax- 
payers filed  petitions  in  the  Tax  Court  for  redeter- 

(1) 


mination  of  tax  deficiencies,  under  the  provisions  of 
Section  272  of  the  Internal  Revenue  Code.  (R.  7-14, 
16-25.)  The  proceedings  were  consolidated  for  hear- 
ing before  the  Tax  Court.  (R.  2,  5,  27.)  The  de- 
cisions of  the  Tax  Court  determining  the  deficiencies 
were  entered  May  4,  1949.  (R.  37-38.)  This  case  is 
brought  to  this  Court  by  a  petition  for  review  filed 
July  1,  1949  (R.  147-149),  pursuant  to  the  provisions 
of  Section  1141  (a)  of  the  Internal  Revenue  Code,  as 
amended  by  Section  36  of  the  Act  of  June  25,  1948. 

QUESTION  PRESENTED 

Whether  the  court  erred  in  affirming  the  Commis- 
sioner's determination  that  profits  realized  by  tax- 
payers during  1943  from  sales  of  real  estate  repre- 
sented ordinary  business  income,  not  capital  gains 
under  Section  117  of  the  Internal  Revenue  Code. 

STATUTES  AND  REGULATIONS  INVOLVED 

These  may  be  found  in  the  Appendix,  infra. 

STATEMENT 

The  facts  as  found  by  the  Tax  Court  (R.  28-32, 
34-35)  may  be  summarized  as  follows : 

Taxpayers  are  husband  and  wife,  residents  of  Cali- 
fornia, and  filed  separate  income  tax  returns  on  a  com- 
munity basis  for  the  taxable  years  involved.  (R.  28.) 
Since  the  income  in  question  was  commmiity  income, 
the  issue  is  the  same  for  each  taxpayer.' 

In  1927  the  taxpayer  husband  obtained  a  real  estate 
brokerage  license  and  since  that  time  has  been  en- 

^  The  proceedings  were  consolidated  for  hearing  below  (K.  27), 
and  a  single  petition  for  review  was  filed  (R.  147) . 
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gaged  in  business  as  a  real  estate  and  insurance  broker 
in  Los  Angeles,  California.  During  the  taxable  year 
1943  he  maintained  three  offices  in  that  city  and  em- 
ployed a  number  of  real  estate  salesmen.  During  the 
years  1942  and  1943,  his  organization  handled  the  sale 
of  over  300  properties,  for  which  he  received  total 
commissions  of  $52,039.07  in  1942  and  $72,177.83  in 
1943.     (R.  28-29.) 

In  1934  taxpayers  organized  a  real  estate  corpora- 
tion known  as  Oxford  Associates,  paying  in  $2,000  in 
exchange  for  all  of  the  stock  which  they  thereafter 
held  equally.  Between  1934  and  1941,  this  corporation 
acquired  various  real  estate  properties  in  Los  Angeles. 
Some  of  these  it  sold  during  this  period,  but  most 
were  held  as  income  producing  properties.  At  the  end 
of  1941,  the  corporation  was  dissolved  and  its  19  prop- 
erties were  distributed  in  liquidation  to  taxpayers  as 
its  sole  stockliolders.  Of  these,  eleven  were  improved 
income  producing  properties  and  eight  were  unim- 
proved lots.  In  1942,  two  of  the  improved  properties 
were  sold  at  a  profit,  and  the  proceeds  of  one  of  these 
sales  were  applied  on  the  purchase  price  of  another 
property.  In  that  year  the  taxpayer  wife  sold  at  a 
profit  another  piece  of  property  which  she  had  ac- 
quired in  1939.     (R.  29-30.) 

By  the  end  of  1943  taxpayers  had  left  four  of  the 
income  producing  properties  and  the  eight  unim- 
proved lots  received  on  liquidation  of  Oxford  Asso- 
ciates, the  other  properties  having  been  sold.     (R.  31.) 

In  their  1943  income  tax  returns,  taxpayers  re- 
ported as  long-term  capital  gains  the  profits  from  the 
sales  of  the  following  properties  (R.  30)  : 


1248  S.  LaJolla 

2646  Vineyard.. 

900  Kenmore 

6282  Commodore  Sloat  Dr 

341  N.  Croft 

1144  S.  Hi-Point 

2203  Beechwood 

300  8.  Clark 


Date  Ac- 

fjuircd  ' 


1/  1/42 
1/  1/42 
12/26/41 
8/29/42 
1/  1/42 
1/  1/42 
3/24/43 
1/  1/42 


Date  Sold 


5/12/43 
6/16/43 
6/  9/43 
6/11/43 
6/  5/43 
9/16/43 
10/13/43 
8/  5/43 


Sale  Price 


$17, 109.  66 
13, 250. 00 
44, 000. 00 
23, 900. 00 
9,  524. 37 
7, 499.  96 
57,  500. 00 
14, 000. 00 


Cost  Price 


$13, 500. 00 

10,  500. 00 

32, 022. 91 

19,  715.  52 

7,026.93 

5,500.00 

44,500.00 

9,  520. 00 


1  The  properties  which  are  shown  as  being  acquired  by  taxpayers  on  January  1, 1942,  are  the  proper- 
ties they  received  on  liquidation  of  Oxford  Associates.  These  properties  were  all  acquired  by  that 
corporation  between  1934  and  1941.    (R.  29,  31.) 

In  addition  taxpayers  reported  as  short-term  capital 
gains,  the  profits  from  sales  of  the  following  properties 
(R.  32) : 


Address 


626  W.  17th  St. 
6439  S.  Orange. 
424  Kings  Rd_. 

526  Harper 

849  S.  Holt 

1208  Pointview 
2031  Manning-. 


Date  Ac- 
quired 


6/23/43 
6/  1/43 
2/24/43 
1/  9/43 
6/  6/43 
2/20/43 
10/  1/43 


Date  Sold 


6/23/43 
7/  8/43 
3/24/43 
2/26/43 
7/  6/43 
3/23/43 
11/  1/43 


Sale  Price 


$17,  500. 00 
27, 300. 00 
6. 450. 00 
5, 900. 00 
7, 000. 00 
6, 900. 00 
5, 600. 00 


Cost  Price 


$12,  750. 00 
24,  825.  51 
6, 006. 00 
5,049.53 
6, 357.  61 
6,  751. 96 
4,  533. 10 


From  the  sale  of  five  of  the  above  properties 
(-LaJolla,  Vineyard,  Kenmore,  Commodore  Sloat,  W. 
17th)  taxpayers  realized  about  $44,000,  which  was 
applied  as  part  of  the  price  of  another  property 
(Cherokee)  purchased  for  $176,000  in  July,  1943,  and 
still  held  by  taxpayers.  The  monthly  rentals  from  the 
five  properties  sold  were  about  $1,900,  while  those 
from  the  larger  property  purchased  was  about  $4,600. 
The  proceeds  of  another  property  (N.  Croft),  sold  in 
June  of  1943,  were  used  to  purchase  still  another 
property  (S.  Orange)  which  taxpayers  in  turn  resold 
the  following  month.  The  proceeds  of  two  other  prop- 
erties sold  in  1943  (Hi-Point  and  Beechwood)  were 
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used  to  buy  an  interest  in  still  another  property 
(S.  Gramercy).  The  proceeds  of  still  another  prop- 
erty sold  in  1943  (S.  Clark)  were  used  to  purchase 
another  which  produced  about  the  same  income.  (R. 
31-32.) 

The  net  rental  income  derived  by  taxpayers  during 
the  calendar  year  1943  was  $16,958.08.  (R.  32.)  The 
profits  realized  from  the  sale  of  real  estate  in  that  year 
amounted  to  $50,894.64.     (R.  35.) 

In  1943  taxpayers  handled  no  less  than  25  separate 
transactions  involving  ten  purchases  and  fifteen  sales 
of  rental  properties.  Seven  of  the  ten  properties  pur- 
chased in  1943  were  resold  within  two  months  of  their 
purchase,  all  at  a  profit.  From  1942  through  1944, 
taxpayers  sold  a  total  of  27  different  real  properties, 
all  at  a  profit.  In  1942  three  properties  were  sold  for 
$30,700,  from  which  profits  of  $5,169.24  were  realized. 
In  1943,  fifteen  properties  were  sold  for  $263,443.99, 
from  which  profits  of  $50,894.64  were  realized.  In 
1944,  nine  properties  were  sold.  The  transactions 
were  of  sufficient  frequency,  continuity  and  substanti- 
ality to  constitute  the  carrying  on  of  a  business, 
(R.  34-35.) 

The  properties  sold  by  taxpayers  during  the  taxable 
years  were  properties  held  primarily  for  sale  to  cus- 
tomers in  the  regular  course  of  the  business  of  buying 
and  selling  real  estate  for  profit.     (R.  32.) 

In  their  income  tax  returns  for  1943,  taxpayers 
treated  the  $50,894.64  profits  realized  in  that  year  from 
sales  of  real  estate  as  capital  gains,  and  reported  only 
$29,815.84  as  net  capital  gains.  The  Commissioner 
determined  that  the   gains  were  taxable  in  full  as 


ordinary  business  income.  (R.  13,  23,  32.)  The  Tax 
Court  sustained  the  Commissioner's  determination. 
(R.  33-37.) 

SUMMARY  OF  ARGUMENT 

The  Tax  Court  properly  sustained  the  Commis- 
sioner's determination  that  the  profits  by  taxpayer's^ 
sales  of  real  estate  during  1943  represented  ordinary 
business  income,  not  capital  gain.  It  is  settled  that 
whether  property  is  held  primarily  for  sale  in  the 
ordinary  course  of  business  (and  hence  excluded  from 
the  definition  of  capital  gains  contained  in  Section  117 
of  the  Internal  Revenue  Code)  depends  upon  the 
frequency  and  continuity  of  the  sales,  and  that  this 
presents  a  question  of  ultimate  fact.  The  Tax  Court 
found  that  the  properties  in  question  were  so  held,  and 
that  finding  is  amply  supported  by  the  record.  The 
number  of  properties  bought  and  sold,  the  considera- 
tion received,  and  the  profits  realized  show  that  the 
sales  were  not  casual  but  frequent  and  continuous,  and 
that  taxpayers  were  engaged  in  the  business  of  buying 
and  selling  real  estate,  for  their  own  account.  Further 
support  for  the  Tax  Court's  conclusion  is  found  in 
taxpayer's  admission  in  his  return  for  the  taxable  year 
that  his  business  was  that  of  "Realtor  &  Prop. 
Mgmnt.",  and  by  his  own  testimony  to  the  effect  that 
he  bought  in  order  to  resell  and  use  the  sales  proceeds 
to  purchase  still  bigger  properties.  There  is  no  basis 
for  disturbing  the  Tax  Court's  decision. 

2  Since  the  taxpayers'  business  operations  were  conducted  by 
the  husband,  he  will  be  referred  to  throughout  the  argument  as 
the  taxpayer,  although  the  wife's  liability  is  also  in  issue  because 
the  taxpayers  reported  on  a  community  basis. 


I 
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ARGtOIENT 

The  profits  in  question  represented  ordinary  income,  not 
capital  gains 

The  sole  question  presented  is  whether  the  profits 
derived  from  taxpayer's  sales  of  realty  during  the 
taxable  year  1943^  represented  ordinaiy  business  in- 
come as  determined  by  the  Commissioner  and  held  by 
the  Tax  Court,  or  capital  gains,  as  contended  by  tax- 
payer. If  ordinary  income,  they  are  taxable  in  full 
under  Section  111  of  the  Internal  Revenue  Code  (Ap- 
pendix, infra).  If  capital  gains,  they  are  taxable  only 
to  the  limited  extent  provided  in  Section  117  (b)  of 
the  Internal  Revenue  Code  (Appendix,  infra).  The 
answer  turns  on  whether  the  properties  sold  consti- 
tuted ''capital  assets"  as  defined  in  Section  117  (a) 
of  the  Internal  Revenue  Code  (Appendix,  infra). 
That  section  defines  capital  assets  as  property  held  by 
the  taxpayer,  whether  or  not  comiected  with  his  trade 
or  business,  but  excludes  inter  alia  "property  held  by 
the  taxpayer  primarily  for  sale  to  customers  in  the 
ordinary  course  of  his  trade  or  business."  In  con- 
junction with  the  statutory  provisions.  Section  29.117-1 
of  Treasury  Regulations  111  (Appendix,  infra),  pro- 
vides that  gain  or  loss  upon  the  sale  or  exchange  of 
land  held  by  a  taxpayer  primarily  for  sale  to  customers 
in  the  ordinary  course  of  his  business  "as  in  the  case 
of  a  dealer  in  real  estate"  is  not  subject  to  the  limita- 
tions of  Section  117  (b),  but  is  ordinary  income. 

^  While  the  year  is  1943,  tax  liability  for  the  year  1942  is  also 
involved  because  of  Section  6  (the  foregiveness  feature)  of  the 
Current  Tax  Payment  Act  of  1943,  c.  120,  57  Stat.  126. 
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The  test  for  determining  whether  property  was 
"held  by  the  taxpayer  primarily  for  sale  to  customers 
in  the  ordinary  course  of  his  trade  or  business"  is  now 
well  established  by  numerous  decisions  of  this  Court 
and  other  Courts  of  Appeals.  The  primary  test  is  the 
"frequency  or  continuity"  of  the  sales.  Ehrman  v. 
Commissioner,  120  F.  2d  607,  610  (C.  A.  9th),  cer- 
tiorari denied,  314  U.  S.  668;  Richards  v.  Commis- 
sioner, 81  F.  2d  369  (C.  A.  9th)  ;  Commissioner  v. 
Boeing,  106  F.  2d  305  (C.  A.  9th),  certiorari  denied, 
308  U.  S.  619;  Welch  v.  Solomon,  99  F.  2d  41  (C.  A. 
9th) ;  Snell  v.  Commissioner,  97  F.  2d  891  (C.  A.  5th) ; 
Brown  v.  Commissioner,  143  F.  2d  468  (C.  A.  5th)  ; 
Greene  v.  Commissioner,  141  F.  2d  645  (C.  A.  5th), 
certiorari  denied,  323  U.  S.  717 ;  McFaddin  v.  Commis- 
sioner, 148  F.  2d  570  (C.  A.  5th)  ;  Oliver  v.  Commis- 
sioner, 138  F.  2d  910  (C.  A.  4th)  ;  Gruver  v.  Commis- 
sioner, 142  F.  2d  363  (C.  A.  4th)  ;  Bunitz  v.  Commis- 
sioner, 167  F.  2d  223  (C.  A.  6th).  Whether  the  sales 
are  of  sufficient  frequency  or  continuity  to  constitute 
the  carrying  on  of  the  "business"  of  selling  presents 
"a  problem  of  ultimate  fact.  Richards  v.  Commis- 
sioner, supra;  Greene  v.  Commissioner,  supra;  White 
V.  Commissioner,  172  F.  2d  629  (C.  A.  5th).  The 
Commissioner's  determination  is  presumptively  cor- 
rect, and  the  taxpayer  thus  has  the  burden  of  proving 
it  wrong.  Commissioner  v.  Boeing,  supra;  Miller  v. 
Commissioner,  102  F.  2d  476,  480-481  (C.  A.  9th). 
Accordingly,  the  Tax  Court's  finding  should  not  be  dis- 
turbed unless  clearly  erroneous.  Richards  v.  Commis- 
sioner, supra;  Ehrman  v.  Commissioner,  supra; 
Greene  v.  Commissioner,  supra;  Gruver  v.  Commis- 
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sioner,  supra;  Section  1141  (a)  of  the  Internal  Reve- 
nue Code,  as  amended  by  Section  36  of  the  Act  of  June 
25, 1948,  c.  646,  62  Stat.  869. 

The  Commissioner  determined  (R.  13-14,  24,  32) 
that  the  profits  realized  from  taxpayer's  sales  of  realty 
in  1943,  amounting  to  $50,894.64,  were  taxable  in  full 
as  ''business  income"  and  not  as  a  net  capital  gain 
of  $29,239.73  as  reported  by  the  taxpayer.  The  Tax 
Court  fomid  that  the  real  estate  was  held  primarily 
for  sale  to  customers  in  the  ordinary  course  of  tax- 
payer's business  of  buying  and  selling  real  estate  for 
profit  (R.  32),  and  sustained  the  Commissioner's  de- 
termination. Applying  the  established  "frequency  or 
continuity"  test,  it  concluded  that  taxpayer  was  en- 
gaged in  the  business  of  buying  and  selling  real  estate 
for  his  own  account,  in  addition  to  being  a  real  estate 
broker  and  investor  in  rental  properties.  (R.  33-34.) 
We  submit  that  its  conclusion  is  not  only  warranted 
but  demanded  by  the  record. 

Taxpayer  made  ten  purchases  and  fifteen  sales  in 
1943,  an  average  of  one  transaction  every  two  weeks. 
(R.  34,  118,  140.)  Each  sale  was  made  at  a  profit; 
the  total  consideration  received  amounted  to  $263,- 
433.99  and  the  total  profits  amomited  to  $50,894.64. 
(R.  35,  68-69,  118,  140.)  All  of  the  seven  properties 
sold  in  1943,  with  respect  to  which  taxpayer  claimed 
short-term  capital  gains,  had  been  purchased  less  than 
two  months  before  their  sale;  one  of  them  (626  W. 
17th  St.)  was  resold  on  the  very  day  on  which  it  was 
originally  purchased.  (R.  32,  68,  118.)  As  for  the 
other  eight  properties  sold  in  1943,  with  respect  to 
which  taxpayer  claimed  long-term  capital  gains,  one 
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(Beechwood)  had  been  purchased  six  months  before; 
another  (Commodore  Sloat)  less  than  a  year  before; 
another  (Kenmore)  at  the  end  of  1941;  and  the  others 
were  acquired  at  the  beginning  of  1942  upon  liquida- 
tion of  Oxford  Associates.  (R.  30,  69,  118.)  In  ad- 
dition, taxpayer  sold  another  nine  properties  in  1944, 
at  a  total  profit  of  $33,163.24.  (R.  35,  74.)* 
As  the  Tax  Court  noted  (R.  34-35)  : 

The  record  discloses  that  petitioners  in  1943 
handled  no  less  than  25  separate  transactions 
involving  10  purchases  and  15  sales  of  rental 
properties.  It  is  significant  that  7  of  the  10 
properties  purchased  in  1943  were  resold  within 
two  months  after  the  date  of  purchase.  Al- 
though petitioners  offer  various  reasons  to  ac- 
count for  the  sale  of  these  properties,  we  re- 
gard such  a  rapid  turnover  of  properties,  all 
at  a  profit,  as  inconsistent  with  the  concept  of 
investing  in  real  property  for  the  purpose  of 
securing  rental  income. 

In  the  calendar  years  1942,  1943,  and  1944 
petitioners   sold   a   total   of   27   different   real 
-:  properties,   all  at  a  profit.     Three  properties 

were  sold  in  1942  for  $30,700,  from  which  net 
gains  of  $5,169.24  were  realized.  In  1943,  they 
sold  15  parcels  for  $263,433.99,  from  which  they 
derived  net  gains  of  $50,894.64.  In  contrast, 
petitioners  reported  net  rental  income  of  $11,- 
287.58  and  $16,958.08  for  1942  and  1943,  re- 
spectively.    In  1944  nine  properties  were  sold. 

*  Evidence  of  sales  in  years  subsequent  to  the  taxable  year  in- 
volved is  relevant  as  showing  that  the  sales  in  the  taxable  year 
were  not  isolated  and  involuntary  but  of  sufficient  frequency  and 
continuity  to  constitute  the  carrying  on  of  a  business.  Ehrman 
V.  Commissioner^  supra^  p.  610. 
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These  facts  demonstrate  that  the  transactions 
were  of  sufficient  frequency,  continuity  and  sub- 
stantially to  constitute  the  carrying  on  of  a 
business. 

Significantly,  the  taxpayer  in  his  1943  return  re- 
ported his  occupation  to  be  that  of  ''Realtor  &  Prop. 
Mgmnt."  (R.  101.)  This  admission  lends  strong 
support  to  the  Tax  Court's  conclusion  that  he  was 
engaged  in  the  business  of  buying  and  selling  real 
estate  for  his  own  account.  White  v.  Commissioner, 
supra;  Oliver  v.  Co^nmissioner,  supra. 

If  more  were  needed  to  support  the  Tax  Court's 
conclusion,  it  is  provided  by  taxpayer's  own  explana- 
tion of  why  real  estate  was  so  frequently  and  continu- 
ously bought  and  sold  for  his  own  account.  The  tax- 
payer testified  (R.  82-86)  that  he  bought  with  a  view 
to  reselling  and  using  the  sale  proceeds  to  acquire 
larger  properties.^ 

^  The  taxpayer  husband  testified  as  follows  (R.  82-83)  : 

The  Court :  Mr.  Field,  as  I  understand,  your  objective  has 
been  to  acquire  a  propert}^  with  a  large  number  of  units. 

The  Witness :  That  is  right. 

The  Court :  And  that  was  your  objective  a  way  back  years 
ago,  was  it  not  ? 

The  Witness:  Yes,  sir,  back  in 

The  Court :  And  these  smaller  properties,  as  I  understand 
it,  you  bought  because  they  were  the  only  ones  that  you  had 
money  to  buy. 

The  Witness :  To  handle. 

The  Court :  To  handle.  So  wasn't  it  your  idea  that  as  you 
could  get  the  larger  unit  that  you  were  going  to  dispose  of 
these  properties  and  buy  a  larger  unit  with  the  money? 

The  Witness :  That  was  the  purpose  of  it. 

The  Court:  That  was  the  purpose.  So  these  properties 
were  bought,  as  I  understand  your  testimony,  with  the  idea 
of  selling  and  acquiring  money  to  buy  a  larger  unit. 
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In  this  connection  the  Tax  Court  aptly  observed 
(R.  35-36)— 

Petitioners  explain  that  these  properties  were 
purchased  and  held  by  them  for  investment 
with  the  idea  of  later  selling  them  to  acquire 
larger  properties  which  they  regarded  as  better 
investments.  Petitioners'  reasons  for  purchas- 
ing the  various  properties  in  question  are  of 
little  significance  if  the  sales  were  so  extensive 
as  to  establish  them  in  the  business  of  selling 
real  estate  on  their  own  account.     *     *     * 

Moreover,  in  view  of  the  number  of  proper- 
ties handled  by  the  petitioners,  this  explanation 
actually  indicates  that  they  were  in  the  business 
of  buying  and  selling  realty  for  a  profit  and 
using  those  profits  to  increase  their  investment 
in  other  rental  property.  *  *  *  How  a  tax- 
payer may  invest  his  profits  would  seem  to  have 
little  bearing  on  the  question  of  whether  or  not 
he  is  engaged  in  a  trade  or  business. 

The  fact  that  taxpayer  was  a  real  estate  broker  (R. 
28-29)  does  not  prevent  him  from  being  also  a  dealer 
in  real  estate.  A  taxpayer  may  of  course  carry  on 
more  than  one  business  {Oliver  v.  Commissioner;  Snell 
V.  Commissioner,  both  supra),  particularly  where,  as 
here,  we  find  the  closely  related  ones  of  real  estate 
broker  and  real  estate  dealer  and  the  taxpayer  repre- 

The  Witness :  That  is  right. 
He  further  testified  as  follows  (R.  86)  : 

Q.  Where  did  you  expect  to  get  the  money  to  buy  that 
larger  apartment  ? 

A.  When  the  opportune  time  came  to  buy  ? 

Q.  Yes. 

A.  Then  we  would  sell  those  equities  to  get  it.    That  is 
what. 
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sents  his  business  (R.  101)  to  be  that  of  ''Realtor." 
White  V.  Commissioner,  supra.  If  the  selling  activ- 
ities are  frequent  and  continuous,  involving  substan- 
tial consideration  and  profits,  they  constitute  in  and  of 
themselves  the  carrying  on  of  a  selling  business;  it  is 
immaterial  how  much  time  the  taxpayer  devotes  to 
such  business,  whether  he  conducts  it  personally  or 
through  agents,  or  whether  he  simultaneously  works 
on  other  business.  Commissioner  v.  Boeing;  Welch  v. 
Solomon;  Snell  v.  Commissioner;  Greene  v.  Commis- 
sioner; Oliver  v.  Commissioner;  White  v.  Commis- 
sioner, all  supra;  Fackler  v.  Commissioner,  133  F.  2d 
509  (C.  A.  6th).  True,  as  taxpayer  asserts,  he  did 
not  resell  every  piece  of  property  acquired  by  him, 
but  used  a  chosen  few  for  rental  income.  The  mere 
fact  that  taxpayer  rented  some  properties  does  not 
preclude  a  finding  that  he  was  also  engaged  in  the 
business  of  selling  other  rental  properties.  Snell  v. 
Commissioner;  Greene  v.  Commissioner,  both  supra. 
As  the  court  stated  in  the  Snell  case  (pp.  892-893)  : 

This  taxpayer  must,  to  defeat  [sic]  his  claim 
to  a  capital  gains  rate,  have  been  in  the  busi- 
ness of  selling  his  lands.  An  occasional  sale  of 
land  held  as  an  investment  is  not  such  a  busi- 
ness though  profit  results.  The  word,  notwith- 
standing disguise  in  spelling  and  pronunciation, 
means  busyness;  it  implies  that  one  is  kept 
more  or  less  busy,  that  the  activity  is  an  occu- 
pation. It  need  not  be  one's  sole  occupation, 
nor  take  all  his  time.  It  may  be  only  seasonal, 
and  not  active  the  year  round.  It  ordinarily  is 
implied  that  one's  own  attention  and  effort  are 
involved,  but  the  maxim  qui  facit  per  alium 
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facit  per  se  applies,  and  one  may  carry  on 
business  through  agents  whom  he  supervises. 
The  present  taxpayer  therefore  does  not  demon- 
strate that  he  was  not  engaged  in  the  business 
of  selling  lands  because  he  also  rented  his  build- 
ings and  operated  a  golf  course;     *     *     *. 

Taxpayer's  contention  that  the  properties  sold  were 
held  for  investment,  not  for  sale,  is  irreconcilable  with 
the  uncontradicted  fact  that  (1)  between  1942  and 
1944  taxpayer  sold  no  less  than  27  properties,  all  at  a 
profit;  (2)  during  the  taxable  year  1943  alone,  he  sold 
15  properties  for  $263,433,  at  a  profit  of  over  $50,000 
as  contrasted  with  a  net  rental  income  realized  in  that 
year  of  less  than  $17,000;  (3)  seven  of  10  properties 
purchased  in  1943  were  sold  within  two  months  after 
the  purchase  of  each,  and  the  profits  were  reported  as 
short-term  capital  gains  (R.  32,  34-35,  68-69,  118); 
(4)  eight  of  the  19  properties  previously  purchased 
through  Oxford  Associates  were  unimproved,  non- 
income  producing  lots,  and  taxpayer  still  held  them 
for  profitable  resale  (R.  30-31,  49,  59-63)  f  (5)  each 
.of  the  nine  properties  sold  in  1944  was  an  income- 
producing  property  (R.  74).  Persons  who  buy  prop- 
erty solely  for  investment  do  not  waste  their  invest- 
ment on  non-income-producing  lots,  as  a  general  rule; 
nor,  if  they  buy  income-producing  property,  do  they 
subsequently  resell  it.  Far  from  requiring  the  Tax 
Court  to  conclude  as  a  matter  of  law  that  taxpayer 
purchased  only  for  investment  purposes,  as  taxpayer 
insists,  these  uncontradicted  facts  clearly  warrant  the 

^  Taxpayer  testified  that  he  still  owns  12  of  the  19  properties 
received  upon  liquidation  of  Oxford  Associates  (R.  49,  59),  and 
that  8  of  these  are  non-income-producing  lots  (R.  62-63). 
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conclusion  that  taxpayer  was  engaged  in  the  business 
of  buying  and  selling  real  estate,  both  improved  and 
unimproved.  Certainly  it  cannot  be  said  that  the  Tax 
Courtis  conclusion  on  this  score  was  clearly  erroneous. 
Nor  is  there  any  merit  in  taxpayer's  contention  (Br. 
16  et  seq.)  that  his  purpose  in  acquiring  the  properties 
was  that  of  investment  rather  than  resale.  Aside 
from  the  fact  that  the  record  indicates  the  contrary, 
taxpayer's  reasons  or  motives  in  originally  acquiring 
the  properties  resold  are  no  more  mateiial  than  the 
fact  that  some  of  the  properties  were  rented  pending 
their  sale.  If — as  was  the  case  here — resales  are  fre- 
quent and  continuous,  the  Tax  Court  is  fully  justified 
in  concluding  that  the  property  was  *'held"  pri- 
marily for  resale  in  the  ordinary  course  of  business 
and  hence  excluded  from  the  definition  of  capital  as- 
sets. As  the  Court  said  in  the  Richards  case,  supra 
(p.  373)- 

*  *  *  we  must  assume  that  the  intention  of 
Congress  as  carried  out  was  not  to  narrow  this 
third  class  of  property  excluded,  but  was  to  in- 
clude in  the  comprehensive  word  **held,"  prop- 
erty which  might  or  might  not  have  been  pur- 
chased primarily  for  the  purpose  of  resale. 

Again,  in  the  Ehrmmi  case,  supra,  the  Court  stated 
(p.  610)- 

We  fail  to  see  that  the  reasons  behind  a  per- 
son's entering  into  a  business — whether  it  is  to 
make  money  or  whether  it  is  to  liquidate — 
should  be  determinative  of  the  question  of 
whether  or  not  the  gains  resulting  from  sales 
are  ordinary  gains  or  capital  gains.     *     *     * 

See  also  Snell  v.  Commissioner,  supra. 
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Equally  without  substance  is  taxpayer's  corollary 
contention  (Br.  16-17,  24),  that  they  cannot  be  deemed 
engaged  in  the  business  of  buying  and  selling  because 
the  profits  on  the  sales  were  used  to  buy  rental  prop- 
erties. On  the  contrary,  the  fact  that  taxpayer  used 
the  profits  from  the  sales  to  purchase  other  properties 
serves  to  confirm,  rather  than  detract  from,  the  cor- 
rectness of  the  Tax  Court's  finding  that  he  was  as 
much  engaged  in  the  business  of  buying  and  selling 
real  estate  as  he  was  in  that  of  renting.  Indeed  tax- 
payer's profits  from  sales  during  the  taxable  year  1943 
far  exceeded  net  rental  income.  (R.  35.)  As  the  Tax 
Court  concluded  (R.  35-36)  "this  explanation  actually 
indicates  that  they  were  in  the  business  of  buying  and 
selling  realty  for  a  profit  and  using  those  profits  to 
increase  their  investments  in  other  rental  property."' 
At  any  rate,  whether  a  taxpayer  carries  on  a  selling 
business  obviously  does  not  depend  upon  how  he  dis- 
poses of  the  profits  of  that  business.  Even  if  the 
properties  had  been  acquired  for  investment  and  sold 
for  liquidation  purposes,  that  would  not  preclude  a 
determination  that  taxpayer  was  engaged  in  the  busi- 
ness of  selling.  Ehrman  v.  Commissioner,  supra; 
Brown  v.  Corriymissioner,  supra.  A  fortiori,  such  a  de- 
termination is  warranted  where,  as  here,  the  taxpayer 

^Taxpayer  points  (Br.  16)  to  the  fact  that  he  sold  properties 
(at  a  profit  of  about  $27,000)  producing  a  rental  of  $1,900  and 
applied  the  proceeds  toward  the  purchase  of  another  property 
yielding  a  rental  of  $4,600.  But  while  the  rental  income  from 
the  property  purchased  was  over  twice  that  of  the  property  sold, 
the  cost  of  the  new  property  ($176,000)  was  about  twice  that  paid 
for  the  old.  (K.  30,  31,  32.)  The  proceeds  of  other  rental  prop- 
erty, all  sold  at  a  profit,  were  used  to  purchase  property  producing  j 
about  the  same  rental.     ( K.  31-32. ) 
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purchases  numerous  properties,  resells  them  at  a 
profit,  and  uses  the  sales  proceeds  to  purchase  other 
properties. 

Taxpayer  does  not  and  cannot  point  to  any  author- 
ity which  calls  for  reversal  of  the  decision  below. 
Foran  v.  Commissioner,  165  F.  2d  705  (C.  A.  5th), 
upon  which  he  relies  (Br.  17),  is  not  at  all  comparable 
and  lends  no  support  to  his  position.  That  case  in- 
volved a  single  sale  of  oil  producing  properti^  s,  and  as 
the  court  noted  (p.  706),  the  Tax  Court  had  made  no 
finding  that  the  taxpayer  was  engaged  in  the  *' busi- 
ness" of  buying  and  selling.  Nor  did  the  record  dis- 
close any  circumstance  which  in  any  way  conflicted 
with  the  taxpayer's  testimony  that  he  had  held  the 
properties  for  investment,  that  he  had  never  sold  a 
producing  oil  property  before,  and  had  never  offered 
the  property  for  sale,  and  that  he  was  forced  by  major 
oil  companies  to  make  the  sale  in  question.  The  court 
agreed  that  the  Tax  Court  was  not  bound  to  accept  the 
taxpayer's  explanation,  if  there  were  facts  or  circum- 
stances indicating  otherwise,^  but  held  that  in  the 
absence  of  any  such  facts,  the  Tax  Court  erred  in  dis- 
regarding it. 

®  It  is  axiomatic  that  the  trial  judge  is  not  required  to  accept 
uncontradicted  testimony  if  there  are  any  facts  or  circumstances 
which  contradict  it.  Quock  Ting  v.  United  States,  140  U.  S. 
417,  420-421,  422 ;  Greenfeld  v.  Comymissioner,  165  F.  2d  318  (C.  A. 
4th).  This  rule  applies  even  as  to  the  taxpayer's  testimony  of 
intention.  Wilmington  Co.  v.  Helvering,  316  U.  S.  164,  167; 
Eelvering  v.  Nat.  Grocery  Co.,  304  U.  S.  282,  295.  The  Tax  Court 
is  not  bound  to  accept  uncontroverted  testimony  "when  there  are 
facts  which  may  even  indirectly  give  rise  to  inferences  contradict- 
ing the  witness."  Cohen  v.  Commissioner,  148  F.  2d  336,  337 
(C.A.2d). 
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No  such  situation  is  here  presented,  as  already  has! 
been  demonstrated.  The  undisputed  facts  show,  and 
the  Tax  Court  found,  that  taxpayer's  buying  and  sell- 
ing activities  were  so  frequent  and  continuous  as  to 
amount  to  engaging  in  the  "business"  of  buying  and 
selling.  Besides,  the  Tax  Court  did  not  disregard 
taxpayer's  testimony;  on  the  contrary,  it  accepted  his 
explanation  (R.  82-86)  and  properly  concluded  (R. 
35-36)  that  "this  explanation  actually  indicates  that 
they  were  in  the  business  of  buying  and  selling  realty 
for  a  profit  and  using  those  profits  to  increase  their 
investments  in  other  rental  property."  The  Tax 
Court  cases  cited  by  taxpayer  (Br.  19-21)  are  clearly 
distinguishable  from  the  situation  at  bar. 

Each  case  in  this  field  necessarily  turns  on  its  own 
facts.  If  any  comparison  is  to  be  drawn  between  this 
and  other  cases,  then  we  submit  that  this  case  bears  a  i 
closer  resemblance  to  the  cases  cited,  supra,  in  which 
the  courts  have  sustained  the  Commissioner's  and  Tax 
Court's  determinations  that  the  gains  represented 
.  ordinary  income,  than  the  ones  cited  by  taxpayer." 
Indeed,  the  evidentiary  support  for  the  Tax  Court's 
decision  here  appears  even  stronger  than  in  others  in 
which  its  findings  have  been  upheld  by  this  Court. 
Cf .  Ehrman  v.  Commissioner,  supra;  Richards  v.  Com- 
missioner, supra.  In  so  far  as  the  conclusions  of  the 
Tax  Court  are  based  upon  conflicting  evidence,  they 
are  binding  upon  this  Court  unless  they  are  clearly 

^  The  decision  of  the  Fifth  Circuit  in  Foran  v.  Cormnissioner^ 
supra^  is  to  be  contrasted,  for  example,  with  the  decisions  of  the 
same  court  in  White  v.  Commissioner;  Greene  v.  C oinmissionev ; 
Brown  v.  C onwiissioner ;  Snell  v.  Commissioner;  McFaddin  v. 
C om^missioner,  all  supra. 
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erroneous.  Internal  Revenue  Code,  Section  1141  (a), 
as  amended  by  Section  36  of  the  Act  of  June  25,  1948, 
c.  646,  62  Stat.  869;  WrigJit-Bernet,  Inc.,  v.  Commis- 
sioner, 172  F.  2d  343  (C.  A.  6th)  ;  United  States  v. 
U.  S.  Gypsum  Co.,  333  U.  S.  364,  393-396;  Tilghman 
V.  Proctor,  125  U.  S.  136,  149;  Kimberly  v.  Arms,  129 
tJ.  S.  512,  523-524;  Warren  v.  Keep,  155  U.  S.  265. 
Although  this  Court  may  draw  a  different  inference 
from  primary  facts  as  found  by  the  Tax  Court,  we 
submit  that  the  ultimate  finding  of  the  Tax  Court  that 
taxpayer  was  engaged  in  buying  and  selling  property 
held  "primarily  for  sale  to  customers  in  the  ordinary 
course  of  his  trade  or  business"  is  the  only  inference 
that  could  have  been  drawn  from  the  facts  as  found  by 
the  Tax  Court. 

CONCLUSION 

In  view  of  the  foregoing,  it  is  submitted  that  the 
Tax  Court's  decision  is  correct  both  in  fact  and  law, 
and  should  be  affirmed. 
Respectfully  submitted, 

Theeon  Lamar  Caudle, 

Assistant  Attorney  General. 
Ellis  N.  Slack, 
A.  F.  Prescott, 
Edward  J.  P.  Zimmerman, 
Special  Assistants  to  the  Attorney  General, 

December,  1949. 
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APPENDIX 

Internal  Revenue  Code  : 

Sec.  111.  Determination  of  amount  of,  and 
recognition  of,  gain  or  loss. 
(a)  Computation  of  Gain  or  Loss. — The  gain 
from  the  sale  or  other  disposition  of  property- 
shall  be  the  excess  of  the  amount  realized  there- 
from over  the  adjusted  basis  provided  in  section 
113  (b)  for  determining  gaiQ,  and  the  loss  shall 
be  the  excess  of  the  adjusted  basis  provided  in 
such  section  for  determining  loss  over  the 
amount  realized. 

»  «  *  *  * 

(26  U.  S.  C.  1946  ed.,  Sec.  111.)  ^ 

Sec.  117.  Capital  gains  and  losses.  ' 

(a)  Definitions. — As  used  in  this  chapter — 
(1)  Capital  assets. — The  term  ''capital 

assets"  means  property  held  by  the  tax- 
payer (whether  or  not  connected  with  his 
trade  or  business),  but  does  not  include 
*  *  *  property  held  by  the  taxpayer 
primarily  for  sale  to  customers  in  the  ordi- 
nary course  of  his  trade  or  business  *  *  * ; 
«  *  *  «  * 

(b)  [As  amended  by  Sec.  150  (c),  Revenue 
Act  of  1942,  c.  619,  56  Stat.  798]  Percentage 
Taken  Into  Account. — In  the  case  of  a  taxpayer, 
other  than  a  corporation,  only  the  following  per- 
centages of  the  gain  or  loss  recognized  upon  the 
sale  or  exchange  of  a  capital  asset  shall  be  taken 
into  account  in  computing  net  income : 

100  per  centum  if  the  capital  asset  has 
been  held  for  not  more  than  6  months ; 

50  per  centum  if  the  capital  asset  has 
been  held  for  more  than  6  months. 
***** 

(26  U.  S.  C.  1946  ed..  Sec.  117.) 

(20) 
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Treasury  Regulations  111,  promulgated  under  the 
Internal  Revenue  Code : 

Sec.  29.117-1.  Meaning  of  Terms. — The  term 
*' capital  assets"  includes  all  classes  of  property 
not  specifically  excluded  by  section  117  (a)  (1). 
In  determining  whether  property  is  a  "capital 
asset,"  the  period  for  which  held  is  immaterial. 
*  *  *  #  * 

However,  gain  or  loss  upon  the  sale  or  exchange 
of  land  held  by  a  taxpayer  primarily  for  sale 
to  customers  in  the  ordinary  course  of  his  busi- 
ness, as  in  the  case  of  a  dealer  in  real  estate, 
is  not  subject  to  the  limitations  of  section 
117  (b),  (c),  and  (d).  The  term  "ordinary  net 
income"  as  used  in  these  regulations  for  the 
purposes  of  section  117  means  net  income  ex- 
clusive of  gains  and  losses  from  the  sale  or 
exchange  of  capital  assets. 
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No.  12,308 
IN  THE 


United  States  Couirt  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Eddy  D.  Field  and  Helen  Field, 

Petitioners, 
vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


PETITION  FOR  REHEARING. 


To  the  Honorable  Judges  of  the  United  States  Court  of 
Appeals,  for  the  Ninth  Circuit: 

The  petitioners  in  the  above  entitled  cause  present  this 
their  petition  for  a  rehearing  of  the  above  entitled  cause, 
and,  in  support  thereof,  respectfully  show: 

I. 

The  opinion  of  the  Tax  Court  of  the  United  States 
which  was  affirmed  and  adopted  by  this  Court  is  wrong 
for  two  reasons: 

(1)  The  finding  that  the  properties  in  question  were 
held  primarily  for  sale  to  customers  in  the  ordi- 
nary course  of  taxpayer's  trade  or  business  is  not 
supported  by  any  evidence;  and 
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(2)  The  Tax  Court's  conclusion  of  law  is  contrary 
to  the  law  as  subsequently  announced  by  the  Tax 
Court  in  the  case  of  Nelson  A.  Farry,  13  T.  C, 
No.  3,  which  latter  decision  has  been  acquiesced  in 
by  the  Commissioner  of  Internal  Revenue. 

II. 

Section  117(a)(1)  of  the  Internal  Revenue  Code  de- 
fines capital  assets  as  "Property  held  by  the  taxpayer 
(whether  or  not  connected  with  his  trade  or  business)", 
with  a  number  of  exclusions.  Of  these  exclusions,  the 
one  with  which  we  are  concerned  herein  provides  that 
an  asset  is  not  a  capital  asset  if  it  is 

''property  held  by  the  taxpayer  primarily  for  sale  to 
customers  in   the   ordinary   course   of  his   trade   or 

business." 

\ 
This  exclusion  from  the  category  of  capital  assets,   to-     ' 

gether  with  the  closely  related  exclusions  of  stock-in-trade 
or  property  includable  in  inventory,  helps  to  reveal  the 
statutory  design  and  intent  of  the  Code  decisions  distin-  I 
guishing  between  capital  and  non-capital  assets.  These 
exclusions  apply  to  the  property  which  a  merchant  car- 
ries for  sale  to  the  public,  and  the  property  which  a  dealer 
"holds  for  sale  to  customers."  The  sales  so  made  are 
part  of  "the  trade  or  business"  of  the  taxpayer  and  are 
of  a  continuing  or  recurring  nature.  Profits  resulting 
are  of  the  same  general  nature  as  income  from  personal 
services,  rent,  dividends,  and  the  like,  and  should  re- 
ceive the  same  treatment.  On  the  other  hand,  an  asset 
held  by  an  "investor"  is  not  held  "primarily  for  sale  to 
customers  in  the  ordinary  course  of  his  trade  or  business." 
Such  an  investor  usually  holds  property  for  the  income 
which  it  produces  or  for  long-term  appreciation  in  value, 
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or  both,  and  does  not  hold  it  for  regular  sales  to  custo- 
mers.   Assets  so  held  by  investors  are  capital  assets. 

This  Court  is  well  aware  of  the  fact  that  this  section 
of  the  Internal  Revenue  Code  has  produced  much  litiga- 
tion, the  reason  probably  being  that  the  language  of  the 
statute  itself  is  in  general  terms  and  of  indefinite  mean- 
ing. The  phrase  "primarily  held"  connotes  uncertainty 
and  the  phrase  "ordinary  course  of  his  trade  or  business" 
imports  very  little  specific  meaning  by  itself. 

Section  117(j)  of  the  Code  was  added  by  the  Revenue 
Act  of  1942  and  is  a  remedial  provision.  Under  its  pro- 
visions the  sale  of  real  estate  results  in  a  Section  117(j) 
gain  or  loss  even  though  it  was  used  in  the  taxpayer's 
business  if  it  was  held  for  more  than  six  (6)  months, 
providing,  however,  that  it  was  not  held  primarily  for 
sale  to  customers  in  the  ordinary  course  of  taxpayer's 
business. 

III. 

In  determining  whether  an  asset  is  one  held  for  in- 
vestment or  primarily  for  sale,  it  is  submitted  that  it 
is  important  to  know: 

(1)  How  and  why  the  taxpayer  acquired  the  asset; 

(2)  What  he  did  with  it  over  a  period  of  time;  and 

(3)  How  and  why  he  disposed  of  it. 

In  this  case  the  taxpayer  sold  eight  pieces  of  property 
m  1943  which  he  claims  were  purchased  and  held  as  in- 
vestment properties  for  rental  income  and  upon  which 
he  reported  the  profit  at  capital  gain  rates.  True  in  1943 
he  sold  seven  other  pieces  of  property  which  he  held  less 
than  six  months  and  upon  which  he  reported  the  entire 
profit.     This  he  had  to  do  whether  the  properties  were 
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capital  assets  or  non-capital  assets.  The  burden  of  proof 
of  petitioners,  however,  was  only  to  prove  that  the  eight 
properties  sold  upon  which  the  Commissioner  denied 
capital  gain  treatment  was  erroneous.  All  of  the  proper- 
ties but  one  had  been  held  by  petitioners  for  five  to  eight 
years.  This  one  property  had  been  held  for  a  year  and 
a  half. 

IV. 

Petitioner  had  never  held  himself  out  as  a  dealer  and 
his  primary  business  was  buying  and  selling  properties 
for  others  on  a  commission  basis.  Petitioner,  Eddy  Field, 
testified  that  they  organized  a  corporation  in  1934  to 
hold  properties  which  they  were  acquiring  for  investment. 
Their  profits  from  the  brokerage  business  were  small 
but  it  was  these  profits  that  they  used  to  purchase  in- 
vestment properties.  Seven  of  the  eight  properties  in 
question  were  so  purchased  and  held  by  the  corporation. 
The  petitioner  testified  [Record  p.  83]  that  in  buying 
these  properties  they  assumed  very  heavy  loans  and  that 
from  the  rents  from  the  properties  they  increased  their 
equities,  as  well  as  by  the  profits  of  the  brokerage  busi- 
ness. One  who  is  holding  property  primarily  for  sale 
does  not  ordinarily  reduce  the  obligations  against  such 
property.  Petitioner  specifically  testified  that  as  to  each 
of  the  eight  properties  involved  they  were  purchased  for 
investment  and  rental  income  and  further  explained  that 
the  reason  for  the  sale  of  the  properties  in  1943  was 

(1)  as  to  seven  of  the  properties,  they  were  sold  be- 
cause petitioners  had  an  opportunity  to  buy  what 
they  considered  better   investment  property;   and 

(2)  the  other,  that  it  had  become  an  undesirable  in- 
vestment due  to  change  in  the  neighborhood. 
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V. 

Let  us  examine  the  Tax  Court's  opinion  upon  which 
this  Court  affirmed.  The  Tax  Court  says  [Record  p.  34]  : 
"To  ascertain  whether  petitioners  were  engaged 
during  the  taxable  3^ears  in  the  business  of  selling 
real  estate  on  their  own  account,  we  must  examine 
all  of  the  transactions  during  those  years  and  not 
only  those  from  which  petitioners  reported  the  profit 
as  long-term  capital  gain." 

It  is  submitted  that  this  is  not  a  correct  statement  of 
the  law.  It  might  be  if  all  of  the  other  properties  sold 
were  of  the  same  type  and  purchased  for  the  same  reason 
as  the  eight  in  question,  but  no  foundation  was  laid  by 
respondent  upon  which  that  argument  can  rest.  Peti- 
tioners' burden  was  to  prove  that  the  eight  properties  upon 
which  they  claimed  capital  gain  were  properties  held  for 
investment  and  rental  income  and  not  primarily  for  sale 
and  if  they  proved  that,  that  is  as  far  as  their  burden 
went.  That  was  exactly  the  problem  before  the  Tax  Court 
in  the  later  case  of  Nelson  A.  Farry,  supra.  In  that  case 
the  Tax  Court  held  that  the  many  sales  of  investment 
properties  in  the  same  manner  as  the  properties  which  the 
taxpayers  held  primarily  for  sale  to  customers  in  the 
ordinary  course  of  their  trade  or  business,  was  not  the 
determining  factor  with  respect  to  the  investment  prop- 
erties. Moreover,  every  investor  who  sells  property  sells 
for  his  own  account.  The  fact  that  he  sells  for  his  own 
account  does  not  convert  a  capital  asset  into  a  non-capital 
asset. 

The  Tax  Court  further  says   [Record  p.  35]  : 

"*  *  *  We  regard  such  a  rapid  turnover  of 
properties,  all  at  a  profit,  as  inconsistent  with  the 
concept  of  investing  in  real  property  for  the  pur- 
pose of  securing  rental  income." 


I 


The  fact  that  all  eight  properties  in  question  were  sold 
at  a  profit  is  explained  by  petitioner  [Record  p.  75]  where 
he  said  that  the  condition  of  the  market  in  1943  was  such 
that  any  properties  acquired  six  or  eight  or  ten  years  be- 
fore would  have  to  show  a  gain.  It  would  appear  that 
the  Court  can  take  judicial  notice  of  the  fact  that  prop- 
erty bought  in  1934,  1935  and  1936,  as  were  these  prop- 
erties, were  bought  during  a  low  market  period,  and  that 
property  such  as  those  in  question  in  1943,  a  War  year, 
in  Los  Angeles  had  a  much  higher  market  value.  The 
eight  properties  in  question  had  not  been  rapidly  turned 
over.  They  had  been  held  for  several  years  and  all  of 
them  were  producing  rental  income,  and  taxpayer  had 
increased  his  equities  in  those  properties  from  the  rentals 
received  and  from  the  profits  of  his  brokerage  business. 
Are  not  those  uncontradicted  facts  consistent  with  con- 
cepts of  investing  in  real  property  rather  than  holding 
those  particular  properties  primarily  for  sale  to  custo- 
mers? 

The  Tax  Court  further  states  [Record  p.  35] : 

"That  petitioner's  reason  for  purchasing  the  eight 
properties  in  question  are  of  little  significance  if  the 
sales  were  so  extensive  as  to  establish  them  in  the 
business  of  selling  real  estate  on  their  own  account." 

It  is  submitted  that  that  expression  of  the  Court  is  ex- 
actly contrary  to  the  later  expression  of  the  Tax  Court 
in  the  Farry  case,  supra.  It  overlooks  entirely  the  fact 
that  a  person  may  be  an  investor  as  to  some  properties, 
and  hold  others  primarily  for  sale  to  customers.  In  that 
case  the  taxpayer  was  active  in  the  sale  of  houses  and 
lots  in  subdivisions  which  he  had  developed  and  he  also 
held  large  numbers  of  low  grade  buildings  for  the  rental 
income  they  produced.  In  1944  and  1945  as  a  result 
of  the  land  values  and  increased  demand  for  housing  he 
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decided  to  sell  his  rental  properties.  He  sold  nineteen 
in  1944  and  twenty-seven  in  1945.  Most  of  them  had 
been  held  for  over  a  year,  and  some  for  as  long  as  eleven 
years.  The  Commissioner  contended  that  the  profits  from 
the  sale  of  the  rental  property  were  taxable  as  ordinary  in- 
come contending  that  petitioner  was  holding  rental  prop- 
erty primarily  for  sale  to  customers  in  the  ordinary  course 
of  his  trade  or  business.  The  Tax  Court  held  that  the 
profits  had  been  properly  returned  as  capital  gains;  that 
they  had  been  bought  and  were  held  primarily  for  invest- 
ment, and  not  for  sale  to  customers  in  the  ordinary  course 
of  business.  The  fact  that  the  taxpayer  was  also  a  dealer 
in  real  estate  was  also  immaterial.  The  Court,  stating 
that  if  petitioner  was  holding  the  properties  primarily  for 
sale  to  customers  they  were  not  capital  assets,  said: 

"However,  it  seems  to  us  that  petitioner  has  proved 
by  overwhelming  evidence  that  he  purchased  and  held 
these  properties  primarily  for  investment  purposes. 
The  fact  that  in  the  taxable  years  he  received  satis- 
factory offers  for  some  of  them  and  sold  them  does 
not  establish  that  he  was  holding  them  'primarily  for 
sale  to  customers  in  the  ordinary  course  of  his  trade 
or  business.'  The  evidence  shows  that  he  was  hold- 
ing them  for  investment  purposes  and  not  for  sale 
as  a  dealer  in  real  estate." 

The  Commissioner  of  Internal  Revenue  acquiesced  in  the 
Tax  Court's  decision  in  the  Farry  case  (see  Prentice-Hall 
Federal  Tax  Service,  Volume  4,  1950,  No.  76,  216). 

VI. 

The  respondent  relied  heavily  in  this  Court  and  in  the 
Tax  Court  upon  the  decisions  of  this  Court  in  Ehrman 
V.  Commissioner,  120  F.  2d  607,  and  Richards  v.  Commis- 
sioner, 81  F.  2d  369.    They  were  also  relied  upon  by  the 


Tax  Court.  It  is  submitted  that  those  decisions  are  wholly 
inapplicable  to  the  facts  of  this  case.  In  the  first  place 
they  both  involve  cases  in  which  the  taxpayers  had  sub- 
divided tracts  of  land  and  sold  many  lots.  Their  only 
contention  in  this  Court  was  that  the  sales  were  being 
made  in  order  to  liquidate  the  asset.  All  the  Court  held 
in  those  cases  was  that  the  motive  of  liquidation  did  not 
prevent  the  taxpayers  from  being  engaged  in  a  trade  or 
business  where  they  were  actively  subdividing,  platting 
and  developing  property  for  sale.  It  is  submitted  that 
the  decisions  go  no  further  than  that. 

Respondent  relies  upon  the  taxpayer's  testimony  in  an- 
swer to  some  of  the  Court's  questions  [Record  pp.  82-86] 
to  the  effect  that  in  buying  small  properties  they  intended 
sometime  to  sell  them  when  they  were  financially  able  to 
buy  larger  and  better  investment  properties.  The  mere 
fact  that  a  taxpayer  buys  a  property  for  investment  but 
admits  that  at  some  future  date  he  will  sell  them 
either  when  he  can  realize  a  substantial  profit  or  when 
he  decides  to  dispose  of  them  to  buy  a  more  desir- 
able investment,  does  not  mean  that  he  is  holding  the 
property  primarily  for  sale  to  customers  in  the  ordinary 
course  of  his  business.  That  is  all  the  taxpayer  testified 
to,  namely,  that  he  bought  for  investment  properties  be- 
cause that  was  all  he  could  afford  to  buy.  He  intended 
at  some  future  date  to  own  larger  investment  properties 
which  would  pay  him  better  income  and  when  he  was 
able  to  do  so,  he  would  sell.  It  is  submitted  that 
that  is  what  all  investors  do  with  investment  prop- 
erty. They  sell  when  they  can  better  their  investment 
and  realize  a  profit.  It  does  not  follow  it  is  respect- 
fully submitted  that  just  because  they  intend  at  some 
future  time   to   dispose   of   them   that   they   are   holding 
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them   "primarily   for   sale  to   customers   in   the   ordinary 
course  of  their  trade  or  business." 

Petitioners  agree  with  that  part  of  the  Tax  Court's 
opinion  in  which  they  state   [Record  p.  36] : 

"How  a  taxpayer  may  invest  his  profits  would 
seem  to  have  little  bearing  on  the  question  of  whether 
or  not  he  is  engaged  in  a  trade  or  business." 

However,  it  is  evidence  of  why  petitioners  sold  their 
investment  properties  which  they  had  held  for  several 
years.  They  sold  them  just  to  secure  better  investments, 
which  is  what  every  investor  does,  if  he  can. 

VH. 

Reflection   will   show   the   inequity   of   the    Court's   de- 
termination.    It  was  testified,  and  there  is  no  contradic- 
tion, that  these  eight  properties  were  purchased  by  peti- 
tioners over  a  period  of  years  from  their  surplus  earnings 
in  the  brokerage  business.  Those  surplus  earnings  repre- 
sented their  annual  savings  from  this  business;  they  in- 
vested in  real  estate;  they  held  the  real  estate  seven  or  eight 
years;  they  used  the  rents  to  increase  their  equities;  then  in 
1943  they  sold  them.  The  monies  which  petitioners  had  in 
these  eight  properties  represented  their  savings  or  invest- 
ments. Whatever  profit  was  realized  on  their  sale  was  not 
an  appreciation  of  value  in  1943  but  an  appreciation  in  value 
over  the  period  of  time  they  were  held.     That  is  the  very 
reason  for  the  capital  gain  provisions  of  the  Code,  namely 
not  to  tax  at  100  per  cent  the  profits  on  investments  which 
represent  an  appreciation  over  a  period  of  time.     Con- 
gress has  seen  fit  to  make  that  period  in  the  current  law 
SIX  months.     Previous  Acts  had  fixed  the  time  at  eight- 
een months  and  two  years.     In  other  words,  the  result 
of  the  Court's  decision  is  to  tax  petitioners  in  1943  on 
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100  per  cent  of  the  profit  they  have  made  on  their  sav- 
ings. Had  petitioners  invested  their  earnings  in  stocks 
or  bonds  and  sold  them  in  1943  the  Respondent  would 
have  determined  they  were  sales  of  capital  assets.  Real 
estate  is  as  much  a  capital  asset  under  the  Statute  as 
are  stocks  and  bonds. 

Petitioners  think  it  appropriate  to  state  that  the  de- 
cision of  this  Court  affirming  the  Tax  Court  in  this  case 
leaves  the  law  in  this  Circuit  unsettled.  Petitioners'  coun- 
sel is  advised  by  responsible  Bureau  representatives  that 
there  are  very  many  cases  of  the  same  kind  which  were 
being  held  up  for  settlement  pending  the  decision  of  this 
Court  in  this  case;  that  as  a  result  of  this  Court's  opin- 
ion in  the  case  at  Bar  the  law  in  this  Circuit  is  unsettled. 
Taxpayers  with  similar  cases  are  relying  upon  the  Tax 
Court's  opinion  in  the  Farry  case,  supra,  in  which  the 
Commissioner  has  published  his  acquiescence.  On  the 
other  hand,  the  Commissioner  can  rely  in  this  Circuit  at 
least  on  this  Court's  decision  in  this  case. 

VIII. 

Petitioner  was  the  only  witness.  Respondent  offered  no 
evidence.  He  testified  positively  that  he  had  never  held 
himself  out  as  a  dealer  in  real  estate;  that  he  purchased 
the  eight  properties  here  in  question  out  of  his  earnings 
as  a  broker  and  invested  those  earnings  in  the  properties 
in  question;  that  he  bought  them  for  investment  and 
rental  income;  that  he  applied  the  rents  against  the  en- 
cumbrances to  increase  his  equities;  that  he  held  them  for 
a  period  of  several  years;  that  none  of  his  employees  in 
his  brokerage  offices  had  anything  to  do  with  the  sales  of 
the  properties  in  question,  from  which  it  may  be  assumed 
that  they  were  not  listed  by  him  for  sale  and  that  he 
only  sold  them  in  1943  to  purchase  properties  which  he 
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regarded  as  better  investments.  He  likewise  testified  posi- 
tively [Record  p.  58]  that  he  never  held  these  properties 
primarily  for  sale  to  customers  in  the  ordinary  course  of 
his  business.  His  testimony  was  unimpeached  and  was 
not  contradicted  by  the  testimony  of  any  other  witness 
or  by  any  other  fact  actually  proved  and  is  not  inherently 
improbable.  Petitioners  are  not  asking  this  Court  to  re- 
solve in  their  favor  two  conflicting  theories  each  theory 
having  some  evidence  in  the  record  to  sustain  it,  but  is 
asking  this  Court  to  make  the  only  finding  it  is  possible 
under  the  uncontradicted  evidence  to  make,  namely,  that 
the  eight  properties  in  question  were  held  by  the  petitioners 
for  investment  and  rental  income  and  were  not  held 
primarily  for  sale  to  customers  in  the  ordinary  course  of 
trade  or  business.  This  Court  held  in  the  case  of  Grace 
Bros.,  Inc.  v.  Commissioner,  173  F.  2d  170  at  174,  that  it 
is  axiomatic  that  uncontradicted  testimony  must  be  fol- 
lowed, the  only  exception  being  where  we  are  dealing  with 
testimony  by  witnesses  who  stand  impeached  and  whose 
testimony  is  contradicted  by  the  testimony  of  others  or 
by  physical  or  other  facts  actually  proved,  or  with  testi- 
mony which  is  inherently  improbable. 

Wherefore,  upon  the  foregoing  grounds,  it  is  respect- 
fully urged  that  this  Petition  for  a  rehearing  be  granted, 
and  that  the  decision  of  the  Tax  Court  of  the  United 
States  be  upon   further  consideration   reversed. 

Respectfully  submitted, 

George  Bouchard, 

Counsel  for  Petitioners. 
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Certificate  of  Counsel. 

I,  George  Bouchard,  Counsel  for  the  above-named  peti- 
tioners, do  hereby  certify  that  the  foregoing  Petition  for 
a  rehearing  of  this  cause  is  presented  in  good  faith  and 
not  for  delay. 


Dated:     March  27,  1950. 


George  Bouchard. 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

Number  45,137-BH 

In  the  Matter  of 

CALIFORNIA  ASSOCIATED  PRODUCTS  CO., 

a  corporation,  and  also  doing  business  as 
YANKEE  DOODLE  ROOT  BEER  BOT- 
TLING COMPANY, 

Debtor. 

ORDER  CONFIRMING  AND  APPROVING 

SALE 

The  debtor  in  the  within  proceeding  having  filed 
a  petition  seeking  relief  under  the  provisions  of 
Chapter  XI  of  the  Bankruptcy  Act,  and  having 
failed  to  submit  for  confirmation  a  plan  of  arrange- 
ment accepted  by  majority  in  number  and  amount 
of  the  unsecured  creditors,  and  having  announced 
through  its  counsel,  Nat  Rosin,  that  it  had  no 
objection  to  the  sale  as  hereinafter  set  forth,  and 
had  no  presently  acceptable  plan  of  arrangement 
to  submit  to  the  Court,  and  the  matter  of  the  sub- 
mission of  plans  and  of  offers  to  purchase  certain 
assets,  hereinafter  described,  having  been  considered 
by  this  Court  and  the  Creditors  through  the  Com- 
mittee of  Creditors  from  time  to  time,  and  particu- 
larly at  hearings  held  before  this  Court  on  Sep- 
tember 25,  1947,  October  7,  1947,  and  October  15, 
1947,  the  Receiver,  E.  A.  Lynch,  being  present  and 
represented  by  Martin  Gendel,  of  counsel,  and  the 
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Committee  of  Creditors  being  present  in  person, 
and  the  purchaser  being  represented  by  Charles  J. 
Katz  as  his  attorney,  and  it  further  appearing  that 
the  sale  of  the  personal  property  hereinafter  de- 
scribed is  for  the  best  interests  of  the  within  estate, 
and  is  made  pursuant  to  the  general  powers  con- 
ferred under  the  provisions  of  the  Bankruptcy  Act 
upon  the  undersigned  as  Referee,  and  is  not  made 
as  any  part  of  a  plan  or  arrangement  made  or 
offered  by  or  on  behalf  of  the  debtor,  (all  plans 
or  arrangements  having  been  rejected  by  the  Court 
and  the  Committee  of  Creditors),  and  various  bids 
having  been  submitted  in  open  Court  and  the  pur- 
chaser herein  having  been  the  highest  and  best 
bidder  in  open  Court,  and  the  Committee  of  Credi- 
tors being  present  in  open  Court  and  having  given 
its  consent  hereto  in  open  Court ; 

Now,  Therefore,  the  undersigned  Referee  does 
hereby  approve  and  confirm  the  sale  by  E.  A.  Lynch, 
as  Receiver  in  the  within  estate,  of  certain  personal 
property,  hereinafter  described,  to  Wil-Rud  Cor- 
poration, a  corporation,  for  a  cash  consideration 
to  be  paid  to  said  E.  A.  Lynch,  as  Receiver,  in  the 
sum  of  $161,000.00,  delivery  of  the  assets  to  be  made 
upon  the  signing  of  the  within  order,  and  payment 
therefor  to  be  made  concurrently  with  delivery  to 
the  buyer. 

1.  The  Receiver,  by  this  order,  is  deemed  to  have 
sold,  and  does  sell  to  the  buyer,  all  machinery,  fix- 
tures, equipment,  all  inventory,  all  lessee's  improve- 
ments, all  furnishings,  all  supplies,  and  all  finished 
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and  unfinished  products  of  every  class  and  char- 
acter and  description  whatsoever  located  at  3631 
Union  Pacific  Avenue,  Los  Angeles,  California,  to- 
gether with  all  the  other  physical  assets  of  the 
debtor  corporation,  wheresoever  situated,  and  to- 
gether with  all  of  the  physical  assets  of  every  class 
and  character  of  the  Yankee  Doodle  Root  Beer 
Company,  a  corporation,  as  of  October  15,  1947,  at 
5:00  o'clock  P.M.;  all  of  said  items  are  sold  free 
and  clear  of  any  liens,  charges,  and  encumbrances, 
save  and  except  a  balance  owing  on  a  sales  contract 
to  the  Los  Angeles  Water  Softener  Company  in  the 
smn  of  $1,699.17,  which  balance  the  purchaser  as- 
sumes and  agrees  to  pay. 

2.  By  this  order  the  Receiver  does  transfer  to 
the  buyer  all  right,  title  and  interest  which  this 
estate  has  in  and  to  the  lease  covering  the  premises 
occupied  by  the  debtor  at  3631  Union  Pacific  Avenue, 
Los  Angeles,  California  with  the  further  provision 
that  if  Lowell  E.  Thompson  and/or  William  F. 
Greene  now  have,  or  shall  have,  any  arrangement 
or  understanding,  express  or  implied,  with  the  owner 
of  said  premises  for  the  obtaining  of  a  lease  upon 
said  premises,  or  any  extension  thereof,  that  then 
such  right  shall  inure  to  the  benefit  of  the  purchaser 
hereof,  and  with  the  further  provision  that  the 
Court  will  make  such  orders  as  may  be  necessary  to 
cause  said  Lowell  E.  Thompson  and/or  William  F. 
Greene  to  transfer  and  assign  unto  the  purchaser 
all  such  arrangements  or  understandings. 

3.  By  this  order  there  shall  be  transferred  to 
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the  purchaser,  and  the  Receiver  does  hereby  transfer 
to  the  purchaser,  all  of  the  issued  and  outstanding 
shares  of  the  capital  stock  of  the  Yankee  Doodle 
Root  Beer  Company,  a  corporation. 

4.  By  this  order  there  shall  be  and  hereby  is 
conveyed  and  transferred  to  the  purchaser  all  own- 
ership, right,  title  and  interest  which  this  estate 
has,  or  may  have,  or  claims  to  have  in  and  to  any 
patents,  processes,  formulae,  good  will,  copyright, 
trade  names,  trade  marks,  royalties,  and/or  licensing 
agreements,  whether  in  the  name  of  the  debtor 
herein,  towit,  California  Associated  Products  Co., 
or  Yankee  Doodle  Root  Beer  Bottling  Company,  or 
Yankee  Doodle  Root  Beer  Company,  a  corporation, 
which  by  way  of  specification,  and  not  by  way  of 
limitation,  shall  and  does  include  the  particular 
and  specific  formula  or  formulae,  or  process  or 
processes  for  the  concentrate  used  in  the  manufac- 
ture of  the  root  beer  known  as  Yankee  Doodle  Root 
Beer  and  manufactured  and  sold  by  California  As- 
sociated Products  Co.,  the  debtor  herein,  or  Yankee 
Doodle  Root  Beer  Bottling  Co.,  or  Yankee  Doodle 
Root  Beer  Co.,  a  corporation,  or  any  of  them. 

5.  The  estate  and  the  receiver  herein  are  not 
transferring  or  selling  to  the  aforesaid  purchaser 
any  of  the  following  items:  any  interest  in  and  to 
choses  in  action  existing  on  behalf  of  the  estate; 
cash  in  the  possession  of  the  receiver  as  of  the  close 
of  business  on  October  15,  1947 ;  accounts  receivable 
created  by  the  debtor  prior  to  the  commencement  of 
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the  reorganization  proceedings;  accounts  receivable 
created  by  the  receiver  since  the  commencement  of 
the  reorganization  proceedings,  and  to  and  includ- 
ing the  15th  day  of  October,  1947;  that  certain 
promissory  note  of  Loma  Linda  Food  Company  and 
the  Yankee  Doodle  Root  Beer  Company,  upon  which 
a  balance  of  approximately  $4,300.00  is  now  owing; 
any  claims  for  the  cash  surrender  value  of  life 
insurance  upon  Messrs.  Thompson  and  Greene 
arising  from  payment  of  premiums  by  debtor;  or 
any  of  the  insurance  policies  covering  the  physical 
assets  transferred  herein  or  issued  to,  or  standing 
in  the  name  of  California  Associated  Products  Co., 
the  debtor  herein,  or  Yankee  Doodle  Root  Beer 
Bottling  Co.,  or  Yankee  Doodle  Root  Beer  Co.,  a 
corporation,  or  any  of  them,  or  in  or  to  any  of  the 
unexpired  premiums  of  the  same  or  any  part 
thereof ;  or  any  rights  on  behalf  of  the  within  estate 
to  the  items  pledged  as  security  by  the  debtor  with 
the  Bank  of  America  National  Trust  &  Savings 
Association,  Monarch  Wine  Company  and  Raisin 
Syrup  Company. 

Dated :     October  22,  1947. 

/s/  HUGH  L.  DICKSON, 

Referee  in  Bankruptcy. 
Approved : 

CHARLES  J.  KATZ, 
By  /s/  SAMUEL  W.  BLUM, 

As  Counsel  for  Wil-Rud 
Corporation. 

[Endorsed] :     FHed  Oct.  22,  1947. 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  ORDER  TO   SHOW  CAUSE 
RE :  WIL-RUD  CORPORATION  SALE 

To  the   Honorable   Hugh  L.   Dickson,   Referee   in 
Bankruptcy : 

Conies  now  your  petitioner  E.  A.  Lynch,  and 
respectfully  represents  as  follows: 

I. 

That  he  is  the  duly  appointed,  qualified  and  acting 
Receiver  in  the  within  proceedings. 

II. 

That  heretofore  an  order  confirming  and  approv- 
ing a  sale  to  Wil-Rud  Corporation  was  made  and 
signed  on  the  22nd  day  of  October,  1947;  in  sub- 
stance, among  other  things,  said  order  provided  in 
paragraph  1  thereof  that  the  physical  assets  of  the 
-debtor  corporation  and  of  Yankee  Doodle  Root  Beer 
Bottling  Company,  a  subsidiary  corporation,  were 
sold  to  Wil-Rud  Corporation  as  of  October  15,  1947, 
at  5  o'clock  p.m. 

III. 

That  said  order  confirming  and  approving  sale 
provided  for  the  sum  of  $161,000.00  to  be  paid  upon 
the  signing  of  said  order,  and  to  date,  no  sum,  save 
and  except  the  sum  of  $100,000.00  has  been  paid  to 
your  petitioner,  and  the  balance  in  the  sum  of  $61,- 
000.00  is  now  due,  owing  and  unpaid;  that  your 
petitioner  has  been  informed  by  Wil-Rud  Corpora- 
tion that  it  desires  adjustments  on  the  basis  that 
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pursuant  to  an  inventory  prepared  by  your  peti- 
tioner, certain  items  of  personal  property  are  now 
claimed  by  said  purchaser  to  be  missing,  in  the  gross 
sum  of  $15,488.99,  and  that  there  are  certain  errors 
in  addition  on  the  inventory,  totalling  $3,463.17, 
making  a  total  difference  claimed  of  $18,952.16. 

IV. 

That  your  petitioner  is  informed  and  believes, 
and  therefor  alleges,  that  the  physical  assets  of  the 
debtor  as  of  5  o'clock  p.m.,  October  15,  1947,  and 
pursuant  to  the  order  confirming  and  approving 
sale,  have  all  been  tendered  to  the  purchasing  cor- 
poration, and  that  all  things  to  be  performed  by 
your  petitioner  to  conclude  said  sale  have  been 
performed,  and  the  said  $61,000.00  is  now  due  and 
payable  to  your  petitioner  without  any  allowance 
of  offsets  on  behalf  of  said  Wil-Rud  Corporation; 
that  the  sale  to  the  said  Wil-Rud  Corporation  was 
not  predicated  upon  any  inventory  either  as  to 
items  or  additions;  that  said  sale  was  made  solely 
in  accordance  with  the  order  confirming  and  ap- 
proving sale. 

Wherefore,  your  petitioner  prays  that  this  court 
make  an  order  directing  Wil-Rud  Corporation  to 
show  cause  why  the  said  $61,000.00  should  not  be 
forthwith  paid. 

/s/  E.  A.  LYNCH, 
Petitioner. 
GENDEL  &  CHICHESTER, 
By  /s/  MARTIN  GENDEL, 

of  Counsel  for  Petitioner. 
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State  of  California, 
County  of  Los  Angeles — ss. 

E.  A.  Lynch  being  by  me  first  duly  sworn,  deposes 
and  says :  that  he  is  the  Petitioner  in  the  above  en- 
titled action ;  that  he  has  read  the  foregoing  Petition 
for  Order  to  Show  Cause  Re :  Wil-Rud  Corporation 
Sale  and  knows  the  contents  thereof;  and  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the 
matters  which  are  therein  stated  upon  his  informa- 
tion or  belief,  and  as  to  those  matters  he  believes 
it  to  be  true. 

/s/  E.  A.  LYNCH. 

Subscribed  and  sworn  to  before  me  this  31  day  of 
October,  1947. 

[Seal]        /s/  M.  E.  MANUAL, 

Notary  Public  in  and  for  said  County  and  State  of 
California. 

[Endorsed] :     Filed  Oct.  31, 1947. 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE  RE :  WIL-RUD 
CORPORATION  SALE 

To   Wil-Rud   Corporation,   a   corporation,   and   to 
Charles  J.  Katz,  its  attorney : 

You  and  Each  Of  You  Will  Please  Take  Notice, 
that  pursuant  to  the  petition  of  E.  A.  Lynch,  dated 
October  31,  1947,  a  copy  of  which  is  attached  .hereto, 
the  Wil-Rud  Corporation  is  directed  to  appear  be- 
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fore  the  undersigned  Referee,  in  his  courtroom 
located  on  the  3rd  floor  of  the  Federal  Building,  Los 
Angeles,  California,  on  the  7th  day  of  November, 
1947,  at  the  hour  of  10  A.M.,  then  and  there  to 
show  cause  why  the  petition  as  prayed  for  should 
not  be  granted,  and  why  the  said  Wil-Rud  Corpora- 
tion should  not  be  forthwith  directed  to  pay  the 
sum  of  $61,000.00. 

The  Within  Order  To  Show^  Cause,  and  petition 
attached  hereto,  may  be  served  by  delivering  or 
mailing  same  to  the  office  of  Charles  J.  Katz  on  or 
before  the  1st  day  of  November,  1947. 

Dated  this  31st  day  of  Oct.,  1947. 

/s/  HUGH  L.  DICKSON, 

Referee  in  Bankruptcy. 

[Endorsed] :     Filed  Oct.  31,  1947. 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  LEAVE  TO  COMPROMISE 
RE:  WIL-RUD  CORPORATION  SALE 

To  the  Honorable  Hugh  L.  Dickson,  Referee  in 
Bankruptcy : 

Comes  now  your  petitioner,  E.  A.  Lynch,  and 
respectfully  represents  as  follows : 

I. 

That  he  is  the  duly  appointed,  qualified  and  acting 
receiver  in  the  within  reorganization  proceedings. 

II. 

That  heretofore,  and  on  or  about  the  15th  day  of 
October,  1947,  Wil-Rud  Corporation  purchased  cer- 
tain assets  of  the  debtor  corporation  at  a  sale  held 
in  open  court;  that  the  purchase  price  was  the  sum 
of  $161,000.00;  that  since  said  15th  day  of  October, 
1947,  certain  differences  have  arisen  between  the 
said  purchaser  and  your  petitioner,  which  differ- 
ences can  be  summarized  somewhat  as  follows: 

(a)  The  purchaser  contended  that  it  bought  all 
of  those  physical  assets  reflected  by  that  certain  in- 
ventory filed  in  the  within  debtor  proceedings,  which 
inventory  is  designated  as  '^Respondent's  Exhibit 
No.  2"  introduced  at  the  hearing  on  the  petition  of 
the  receiver  for  an  order  to  show  cause  directed 
against  the  purchaser,  held  before  this  Court  on 
the  7th  day  of  November  1947;  that  during  said 
proceedings  Wil-Rud  Corporation  contended  that  it 
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was  entitled  to  an  adjustment  on  inventory  short- 
ages in  the  sum  of  $19,336.86;  thereafter,  Wil-Rud 
Corporation  presented  their  contentions,  particu- 
larly in  connection  with  page  88-a  of  said  inventory, 
wherein  there  was  itemized  a  total  of  approximately 
$47,976.29  worth  of  root  beer  bottles  and  cases, 
alleged  to  be  in  the  vicinity  or  territory  of  Los 
Angeles,  California,  and,  in  connection  therewith, 
Wil-Rud  Corporation  alleges  that  the  debtor  has 
taken  deposits  of  60c  per  case,  and  that  said  deposits 
are  reflected  by  the  fact  that  each  of  the  customers 
having  possession  of  the  cases  and  bottles  therein 
have  a  lien  by  virtue  of  the  possession  thereof  until 
the  said  60c  is  repaid;  in  addition  thereto,  the  pur- 
chaser has  alleged  other  variances  and  claims  in 
connection  with  the  sale,  contending  that  it  has 
paid  certain  warehousing  and  other  charges  on 
items  which  were  purportedly  sold  free  and  clear. 

(b)  That  it  is  the  contention  of  your  petitioner 
that  the  assets  were  sold  "where  is,  as  is"  as  of 
October  15,  1947,  but  your  petitioner  does  allege 
that  there  is  merit  to  the  claims  of  the  purchaser, 
particularly  since  the  issues  as  to  the  inventory 
shortages  were  submitted  to  this  Court  on  the  7th 
day  of  November,  1947,  and  this  Court  has  indi- 
cated that  it  would  determine  the  matter  in  favor 
of  the  purchaser. 

III. 

That  after  a  full  and  complete  interchange  of 
facts,  your  petitioner  and  his  counsel  have  conferred 
with  the  purchaser  and  its  counsel  in  an  effort  to 
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determine  whether  or  not  a  compromise  and  settle- 
ment could  be  reached  so  that  the  administration 
of  the  within  estate  could  be  brought  to  a  termina- 
tion; that  after  negotiations  and  conferences,  the 
following  compromise  and  settlement  has  been 
offered  by  the  purchaser,  and  is  now  being  recom- 
mended to  this  Court  by  your  petitioner  as  appar- 
ently being  for  the  best  interests  of  the  within 
estate,  subject  to  the  approval  of  this  Court: 

1.  The  purchaser  is  to  be  allowed  a  credit  upon 
the  purchase  price  herein  in  the  sum  of  $18,500.00 
making  the  total  purchase  price  payable  in  the 
sum  of  $142,500,  less  a  credit  of  $125,000,  heretofore 
paid,  leaving  a  present  balance  now  due  and  payable, 
and  to  be  paid  upon  the  approval  of  the  within 
petition  for  leave  to  compromise,  in  the  sum  of 
$17,500.00.  >i 

2.  The  purchaser  does,  concurrently  herewith, 
make  an  offer  to  purchase  all  outstanding  accounts 
receivable  of  the  within  estate,  as  per  that  certain 
itemization  approved  by  the  purchaser  and  the  re- 
ceiver on  December  22,  1947,  and  specifically  exclud- 
ing therefrom  the  accounts  receivable  wihch  the 
estate  now  has  with  Messrs.  Thompson,  Green,  Tan- 
ner &  Harold  Brooks,  and  likewise  excluding  there- 
from the  accoimts  receivable  owing  to  the  estate 
from  California  Marmalade  Company,  Pacific  As- 
sociated Products  Company,  and  Loma  Linda ;  said 
offer  of  purchase  is  in  the  sum  of  $3,500.00,  and  the 
purchaser,  in  connection  therewith,  agrees  to  hold 
your  petitioner  harmless  on  any  claims  for  refunds 
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on  cases  and/or  bottles  up  to  60c  per  wooden  case 
containing  24  bottles,  for  each  such  case  and/or 
bottles  surrendered  up  to  purchaser.    • 

3.  The  purchaser  will  declare  compromised  and 
settled  in  full  any  and  all  claims  of  any  nature 
against  the  within  estate,  or  the  receiver  herein, 
arising  from  the  aforesaid  sale,  and  the  receiver 
will  likewise  declare  compromised  and  settled  any 
and  all  claims  of  any  nature  arising  on  behalf  of 
the  within  estate,  or  the  receiver,  as  against  the 
purchaser,  save  and  except  for  the  performance  of 
the  items  contained  in  paragraphs  1  and  2  herein- 
above. 

Wherefore,  your  petitioner  jn'ays  that  after  due 
notice  to  creditors  a  hearing  be  held  and  that  the 
within  petition  for  leave  to  compromise  be  approved. 
Dated:     December  26,  1947. 

/s/  E.  A.  LYNCH, 
Receiver, 

Petitioner. 
GENDEL  &  CHICHESTER, 
By  /s/  MARTIN  GENDEL, 

of  counsel  for  receiver. 
Approved : 

/s/  CHARLES  J.  KATZ, 

Attorney  for  Wil-Rud 
Corporation. 

State  of  California, 
County  of  Los  Angeles — ss. 

E.  A.  Lynch  being  by  me  first  duly  sworn,  deposes 
and  says:  that  he  is  the  petitioner  in  the  above 
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action;  that  he  has  read  the  foregoing  Petition  For 
Leave  To  Compromise  Ee:  Wil-Rud  Corporation 
Sale,  and  knows  the  contents  thereof;  and  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the 
matters  which  are  there  stated  upon  information  or 
belief,  and  as  to  those  matters  he  believes  it  to  be 
true. 

/s/  E.  A.  LYNCH. 
Subscribed  and  sworn  to  before  me  this  31st  day 
of  December,  1947. 

[Seal]        /s/  DORIS  E.  EDWARDS,  M 

Notary  Public  in  and  for  said  County  and  State  of 
California. 
My  Commission  Expires  Sept.  17,  1950. 

[Endorsed] :     Filed  Jan.  6,  1948. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  HEARING  ON  PETITION  TO 
COMPROMISE  AND  SALE  OF  ACCOUNTS 
RECEIVABLE 

To  the  Creditors  of  the  above  named  Debtor  Estate : 

Notice  Is  Hereby  Given  that  on  January  29,  1948 
at  10:00  A.M.  at  the  courtroom  of  the  undersigned 
Referee  in  Bankruptcy,  339  Federal  Building, 
Temple  and  Spring  Streets,  Los  Angeles,  Califor- 
nia, a  meeting  of  creditors  will  be  held  to  hear  the 
petition  of  E.  A.  Lynch,  the  Receiver  herein,  to 
compromise  the  following: 
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That  heretofore,  and  on  or  about  the  15th  day 
of  October,  1947,  Wil-Rud  Corporation  purchased 
certain  assets  of  the  debtor  corporation  at  a  sale 
held  in  open  court;  that  the  purchase  price  was  the 
sum  of  $161,000.00;  that  since  said  15th  day  of 
October,  1947,  certain  differences  have  arisen  be- 
tween the  said  purchaser,  the  Wil-Rud  Corporation, 
and  the  Receiver; 

(a)  The  Wil-Rud  Corporation  contended  that  it 
bought  all  of  those  physical  assets  reflected  by  that 
certain  inventory  filed  in  the  within  debtor  jjroceed- 
ings,  which  inventory  is  designated  as  "Respond- 
ent's Exhibit  No.  2"  introduced  at  the  hearing  on 
the  petition  of  the  receiver  for  an  order  to  show 
cause  directed  against  the  Wil-Rud  Corporation, 
held  before  the  Court  on  the  7th  day  of  November, 
1947;  that  during  said  proceedings  Wil-Rud  Cor- 
poration contended  that  it  was  entitled  to  an  adjust- 
ment on  inventory  shortages  in  the  sum  of 
$19,336.86;  thereafter,  Wil-Rud  Corporation  pre- 
sented their  contentions,  particularly  in  connection 
with  page  88-a  of  said  inventory,  wherein  there  was 
itemized  a  total  of  approximately  $47,976.29  worth 
of  root  beer  bottles  and  cases,  alleged  to  be  in  the 
vicinity  of  territory  of  Los  Angeles,  California,  and, 
in  connection  therewith  Wil-Rud  Corporation  al- 
leges that  the  debtor  has  taken  deposits  of  60c  per 
case,  and  that  said  deposits  are  reflected  by  the  fact 
that  each  of  the  customers  having  possession  of  the 
cases  and  bottles  therein  have  a  lien  by  virtue  of  the 
possession  thereof  until  the  said  60c  is  repaid;  in 
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addition  thereto,  the  Wil-Rud  Corporation  has 
alleged  other  variances  and  claims  in  connection 
with  the  sale  contending  that  it  has  paid  certain 
ware-housing  and  other  charges  on  items  which  were 
purportedly  sold  free  and  clear.  - 

(b)  That  it  is  the  contention  of  the  Receiver  that 
the  assets  were  sold  "where  is,  as  is"  as  of  October 
15,  1947,  but  the  Receiver  does  allege  that  there  is 
merit  to  the  claims  of  the  Wil-Rud  Corporation, 
particularly  since  the  issues  as  to  the  inventory 
shortages  were  submitted  to  this  Court  on  the  7th 
day  of  November,  1947,  and  this  Court  has  indicated 
that  it  would  determine  the  matter  in  favor  of  the 
Wil-Rud  Corporation. 

The  Wil-Rud  Corporation  has  offered  the  fol- 
lowing compromise: 

The  Wil-Rud  Corporation  is  to  be  allowed  a  credit 
upon  the  purchase  price  herein  in  the  sum  of  $18,- 
500.00  making  the  total  purchase  price  payable  in 
the  sirni  of  $142,500,  less  a  credit  of  $125,000,  here- 
tofore paid,  leaving  a  present  balance  now  due  and 
payable,  and  to  be  paid  upon  the  approval  of  the 
within  petition  for  leave  to  compromise,  in  the  sum 
of  $17,500.00. 

2.  The  Wil-Rud  Corporation  offers  to  purchase 
for  the  sum  of  $3,500.00  all  outstanding  accomits 
receivable  of  the  within  estate,  as  per  that  certain 
itemization  approved  by  the  Wil-Rud  Corporation 
and  the  Receiver  on  December  22,  1947  with  the 
following  exceptions : 
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Accounts  with  Messrs.  Thompson,  Green,  Tanner 
and  Harold  Brooks  and  the  accounts  receivable 
owing  to  the  estate  from  the  California  Marmalade 
Company,  Pacific  Associated  Products  Company  and 
Loma  Linda; 

The  Wil-Rud  Corporation  agrees  to  hold  the  Re- 
ceiver harmless  on  any  claims  for  refunds  on  cases 
and/or  bottles  up  to  60c  per  wooden  case  contain- 
ing 24  bottles,  for  each  such  case  and/or  bottles 
surrendered  up  to  the  Wil-Rud  Corporation. 

The  Wil-Rud  Corporation  will  declare  compro- 
mised and  settled  in  full  any  and  all  claims  of  any 
nature  against  the  within  estate,  or  the  Receiver 
herein,  arising  from  the  aforesaid  sale,  and  the 
Receiver  will  likewise  declare  comi^romised  and 
settled  any  and  all  claims  of  any  nature  arising 
on  behalf  of  the  within  estate,  or  the  Receiver,  as 
against  the  Wil-Rud  Corporation,  save  and  except 
for  the  performance  of  the  items  contained  in  the 
above  paragraphs. 

The  Receiver  believes  that  it  is  to  the  best  inter- 
ests of  said  estate  that  said  compromise  be  approved. 

For  further  information,  see  petition  on  file  in 
the  office  of  the  undersigned  Referee  in  Bankruptcy. 

HUGH  L.  DICKSON, 

Referee  in  Bankruptcy. 

Dated:     January  14,  1948. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT,  CONCLUSIONS  OF 
LAW,  and  ORDER  APPROVING  PETI- 
TION FOR  LEAVE  TO  COMPROMISE 
WIL-RUD  CORPORATION  SALE 

Pursuant  to  the  verified  petition  of  E.  A.  Lynch, 
as  receiver  in  the  within  Chapter  XI,  proceedings, 
dated  January  6,  1948,  seeking  leave  to  compromise 
claims  made  by  Wil-Rud  Corporation,  and  after 
duly  noticing  same,  in  writing,  to  all  creditors  as 
required  by  law,  a  hearing  was  held  before  the  un- 
dersigned Referee,  in  his  courtroom  located  on  the 
3rd  floor  of  the  Federal  Building,  Los  Angeles,  Cali- 
fornia, on  January  29,  1948,  at  the  hour  of  10  a.m. ; 
at  said  hearing  E.  A.  Lynch,  the  Receiver,  was 
present  and  represented  by  Martin  Gendel,  of  coun- 
sel, and  the  purchaser,  Wil-Rud  Corporation  was 
present,  and  represented  by  its  counsel,  Chas.  J. 
Katz,  and  the  various  creditors  and  their  represen- 
tatives were  present,  particularly  those  creditors 
represented  by  attorneys  Frank  T.  Cotter,  Hugh 
Ward  Lutz,  Aaron  Levinson  and  Hugo  Steinmeyer ; 
after  evidence,  both  oral  and  documentary,  Vv^as  duly 
introduced,  and  the  objections  of  various  creditors 
and  the  recommendations  of  the  Receiver  were  con- 
sidered, and  after  the  arguments  of  counsel  were 
duly  submitted,  and  good  cause  appearing  therefor, 
the  undersigned  Referee  does  hereby  make  the  fol- 
lowing Findings  of  Fact,  Conclusions  of  Law  and 
Order : 
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FINDINGS  OF  FACT 

1.  The  undersigned  Referee  finds  that  the  alle- 
gations contained  in  paragraphs  I  and  II  of  the 
petition  of  E.  A.  Lynch,  above  referred  to  and  dated 
January  6,  1948,  for  leave  to  compromise  problems 
involved  in  the  Wil-Rud  Corporation  sale,  are  true. 

2.     The  undersigned  Referee  further  finds  that 
the  Wil-Rud  Corporation  could  reasonably  contend 
that  it  was  entitled  to  total  adjustments  in  the  sum 
of  approximately  $28,000.00,  and  without  passing 
further  on  the  merits  of  said  claims  at  this  time, 
the  undersigned  Referee  finds  it  would  be  for  the 
best  interests  of  the  within  estate  to  permit  the 
compromise  and  settlement  of  the  pending  litiga- 
tion and  further  claims  on  the  basis  of  allowing  a 
reduction  of  the  purchase  price  in  the  sum  of  $18,- 
500.00,  thereby  reducing  the  purchase  price  to  the 
sum  of  $142,500.00,  leaving  a  present  balance  due 
and  payable,   upon  the   signing   of  this   Order  in 
the    sum    of    $17,500.00;    the    purchaser,    Wil-Rud 
Corporation  having  heretofore  paid  to  the  Receiver, 
E.  A.  Lynch,  the  sum  of  $125,000.00  on  account  of 
the  purchase  price.    It  further  appears  that  some 
of  the  creditors  now  objecting  to  the  compromise 
submitted  and  approved  a  bid  of  $135,000.00  to  this 
Court  on  October  15,  1947,  and  requested  this  Court 
not   to    accept    any   higher    bid;    the    undersigned 
Referee  further  finds  that  on  November  7,  1947,  this 
Court  considered  some  of  the  claims  of  Wil-Rud 
Corporation  concerning  alleged  shortages,  and  in- 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT,  CONCLUSIONS  OF 
LAW,  and  ORDER  APPROVING  PETI- 
TION FOR  LEAVE  TO  COMPROMISE 
WIL-RUD  CORPORATION  SALE 

Pursuant  to  the  verified  petition  of  E.  A.  Lynch, 
as  receiver  in  the  within  Chapter  XI,  proceedings, 
dated  January  6,  1948,  seeking  leave  to  compromise 
claims  made  by  Wil-Rud  Corporation,  and  after 
duly  noticing  same,  in  writing,  to  all  creditors  as 
required  by  law,  a  hearing  w^as  held  before  the  un- 
dersigned Referee,  in  his  courtroom  located  on  the 
3rd  floor  of  the  Federal  Building,  Los  Angeles,  Cali- 
fornia, on  January  29,  1948,  at  the  hour  of  10  a.m.; 
at  said  hearing  E.  A.  Lynch,  the  Receiver,  was 
present  and  represented  by  Martin  Gendel,  of  coun- 
sel, and  the  purchaser,  Wil-Rud  Corporation  was 
present,  and  represented  by  its  counsel,  Chas.  J. 
Katz,  and  the  various  creditors  and  their  represen- 
tatives were  present,  particularly  those  creditors 
represented  by  attorneys  Frank  T.  Cotter,  Hugh 
Ward  Lutz,  Aaron  Levinson  and  Hugo  Steinmeyer ; 
after  evidence,  both  oral  and  documentary,  v^^as  duly 
introduced,  and  the  objections  of  various  creditors 
and  the  recommendations  of  the  Receiver  were  con- 
sidered, and  after  the  arguments  of  counsel  were 
duly  submitted,  and  good  cause  appearing  therefor, 
the  undersigned  Referee  does  hereby  make  the  fol- 
lowing Findings  of  Fact,  Conclusions  of  Law  and 
Order :  'i 
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FINDINGS  OF  FACT 

1.  The  undersigned  Referee  finds  that  the  alle- 
gations contained  in  paragraphs  I  and  II  of  the 
petition  of  E.  A.  Lynch,  above  referred  to  and  dated 
January  6,  1948,  for  leave  to  compromise  problems 
involved  in  the  Wil-Rud  Corporation  sale,  are  true. 

2.     The  undersigned  Referee  further  finds  that 
the  Wil-Rud  Corporation  could  reasonably  contend 
that  it  was  entitled  to  total  adjustments  in  the  sum 
of  approximately  $28,000.00,  and  without  passing 
further  on  the  merits  of  said  claims  at  this  time, 
the  undersigned  Referee  finds  it  would  be  for  the 
best  interests  of  the  within  estate  to  permit  the 
compromise  and  settlement  of  the  pending  litiga- 
tion and  further  claims  on  the  basis  of  allowing  a 
reduction  of  the  purchase  price  in  the  sum  of  $18,- 
500.00,  thereby  reducing  the  purchase  price  to  the 
sum  of  $142,500.00,  leaving  a  present  balance  due 
and  payable,  upon  the   signing   of  this   Order  in 
the    sum    of    $17,500.00;    the    purchaser,    Wil-Rud 
Corporation  having  heretofore  paid  to  the  Receiver, 
E.  A.  Lynch,  the  sum  of  $125,000.00  on  account  of 
the  purchase  price.    It  further  appears  that  some 
of  the  creditors  now  objecting  to  the  compromise 
submitted  and  approved  a  bid  of  $135,000.00  to  this 
Court  on  October  15,  1947,  and  requested  this  Court 
not   to    accept   any   higher    bid;    the    undersigned 
Referee  further  finds  that  on  November  7,  1947,  this 
Court  considered  some  of  the  claims  of  Wil-Rud 
Corporation  concerning  alleged  shortages,  and  in- 
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dicated  from  the  Bench  that  it  appeared  that  the 
said  purchaser  had  relied  on  the  inventory  prepared 
in  this  estate,  and,  therefore,  was  entitled  to  pro- 
rata credits  for  alleged  shortages  in  that  inventory. 

3.  The  undersigned  Referee  further  finds  that  as 
a  part  of  the  compromise  and  settlement,  the  pur- 
chaser, Wil-Rud  Corporation,  is  to  hold  E.  A.  Lynch, 
as  Receiver  of  this  estate,  harmless  for  any  refunds 
on  cases  and/or  bottles  up  to  60c  per  wooden  case 
containing  24  bottles,  and  each  case  and/or  bottle 
surrendered  up  to  Wil-Rud  Corporation. 

4.  The  undersigned  Referee  further  finds  that 
upon  the  payment  of  the  sum  of  $17,500.00  to  the 
within  estate,  all  claims  by  Wil-Rud  Corporation, 
of  any  nature  against  the  within  estate,  or  E.  A. 
Lynch,  as  Receiver,  arising  from  the  sale  of  Wil- 
Rud  Corporation  will  be  deemed  compromised  and 
settled  in  full,  and  likewise,  the  claims  of  the  Re 
ceiver  on  behalf  of  this  estate  as  against  the  Wil- 
Rud  Corporation  will  be  deemed  compromised  and 
settled  in  full,  save  and  except  for  the  payment  of 
117,500.00,  and  the  agreement  of  Wil-Rud  Corpora- 
tion to  hold  the  estate  and  E.  A.  Lynch,  as  Receiver, 
harmless  from  claims  for  refunds  on  cases  and/or 
bottles  surrendered  to  the  corporation  by  the  hold- 
ers thereof.  »f 

5.  The  undersigned  Referee  does  further  find 
it  would  be  an  unwise  expense  upon  the  part  of  the 
within  estate  to  attempt  to  direct  the  Receiver  to 
quiet  title  to  all  of  the  many  hundreds  of  retailers 
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with  whom  the  debtor  corporation  has  realt  in 
order  to  be  able  to  surrender  the  wooden  eases  in- 
volved in  the  within  settlement  to  Wil-Rud  Cor- 
poration free  and  clear  of  any  claims,  and  that  it 
would  be  cheaper  for  the  debtor  corporation  and 
the  Receiver  to  complete  the  proposed  compromise 
and  settlement  rather  than  to  attempt  to  deliver 
approximately  25,000  cases  free  and  clear  of  claims 
pursuant  to  the  representations  contained  on  page 
88-a  of  the  inventory  described  in  paragraph  II 
of  the  petition  for  leave  to  compromise. 

6.  The  undersigned  Referee  further  iSnds  that 
it  is  not  for  the  best  interests  of  the  within  estate 
to  approve  the  proposed  sale  of  the  accounts  re- 
ceivable in  the  sum  of  $3,500.00  to  Wil-Rud  Corpo- 
ration, and  by  separate  order  is  disapproving  said 
sale  and  does  find  that  it  should  not  be  made  any 
part  of  the  within  approved  compromise  and  settle- 
ment. 

Conclusions  of  Law 

From  the  above  Findings  of  Fact,  the  under- 
signed Referee  concludes: 

A.  That  it  would  be  for  the  best  interests  of  the 
within  estate  to  approve  the  compromise  and  set- 
tlement as  heretofore  submitted,  save  and  except 
for  the  sale  of  the  accounts  receivable  to  Wil-Rud 
Corporation;  and 

B.  The  undersigned  Referee  further  concludes 
that  the  objections  to  the  proposed  compromise  and 
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settlement  are  not  well  taken  and  should  not  be 
sustained. 

Order 

Now,  Therefore,  based  upon  the  Findings  of  Fact 
and  Conclusions  of  Law,  it  is  hereby  Ordered: 

1.  That  the  petition  of  E.  A.  Lynch  to  compro- 
mise and  settle  the  claims  involved  in  the  sale  to 
Wil-Rud  Corporation  entered  on  October  22,  1947, 
be  and  the  same  is  hereby  approved. 

2.  That  Wil-Rud  Corporation  is  ordered  to  pay 
to  E.  A.  Lynch,  as  Receiver  of  the  within  estate, 
the  sum  of  $17,500.00. 

3.  That  Wil-Rud  Corporation  is  ordered  to  hold 
E.  A.  Lynch,  as  Receiver,  and  the  within  estate, 
harmless  from  any  claims  for  refunds  on  cases 
and/or  bottles,  up  to  60c  per  wooden  case  for  each 
such  case  or  bottles  surrendered  to  Wil-Rud  Cor- 
poration. 

Dated  this  26th  day  of  February,  1948. 

/s/  HUaH  L.  DICKSON, 

Referee  in  Bankruptcy. 
Approved  As  To  Form  and  Contents :  _ 

/s/  CHARLES  J.  KATZ,  ' 

Attorney  for  Wil-Rud 
Corporation. 

Received  Feb.  13,  1948. 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REVIEW  OF  REFEREE'S 
ORDER  DATED  FEBRUARY  26,  1948,  BY 
JUDGE 

To  Hugh  L.  Dickson,  Referee  in  Bankruptcy: 

The  petition  of  Aaron  Levinson,  Bank  of  Amer- 
ica, National  Trust  &  Savings  Association,  Leo 
Brill,  F.  W.  Boltz,  Corp.,  a  California  corporation, 
and  Victor  Kremer,  respectfully  presents: 

I. 

That  each  of  them  is  a  creditor  of  the  above 
named  Debtor  and  that  the  aggregate  amount  of 
their  claims  is  in  excess  of  $200,000.00,  and  approxi- 
mately one-half  of  the  total  unsecured  claims  of 
said  Debtor. 

11. 

That  each  of  them  appeared  before  this  Court 
on  January  29,  1948,  at  the  hearing  on  the  petition 
of  the  Receiver  herein  seeking  leave  to  compromise 
the  claims  being  asserted  by  Wil-Rud  Corporation. 

III. 

That  the  Receiver  herein  filed  a  petition  dated 
January  6,  1948,  entitled  "Petition  for  Leave  to 
Compromise  re  Wil-Rud  Corporation  Sale"  wherein 
said  Receiver  prayed  that  said  petition  for  leave  to 
compromise  be  approved. 

IV. 

That  on  February  26,  1948,  an  order  was  entered 
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granting  the  prayer  of  said  petition  in  the  words 
and  figures  as  follows: 

^'1.  That  the  petition  of  E.  A.  Lynch  to  compro- 
mise and  settle  the  claims  involved  in  the  sale  to 
Wil-Rud  Corporation  entered  on  October  22,  1947, 
be  and  the  same  is  hereby  approved. 

2.  That  Wil-Rud  Corporation  is  ordered  to  pay 
to  E.  A.  Lynch,  as  Receiver  of  the  within  estate, 
the  sum  of  $17,500.00. 

3.  That  Wil-Rud  Corporation  is  ordered  to  hold 
E.  A.  Lynch,  as  Receiver,  and  the  within  estate, 
harmless  from  any  claims  for  refunds  on  cases 
and/or  bottles,  up  to  60c  per  wooden  case  for  each 
such  case  of  bottles  surrendered  to  Wil-Rud  Cor- 
poration. ' ' 

V. 
The  said  order  is  erroneous  for  the   following 
reasons : 

(a)  That  neither  the  Receiver  herein  nor  the 
Referee  gave  to  the  creditors  in  the  notice  to  credi- 
tors or  otherwise  any  information  as  to  what  are 
the  claims  of  said  Wil-Rud  Corporation,  and  how 
said  Wil-Rud  Corporation  arrived  at  the  amount 
of  its  claims;  and  what  are  the  shortages  claimed 
by  said  Corporation  and  how  it  arrived  at  the 
amounts  of  said  shortages,  and  said  Wil-Rud  Cor- 
poration has  never  reduced  its  claims  to  writing  or 
filed  them  in  this  proceeding. 

(b)  That  nowhere  in  these  proceedings  or  the 
notice  to  creditors  does  it  appear  what  the  short- 
ages are  or  upon  which  Wil-Rud  bases  its  conten- 
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tion  that  it  is  entitled  to  an  "adjustment  on  inven- 
tory shortages  in  the  sum  of  $19,336.80." 

(e)  That  any  claim  of  Wil-Rud  Corporation 
based  on  inventory  shortages  is  without  merit  by 
reason  of  order  of  this  Court  confirming  the  sale 
to  said  Wil-Rud  Corporation  dated  October  22,  1947, 
approved  by  said  corporation,  ordering  the  transfer 
to  Wil-Rud  Corporation  of  all  right,  title  and  in- 
terest of  this  estate  of  all  machinery,  etc.,  located 
at  3631  Union  Pacific  Avenue,  Los  Angeles,  Cali- 
fornia, together  with  all  other  physical  assets  of 
the  debtor  corporation  "wheresoever  situated  .  .  . 
as  of  October  15,  1947,  at  5:00  o'clock  P.M." 

(d)  That  any  claim  of  Wil-Rud  Corporation 
based  on  an  assertion  that  the  Debtor's  customers 
who  deposited  60c  with  the  Debtor  have  a  lien  to 
that  extent  on  each  wooden  case  in  the  customer's 
possession  is  without  merit. 

(e)  That  the  claim  of  Wil-Rud  Corporation 
based  on  such  alleged  lien  of  60c  on  each  outstanding 
wooden  case  is  as  to  the  total  amount  of  such  claim 
merely  a  guess  and  the  conjecture  of  said  corpora- 
tion; that  nowhere  does  the  number  of  such  claims 
nor  the  amount  thereof  appear,  nor  does  it  appear 
any  customer  has  asserted  such  a  claim. 

(f)  That  it  does  not  appear  from  the  record 
herein  how  the  Receiver  arrived  at  the  amount  of 
$18,500.00  which  he  desires  to  allow  said  Wil-Rud 
Corporation. 

(g)  That  there  was  no  substantial  evidence  in- 
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troduced  at  the  hearing  on  the  petition  to  com- 
promise upon  which  either  the  Court  or  the  creditors 
could  determine  the  merits  or  demerits  of  the  jjeti- 
tion  to  compromise. 

(h)  That  the  merits  of  the  claims  of  said  Wil- 
Rud  Corporation  should  have  been  determined  be- 
fore the  order  approving  the  compromise  was  made. 

(i)  That  no  substantial  evidence  was  ofr'ered 
upon  which  an  order  could  be  based  that  the  ap- 
proval of  the  proposed  compromise  was  to  the  best 
interests  of  the  creditors. 

Wherefore,  your  petitioners  pray  for  a  review 
of  the  said  order  by  the  judge,  and  that  the  said 
order  be  vacated  and  set  aside. 
Dated :     March  4th,  1948. 

/s/  AARON  LEVINSON, 
In  Pro  Per. 
BANK   OF  AMERICA   NATIONAL   TRUST  & 
SAVINGS  ASSOCIATION, 
By  /s/  E.  M.  BERRY, 
Its  Attorney. 
LEO  BRILL, 
By  /s/  MAURICE  M.  GOODSTEIN, 
His  Attorney. 
F.  W.  BOLTZ  CORP.,  a  California  Corporation, 
By  /V  FRANK  T.  COTTER, 
Its  Attorney. 
VICTOR  KREMER, 
By  /s/  HUGH  WARD  LUTZ, 
His  Attorney. 

[Endorsed] :     Filed  Mar.  8,  1948. 
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[Title  of  District  Court  and  Cause.] 

REFEREE'S  CERTIFICATE  ON  REVIEW 

To  the  Honorable  Ben  Harrison,  Judge  of  the 
United  States  District  Court,  for  the  Southern 
District  of  California,  Central  Division : 

I,  Hugh  L.  Dickson,  Referee  in  Bankruptcy,  to 
whom  the  above  entitled  matter  has  been  referred, 
do  hereby  certify  as  follows: 

That  E.  A.  Lynch  was  duly  appointed  and  quali- 
fied as  receiver  in  the  within  Chapter  XI  reorgan- 
ization proceedings,  and  pursuant  to  said  order  of 
appointment  he  took  possession  and  continued  the 
operations  of  the  business  being  conducted  by  the 
debtor  prior  to  the  filing  of  the  petition  for  the  plan 
of  arrangement,  consisting  primarily  of  the  bottling 
of  root  beer  and  the  sale  of  root  beer  extract;  the 
major  portion  of  the  physical  assets  involved  were 
located  at  the  main  bottling  plant,  3631  Union 
Pacific  Avenue,  Los  Angeles,  California;  that  in 
the  administration  of  the  within  estate  it  became 
advisable  for  the  receiver  to  attempt  to  sell  the 
assets  of  the  estate;  after  due  notice  to  creditors, 
hearings  were  held  before  this  Court  on  Septem- 
ber 25,  October  7  and  October  15,  1947. 

On  the  15th  day  of  October,  1947,  Mr.  Aaron 
Levinson,  on  behalf  of  Mr.  C.  Ray  Miller,  read  to 
the  Court  an  offer  of  $135,000.00  for  the  assets  of 
the  debtor  corporation  and  requested  the  Court  to 
accept  this  offer  and  not  to  permit  competitive  bid- 
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ding  for  the  assets ;  that  said  attorney  purported  to 
submit  the  said  offer,  and  the  request  that  the  offer 
be  approved,  on  behalf  of  all  of  the  members  of  the 
Committee  of  Creditors;  that  included  upon  said 
Committee  of  Creditors  are  the  following  creditors, 
now  petitioning  this  Court  for  the  review  of  the 
order  in  question : 

Aaron  Levinson. 

Bank  of  America  National  Trust  and  Savings  As- 
sociation. 

F.  W.  Boltz  Corporation. 

After  your  Referee  opened  the  matter  for  competi- 
tive bidding,  Wil-Rud  Corporation,  nominee  of 
Samuel  Rudolph,  was  adjudged  the  highest  and  best 
bidder,  having  offered  $161,000.00  cash  for  the 
assets. 

That  on  October  22,  1947,  this  Referee  signed  an 
order  confirming  and  approving  sale  of  the  assets 
to  Wil-Rud  Corporation;  that  pursuant  to  said 
order  possession  of  the  assets  was  turned  over  to 
the  purchaser,  Wil-Rud  Corporation,  and,  there- 
after, a  dispute  developed  between  E.  A.  Lynch,  as 
receiver,  and  the  said  purchaser;  that  pursuant  to 
a  verified  petition  by  said  receiver  an  order  to  show 
cause  was  duly  issued  and  served  upon  Wil-Rud 
Corporation  directing  said  corporation  to  appear  be- 
fore this  Referee  on  November  7,  1947,  to  show 
cause  why  the  balance  of  the  purchase  price  should 
not  be  forthwith  paid;  that  at  that  time  Wil-Rud 
Corporation  had  paid  $100,000.00  toward  the  pur- 
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chase  price  and  there  remained  due  and  owing  $61,- 
000.00;  the  Committee  of  Creditors  had  been  duly 
informed  of  the  order  to  show  cause  and  there  were 
present  at  the  hearing  Aaron  Levinson  and  C.  Ray 
Miller;  from  the  evidence  presented  it  appeared  to 
this  Referee  that  Wil-Rud  Corporation  had  sub- 
mitted its  bid  in  reliance  upon  the  inventory  ad- 
mittedly shown  to  Samuel  Rudolph,  its  representa- 
tive ;  that  at  said  hearing  held  on  November  7,  1947, 
Exhibit  #1  was  introduced,  reflecting  claimed  in- 
ventory shortages  totalling  a  gross  amount  of  $18,- 
952.16;  that  Exhibit  #2  introduced  at  said  hearing 
is  the  inventory  itself,  allegedly  relied  upon  by  the 
purchaser  in  making  its  bid;  that  at  said  hearing 
this  Referee  indicated  that  he  would  rule  that  the 
purchase  was  made  pursuant  to  the  inventory,  and 
that  a  pro-rate  allowance  would  be  made  to  the 
bidder  on  the  basis  of  the  total  value  of  the  inven- 
tory as  against  the  inventory  shortages,  which  would 
mean  a  reduction  of  approximately  40%  of  $18,- 
952.16;  that  at  the  said  hearing  on  November  7, 
1947,  there  was  brought  to  the  attention  of  this 
Court  the  fact  that  the  purchaser  was  likewise 
contending  for  an  adjustment  involving  wooden 
cases  and  bottles  used  by  the  debtor  in  the  sale  and 
delivery  of  its  root  beer  product. 

Thereafter  a  petition  was  filed  by  the  receiver 
herein  to  compromise  the  claims  of  Wil-Rud  Cor- 
poration centering  upon  two  problems: 

1.     The  inventory  shortages  covered  in  the  hear- 
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ing  above  described,  held  on  November  7,  1947,  in- 
volving 40%  of  items  totalling  $18,952.16;  and, 

2.  A  contention  by  the  purchaser  that  the  items 
contained  on  page  88(a)  of  the  above  referred  to 
inventory  could  not  be  delivered  free  and  clear  to 
the  purchaser  for  the  reason  that  retail  distributors 
had  possession  of  the  wooden  cases  and  bottles  in- 
volved and  had  paid  60c  per  case  as  a  deposit 
thereon,  and,  therefore  had  a  lien  for  said  amount 
of  60c  per  case  predicated  on  their  possession  of 
the  cases;  that  the  gross  amount  involved  in  the 
value  of  the  cases  and  bottles  referred  to  was  $47,- 
976.29  (if  this  gross  figure  were  recognized  then 
40%  thereof  would  be  the  prorated  deduction  allow- 
able to  the  purchaser)  ;  on  the  other  hand,  25807 
wooden  cases  were  involved,  and  if  the  estate  were 
required  to  pay  60c  per  case  in  order  to  clear  any 
claim  of  lien  as  against  the  cases  (described  on 
page  88(a)  of  the  inventory  as  "wood  shells"), 
the  total  amount  involved  would  be  $15,484.20, 

That  after  due  written  notice  to  all  creditors  and 
interested  parties  a  hearing  was  held  upon  the  peti- 
tion of  the  receiver  to  compromise  the  said  two 
specific  claims,  and  any  and  all  other  claims  which 
Wil-Rud  Corporation  might  have  as  against  the 
within  estate,  on  the  basis  that  an  $18,500.00  reduc- 
tion would  be  allowed  in  the  total  purchase  price, 
making  the  net  amount  payable  to  the  estate  $142,- 
500.00,  and,  $25,000.00  having  been  paid  in  addition 
to  the  original  payment  of  $100,000.00,  the  balance 
then  due  and  owing  would  be  the  sum  of  $17,500.00 ; 
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in  addition  thereto,  Wil-Rud  Corporation  agreed  to 
hold  the  receiver  harmless  from  any  claims  for 
refunds  arising  from  any  attempts  to  return  wooden 
cases  by  distributors  with  whom  the  receiver  had 
dealt  during  his  operation  of  the  assets  of  this 
estate;  that  the  hearing  on  said  petition  for  leave 
to  compromise  was  held  before  this  court  on  Janu- 
ary 29,  1948;  that  included  at  said  hearing  was  a 
petition  to  sell  outstanding  accounts  receivable  to 
AVil-Rud  Corporation,  but,  after  a  consideration  of 
the  facts  involved  at  the  time  of  said  hearing,  this 
Referee  denied  the  petition  to  sell  and  directed  the 
receiver  to  make  his  own  collections  thereon. 

That  on  the  29th  day  of  January,  1948,  this 
Referee  took  the  testimony  of  certain  witnesses, 
to-wit,  Ralph  J.  Yates,  the  accountant  employed  by 
E.  A.  Lynch  as  receiver,  and,  the  testimony  of  Wolf 
Wilder  and  Samuel  Rudolph  as  agents  of  the  pur- 
chaser Wil-Rud  Corporation;  after  considering  the 
facts  and  arguments  as  submitted  by  counsel  for 
the  receiver,  and  the  purchaser,  and  after  consider- 
ing the  objections  of  various  creditors,  primarily 
those  represented  by  the  petitioners  now  on  review, 
this  Referee  determined  that  it  would  be  for  the 
best  interests  of  the  within  estate  to  approve  the 
petition  for  leave  to  compromise. 

This  Referee  was  convinced  that  the  purchaser 
had  relied  upon  the  written  inventory  handed  to 
its  agents  in  preparation  for  bidding  upon  the  assets, 
as  hereinabove  recited  in  connection  with  the  hear- 
ing held  on  November  7,  1947 ;  this  Referee  further 
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was  convinced  that  the  physical  assets  owned  by 
the   corporation  were   sold  free   and  clear  to  the 
purchaser,  and  there  was  a  strong  possibility  that 
the   receiver  could  not   deliver   clear  title   to   the 
wooden  cases  and  bottles  involved  without  compen- 
sating the  distributors  to  the  extent  of  at  least  60c 
per  wooden  case,  since  the  distributors  had  posses- 
sion of  the  cases  and  appeared  to  be  entitled  t( 
claim  a  lien  thereon  until  the  60c  deposit  had  beei 
returned;  in  addition  thereto  there  was  involve( 
the   practical   problem   of   quieting   title   to   man] 
thousands  of  wooden  cases  located  in  the  hands  oi 
several  thousand  vendees;  under  all  of  the  circum- 
stances, considering  the  legal  and  equitable  prob- 
lems involved,  including  the  possibility  of  an  adverse 
ruling  on  both  items  as  against  the  receiver  in  the 
event  of  contested  litigation  with  the  purchaser,  and 
the  expense  of  such  litigation,  this  Referee  ordered 
the  proposed  compromise  with  Wil-Rud  Corpora- 
'tion  approved,  and  executed  findings  of  fact,  con-    5 
elusions  of  law,  and  an  order  thereon,  dated  Feb-    | 
ruary  26,  1948.  ji 

That  no  order  was  sought  or  obtained  by  the  pres- 
ent petitioners  for  review  authorizing  the  filing  of 
a  petition  for  review  of  the  order  of  this  Court, 
although  they  were  not  parties  to  the  petition  to 
compromise  the  differences  between  the  receiver 
herein  and  Wil-Rud  Corporation,  the  purchaser.  • 

This  Referee  proceeded  pursuant  to  Section  27 
of  the  Bankruptcy  Act  (U.S.  Code,  Title  XI,  Chap- 
ter 4,  Section  50)  governing  compromises  and  read- 
ing as  follows: 
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''The  receiver  or  trustee  may,  with  the  approval 
of  the  Court,  compromise  any  controversy  arising 
in  the  administration  of  the  estate  upon  such  terms 
as  he  may  deem  for  the  best  interests  of  the  estate. ' ' 
The  procedure  adopted  by  the  receiver  appeared  to 
be  in  compliance  with  the  General  Orders  governing 
bankruptcy  proceedings,  particularly  Numbers  28 
and  33 ;  the  sole  question  which  this  Referee  believes 
is  presented  on  the  petition  for  review  is  whether  or 
not  this  Referee  abused  his  discretion  in  deter- 
mining that  approval  of  the  petition  for  leave  to 
compromise  was  for  the  best  interests  of  this  estate. 

In  compliance  with  the  provisions  of  Section  39-a 
(8),  I  attach  to  this  certificate  the  following: 

1.  The  Reporter's  Transcript  Of  Proceedings 
held  on  October  15,  1947,  in  re  hearing  on  plan  for 
sale  of  property ; 

2.  The  Order  Confirming  and  Approving  Sale  Of 
Property  To  Wil-Rud  Corporation,  dated  October 
22,1947; 

3.  The  Petition  Of  E.  A.  Lynch  As  Receiver  For 
Order  To  Show  Cause,  directed  against  Wil-Rud 
Corporation  for  the  payment  of  the  balance  of  the 
purchase  price  of  $161,000.00; 

4.  The  Order  To  Show  Cause  against  Wil-Rud 
Corporation  issued  by  this  Court  on  October  31, 
1947; 

5.  The  Reporter's  Transcript  of  the  hearing  held 
on  November  7,  1947,  on  the  aforesaid  order  to  show 
cause : 
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6.  Petitioner's    Exhibit    No.    1,    containing    ai 
itemization  of  alleged  inventory  shortages   (intro-j 
duced  in  evidence  on  November  7,  1947)  ; 

7.  Petitioner's  Exhibit  No.  2,  being  the  written 
inventory  of  the  assets  of  the  debtor  (introduced  in 
evidence  on  November  1,  1947)  ; 

8.  Petition  Of  E.  A.  Lynch  As  Receiver,  dated 
January  6,  1948,  for  leave  to  compromise  claims  of 
Wil-Rud  Corporation; 

9.  Notice  Of  Hearing  On  Petition  To  Compro- 
mise, dated  January  14,  1948 ; 

10.  Reporter's  Transcript  of  hearing  held  on 
January  29,  1948,  re  petition  to  compromise ; 

11.  Findings  Of  Fact,  Conclusions  Of  Law  and 
Order,  dated  February  26,  1948,  approving  petition 
for  leave  to  compromise  the  Wil-Rud  Corporation 
sale. 

12.  Petition  dated  March  4, 1948,  For  Review  Of 
The  Referee's  Order,  dated  February  26,  1948,  filed 
by  various  creditors. 

Dated  this  24th  day  of  March,  1948. 
Respectfully  submitted, 

/s/  HUGH  L.  DICKSON, 

Referee  in  Bankruptcy. 

[Endorsed] :     Filed  April  13,  1948. 


At  a  stated  term,  to  wit:  The  September  Term. 
A.  D.  1948,  of  the  District  Court  of  the  United 
States    of   America,   within   and   for   the    Central 
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Division  of  the  Southern  District  of  California, 
held  at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on  Thursday  the  16th  day  of  December  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and 
forty-eight. 

Present:  The  Honorable:  Ben  Harrison, 
District  Judge. 

[Title  of  Cause.] 

Memorandum  Opinion  reversing  the  order  of  the 
Referee  on  the  Petition  for  Review  of  Aaron  Levin- 
son,  Bank  of  America,  Leo  Brill,  F.  W.  Boltz  Corp., 
and  Victor  Kremer  is  signed  and  ordered  filed  in 
the  above-entitled  proceedings.  Filed  Memorandum 
of  Opinion. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OPINION 

This  is  a  petition  to  review  an  order  approving  a 
compromise  that  had  the  effect  of  reducing  the  sale 
price  of  the  assets  of  the  corporation  from  $161,- 
000.00  to  $142,000.00. 

The  review  is  sought  by  creditors  holding  over 
one-half  of  the  unsecured  claims.  The  question  in- 
volved is  whether  or  not  the  Referee  had  the  power 
to  approve  the  compromise  under  the  circumstances 
of  this  case. 

The  debtor  was  a  functioning  corporation  engaged 
in  bottling  and  selling  root  beer.  Its  assets  were  sold 
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at  auction  free  and  clear  of  liens  to  the  highest 
bidder,  the  Wil-Rud  Corporation,  and  the  sale  was 
duly  confirmed.  The  business  was  then  turned  over 
to  the  buyer  which  paid  part  of  the  price.  The 
balance  was  not  paid,  and  an  order  to  show  cause 
why  this  amount  should  not  be  paid  was  issued. 
At  the  hearing  the  buyer  offered  the  defenses  that 
it  had  submitted  its  bid  on  the  basis  of  an  inventory 
shown  to  its  agent;  that  a  check  made  after  posses- 
sion was  taken  showed  inventory  shortages  totaling 
a  large  sum,  and  that  certain  cases  of  bottles  owned 
by  the  debtor  were  being  held  by  distributors  sub- 
ject to  a  sixty  cents  deposit  made  on  each  case,  which 
was  not  reflected  in  the  inventory.  The  buyer  thus 
claimed  that  it  should  not  be  held  liable  for  the  full 
amount  of  the  bid  but  should  be  allowed  a  reduction. 

The  Receiver  filed  a  petition  to  compromise  this 
claim,  and  over  objections  at  the  hearing,  the 
Referee  ordered  its  approval  in  accordance  with  §27 
of  the  Bankruptcy  Act  (Title  XI  USCA,  §50). 
As  a  consequence  the  price  arrived  at  was  $142,- 
000.00  rather  than  the  $161,000.00  bid. 

It  is  well  settled  that  the  rule  of  caveat  emptor 
does  apply  to  bankruptcy  sales,  and  after  discovery 
of  a  defect  covered  by  this  rule,  a  purchaser  cannot 
refuse  payment  of  the  purchase  price  or  claim  abate- 
ment. (4  Collier  on  Bankruptcy  1588 ;  John  Schaap 
&  Sons  Drug  Co.  v.  Rone,  19  F.  (2d)  517,  (CCA. 
8th  Circ.)  ;  Hall  v.  McCehee,  37  F.  (2d)  854,  (CCA. 
5th  Circ);  Handlan  v.  Bennett,  51  F.  (2d)  21, 
(CCA.  4th  Circ).  However,  as  stated  in  4  Collier 
on  Bankruptcy  1588: 
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''The  rights  and  quantum  of  property  acquired 
by  the  purchaser  depend  primarily  upon  the  terais 
of  sale  as  ordered  or  agreed  upon.  In  the  absence 
of  specific  warranty  clauses  the  bankruptcy  sale  is 
governed  by  the  rule  'caveat  emptor.'  " 

At  the  auction  it  was  understood  that  a  going  busi- 
ness was  the  subject  of  sale,  and  it  was  expressly 
announced  that  the  sale  was  "as  is."  As  the  pur- 
chaser made  no  objection  before  confirmation,  it 
must  then  be  held  to  have  taken  the  property  sub- 
ject to  that  condition.  (Handlan  v.  Bennett,  51  F. 
(2d)  21,  (CCA.  4th  Circ.  1931);  In  Re  Rapier 
Sugar  Feed  Co.,  13  F.  Supp.  85  (1935). 

In  the  Order  of  Confirmation  the  sale  was  stated 
to  be  of  all  machinery,  fixtures,  equipment,  all  in- 
ventory, all  furnishings,  all  supplies,  etc.,  located  at 
a  certain  address,  together  with  all  other  physical 
assets  wheresoever  situated,  "as  of  October  15,  1947, 
at  5:00  o'clock  P.M.;". 

The  purchaser  claims  that  it  based  its  bid  on  an 
inventory  of  the  business  made  July  28,  1947,  and 
shown  to  its  agent  about  ten  days  before  the  bidding, 
I  October  15,  1947.  After  it  took  over,  certain  items 
were  not  found  to  be  present  as  per  the  inventory. 
This  was  one  of  the  bases  for  the  refusal  to  pay. 

The  sale  was  not  represented  to  be  offered  or 
made  of  all  assets  reflected  in  this  inventory,  nor 
was  the  bid  stated  to  be  offered  on  that  basis  at  the 
sale.  In  fact,  the  bid  was  expressed  to  be  offered  on 
the  same  basis  as  that  of  a  competing  bidder,  who 
bid  $160,000.00,   only  $1,000.00  less  than  the   sue- 
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cessful  bidder.  There  was  no  mention  of  any  inven- 
tory in  this  competing  bidder's  offer,  but  it  was 
stated  to  be  ''for  all  of  the  outstanding  shares  of 
Yankee  Doodle  Root  Beer  Company,"  which  was 
a  wholly  owned  subsidiary,  "and  for  the  physical 
assets  of  California  Associated  Products,    *    *    *." 

This  was  an  operating  business.  The  language 
clearly  shows  that  the  sale  was  of  all  such  assets 
on  hand  at  that  time,  and  not  of  assets  which  may 
have  been  on  hand  two  months  previous.  Under 
these  circumstances  the  buyer  was  not  justified  in 
failing  to  complete  the  sale  in  this  manner  by  a 
refusal  to  pay.  The  conditions  of  the  sale  preclude 
any  such  arguments. 

The  case  of  In  Re  Solantkias,  33  F.  (2d)  200, 
(D.C.W.D.Pa.  1929)  offered  a  very  similar  situa- 
tion. There  also  the  purchaser  sought  to  withhold 
part  of  the  purchase  money,  claiming  that  the 
goods  did  not  in  fact  conform  to  the  inventory  sub- 
mitted by  the  Receiver  to  the  bidders  at  the  public 
sale.  The  court  stated  as  follows : 

"We  concur  in  the  views  expressed  by  the  referee 
that  Diamond  had  no  right  to  withhold  the  payment 
of  the  $3,500  on  account  of  alleged  discrepancies 
between  the  inventory  and  the  goods  actually  turned 
over  by  the  receiver  Diamond.  This  was  a  judicial 
sale  to  which  the  rule  of  caveat  emptor  clearly  ap- 
plied. If  a  fraud  be  practiced  upon  the  purchaser 
at  a  public  sale,  he  should  immediately  ask  to  have 
the  sale  set  aside  and  return  the  property.  The 
court  could  then  give  him  the  relief  to  which  he  is 
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entitled.    He  could  not  adjust  that  matter  himself 
by  withholding  a  part  of  the  purchase  money." 

See  also  In  re  Bender  Body  Co.,  139  F.  (2d)  128, 
(CCA.  6th  Circ,  1943;  Hall  v.  McGehee,  supra. 

There  is,  however,  another  groimd  on  which  this 
order  should  be  reversed.  The  validity  of  a  bank- 
ruptcy sale  is  not  open  to  inquiry  or  impeachment 
in  any  collateral  proceeding  in  either  a  state  or 
federal  court.  (Slocum  v.  Edwards,  168  F.  (2d) 
627,  (CCA.  2nd  Circ.  1948)  ;  4  Collier  on  Bank- 
ruptcy, 14th  ed.  p.  1587,  1588;  Tuck  v.  Patterson, 
29  A.B.R.  (N.S.)  88,  60  S.W.  (2d)  328).  The  proper 
method  for  questioning  the  sale  is  by  a  j^etition  to 
review  the  order  of  confirmation,  which  would  have 
to  be  filed  within  the  allowed  period,  (§39,  sub.  (c) 
Bankruptcy  Act,  11  USCA  §67,  sub.  (c) ;  In  Re 
Bender  Body  Co.,  supra),  or  by  a  petition  to  vacate 
or  set  aside  the  sale.  (In  Re  Solantkias,  supra;  In 
the  Matter  of  Union  Co-op.  Bakery,  4  F.  (2)  535, 
(CCA.  6th  Circ.  1925)  ;  4  Collier  on  Bankruptcy 
1581;  Staley  v.  Dwyer,  29  F.  (2d)  982).  If  the  pur- 
chaser desired  relief  from  an  onerous  sale  these 
were  the  methods  it  should  have  used.  It  should 
not  be  entitled  to  keep  the  benefits  of  the  sale  as  a 
successful  bidder,  and,  at  the  same  time,  get  a  re- 
duction in  the  price  merely  by  its  refusal  to  pay  the 
purchase  price.  This  would  seriously  prejudice  the 
rights  of  other  bidders  and  creditors  or  the  debtor, 
and  might  act  as  a  fraud  on  them.  This  w^ould  par- 
ticularly be  so  here  in  view  of  the  fact  that  the  un- 
successful bidder  bid  only  $1,000.00  less  than  the  sale 
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price.  In  the  administration  of  bankrupt  estates 
eith  the  many  complicated  problems  that  arise 
therein,  irregularities  often  occur.  It  is  important 
that  the  confidence  in  the  stability  of  judicial  sales 
be  not  destroyed.  (Scott  v.  Jones,  118  F.  (2d)  30, 
32,  (CCA.  10th  Circ.  1941)  ;  In  Re.  McCann,  250 
F.  1006,  (D.CN.D.,  N.Y.)  ;  In  Re  Strunks  Lane  & 
vSellico  Mountain  Coal  &  Coke  Co.,  64  F.  Supp.  731 
(D.C.E.D.  Ky.  1946)  ;  In  Re  Wolke  Lead  Batteries 
Co.,  294  F.  509,  (CCA.  6th  Circ.  1923).  To  induce 
bidding  at  such  sales  and  reliance  upon  them,  the 
purpose  of  the  law  is  that  they  shall  be  final.  Cur- 
rin  V.  Nourse,  66  F.  (2d)  137,  (CCA.  8th  Circ. 
1933) ;  Pewabic  Mining  Co.  v.  Mason,  145  U.S.  349, 
356,  12  S.  Ct.  887.  A  good  discussion  of  the  conse-  I 
quences  of  such  action  as  here  presented  is  found  in  ' 
In  Re.  Bender  Body  Co.,  47  F.  Supp.  224;  affirmed 
in  139  F.   (2)   128. 

Against  this  argument  the  buyer  claims  that  the 
power  to  approve  a  controversy  is  one  of  the  broad- 
est powers  conferred  by  the  Bankruptcy  Act,  and 
once  a  Referee  approves  such  a  controversy,  his  : 
action  should  be  set  aside  only  for  a  distinct  abuse 
of  discretion.  (2  Remington  on  Bankruptcy  720, 
721;  In  re  Stuart,  272  F.  938  (CCA.  Ohio) ;  In  re 
Paley,  26  F.  Supp.  952;  Scott  V.  Jones,  118  F.  (2d) 
30).  Weighing  both  of  these,  it  is  clear  that  the 
power  to  compromise  if  applied  as  here  can  under- 
mine any  stability  in  judicial  sales  and  open  wide 
the  gate  for  the  re-examination  of  public  sales  in 
bankruptcy. 
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In  this  matter  the  equities  are  not  with  the  i)ur- 
chaser.  The  ai)i)roval  places  a  direct  loss  upon  the 
creditors  as  the  next  bidder  had  offered  $160,000.00. 
If  the  compromise  should  stand  the  creditors  will 
suffer  a  loss  of  $18,000.00.  If  the  purchaser  had 
acted  in  good  faith,  he  would  have  rescinded  the  sale 
and  if  approved  by  the  Referee  a  new  sale  could 
have  been  held,  and  the  creditors  would  have  been 
protected.  As  it  now  stands  the  purchaser  desires 
to  retain  the  advantages  of  his  bargain  together  with 
the  refund  sought  through  compromise.  The  pur- 
chaser purchased  the  assets  of  this  corporation  at 
a  public  auction  knowing  full  well  what  he  was 
buying  and  I  see  no  reason  why  he  should  not  be 
held  to  his  bargain. 

In  view  of  the  fact  that  the  petition  to  compro- 

I  mise,  filed  after  the  confirmation  of  the  sale  was  a 

I  collateral  attack  on  the  sale,  and  considering  the 

consequences  of  such  action  if  permitted,  the  order 

of  the   Referee   in   approving   the   compromise   is 

hereby  reversed. 

Dated :     This  16th  day  of  December,  1948. 

/s/  BEN  HARRISON, 
Judge. 

[Endorsed] :     Filed  Dec.  16,  1948. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT,  CONCLUSIONS  OF 
LAW  AND  ORDER  GRANTING  PETITION 
FOR  REVIEW  AND  REVERSING  ORDER 
OF  REFEREE  APPROVING  COMPRO- 
MISE 

This  matter  coming  on  before  the  undersigned 
upon  a  Petition  for  Review  filed  by  certain  creditors 
to  review  an  Order  made  by  Hugh  L.  Dickson,  one 
of  the  Referees  in  Bankruptcy  of  this  Court  on  the 
26th  day  of  February,  1948.  The  petitioners  on  re- 
view herein  being  the  following,  to-wit:  Bank  of 
America  National  Trust  &  Savings  Association,  a 
creditor  represented  by  its  attorney  John  Walters, 
Leo  Brill,  a  creditor  represented  by  his  attorney 
Maurice  M.  Goodstein,  F.  W.  Boltz  Corporation,  a 
creditor  represented  by  its  attorney  Frank  T.  Cot- 
ter, Victor  Kramer,  a  creditor  represented  by  his 
attorney  Hugh  Ward  Lutz  and  Aaron  Levinson,  a 
creditor  represented  by  himself.  E.  A.  Lynch,  the 
receiver  and  trustee  appeared  and  filed  a  brief 
herein  and  was  represented  by  Craig,  Weller  & 
Laugharn  by  Hubert  F.  Laugharn,  his  attorneys. 
Permission  was  granted  to  the  Wil-Rud  Corporation 
through  its  attorney,  Charles  J.  Katz,  to  appear 
and  file  a  brief  herein. 

The  Court  made  and  filed  herein  its  Memorandum 
Opinion  dated  December  16,  1948,  and  adopts  herein 
the  findings  therein  contained  and  in  addition 
thereto, 
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Now,  Therefore,  the  Court  makes  the  following 
Findings  of  Fact,  Conclusions  of  Law  and  Order 
reversing  the  Order  of  the  Referee  of  February  26, 
1948,  which  approved  the  Petition  to  Compromise 
a  certain  controversy  with  the  Wil-Eud  Corpora- 
tion. The  Court  cannot  adopt  the  Findings  of  the 
Referee  in  this  matter  and  therefore  finds: 

1.  That  E.  A.  Lynch  was  the  duly  qualified  and 
acting  receiver  in  the  within  proceedings  and  con- 
ducted the  going  business  of  the  bankrupt  from  his 
appointment  on  July  29,  1947,  as  receiver,  to  and 
including  October  15,  1947.  That  on  October  15, 
1947,  he  brought  on  for  sale  in  open  court  before 
the  Referee  certain  assets  of  the  debtor  corporation. 
At  such  time  there  was  competitive  bidding.  A 
bidder  offered  $160,000  and  thereupon  a  bid  of 
$161,000  was  made  on  the  same  terms  by  the  AVil- 
Rud  Corporation  "for  all  of  the  outstanding  shares 
of  Yankee  Doodle  Root  Beer  Company  and  for 
the  physical  assets  of  California  Associated  Prod- 
ucts *  *  *".  Thereupon  said  bid  and  offer  of  Wil- 
Rud  Corporation  was  accepted  by  the  Court  and 
the  receiver,  and  the  sale  was  confirmed  by  an  order 
of  the  Referee,  and  the  Wil-Rud  Corporation  paid 
$125,000  on  said  purchase  price  of  $161,000. 

2.  That  the  business  and  assets  had  been  in  the 
possession  of  the  receiver  for  some  period  of  time 
and  he  had  been  carrying  on  the  business  of  the 
bankrupt  corporation.  That  his  inventory  of  the 
assets  was  made  at  the  inception  of  the  proceedings. 
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to  wit:  as  of  the  close  of  business  on  July  28,  1947,' 
and  was  not  corrected  or  adjusted  from  day  to 
day.  That  said  inventory  does  not  purport  to  be 
other  than  an  inventory  made  as  of  July  28,  1947. 
That  this  fact  w^as  made  known  to  all  bidders. 
That  at  the  time  of  the  sale  the  said  assets  were 
offered  ''as  is"  and  without  any  warranty  as  to 
quantity  or  quality  and  without  any  reference  to 
an  inventory.  That  immediately  after  the  confirma- 
tion of  the  sale,  the  assets  so  sold  were  delivered 
to  the  Wil-Rud  Corporation.  That  thereafter  the 
Referee's  order  approving  and  confirming  the  sale 
was  approved  in  writing  by  the  Wil-Rud  Corpora- 
tion and  signed  by  the  Referee  on  October  22,  1947. 
That  thereafter  a  controversy  arose  between  the 
purchaser  and  receiver  as  shown  in  paragraph 
11(a)  and  (b)  of  the  receiver's  Petition  for  Leave 
to  Compromise  re  Wil-Rud  Corporation  sale. 

3.  That  thereafter  the  receiver  petitioned  said 
Referee  for  authority  to  compromise  said  contro- 
vers}^  Ten  days  notice  of  the  receiver's  petition 
was  given  to  all  creditors  and  upon  the  hearing  the 
petitioners  on  review  herein,  who  are  creditors  in 
the  within  proceeding  and  who  represent  over  one- 
half  in  amount  of  the  unsecured  claims  approved 
herein,  appeared  and  objected  to  the  confirmation 
of  the  said  compromise.  That  the  record  does  not 
show  that  any  creditors  were  in  favor  of  said  com- 
promise. 

4.  That  said  sale  was  not  made  on  the  basis  of 
a  sale  of  the  assets  as  reflected  in  the  receiver's 
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inventory  as  of  the  close  of  business  on  July  28, 
1947,  nor  was  the  bid  of  Wil-Rud  so  made. 

5.  That  the  said  Wil-Rud  Corporation  was  not 
warranted  in  relying  upon  nor  did  it  rely  upon 
the  inventory  in  making  said  bid.  That  it  was  not 
in  the  best  interests  of  creditors  that  the  said 
proposed  compromise  be  ordered. 

6.  That  no  review  was  taken  at  any  time  by 
Wil-Rud  Corporation  from  the  Order  of  Sale  to 
it  and  that  the  same  is  final;  and  that  said  Wil- 
Rud  Corporation  has  taken  no  steps  to  set  aside 
such  sale  or  return  the  property  delivered  to  it  by 
the  Receiver. 

The  Court  concludes  as  a  matter  of  law  that : 

1.  The  Order  of  October  22,  1947,  confirming  the 
sale  of  the  assets  of  this  estate  to  Wil-Rud  Corpora- 
tion for  the  amount  of  $161,000  is  final  and  that  no 
review  has  been  taken  therefrom. 

2.  That  the  within  proceedings  cannot  be  main- 
tained as  a  collateral  attack  upon  the  Referee's 
)rder  of  sale  dated  October  22,  1947. 

3.  That  the  equities  herein  are  not  with  the 
purchaser  in  that  there  was  a  bid  of  $160,000  which 
■vas  rejected  because  said  Wil-Rud  Corporation  in- 
creased said  bid  by  $1,000;  that  said  bid  of  $160,- 
)00  was  for  the  assets  as  they  then  existed  and  not 
vith  the  qualifications  or  restrictions  now  insisted 
ipon  by  said  Wil-Rud  Corporation.   That  the  credi- 
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tors  of  this  bankrupt  will  suffer  a  loss  of  $18,500 
if  the  order  of  compromise  is  finally  approved. 

4.  That  said  Wil-Rud  Corporation  did  not  dis- 
affirm the  sale  but  took  possession  of  the  assets  and 
cannot  in  this  manner  attack  the  sale;  and  said 
Wil-Rud  Corporation  is  bound  by  the  rule  of  caveat 
emptor. 

5.  That  there  is  no  evidence  that  anyone  has  ever 
claimed  a  lien  against  the  property  purchased  by 
said  Wil-Rud  Corporation  from  the  receiver,  other 
than  the  conditional  sales  contract  holder  specifically 
mentioned  in  the  order  confirming  the  sale  to  Wil- 
Rud  Corporation. 

Therefore,  for  the  reasons  as  set  forth  herein,  the 
Order  of  the  Referee  dated  February  26,  1948,  af- 
firming the  Receiver's  compromise  whereby  he  cred- 
ited to  the  Wil-Rud  Corporation  the  amount  of  $18,- 
500  upon  its  purchase  price  of  $161,000  should  be 
and  the  same  hereby  is  reversed  and  set  aside,  and 
said  petition  to  compromise  denied. 

Dated:     May  24,  1949. 

/s/  BEN  HARRISON, 

TJ.  S.  District  Judge. 

Judgment  entered  and  Docketed  May  26,  1949. 

[Endorsed] :     Filed  May  24,  1949. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  tlie  Petitioners  for  Review,  Bank  of  America 
National  Trust  and  Savings  Association,  Leo 
Brill,  F.  W.  Boltz  Corporation,  a  California 
Corporation;  Victor  Kramer,  and  Aaron  Lev- 
inson,  and  to  Their  Respective  Counsel  of  Rec- 
ord, and  to  E.  A.  Lynch,  Receiver  and  Trustee 
in  the  Above-Entitled  Matter,  and  to  His  Coun- 
sel of  Record: 
Notice  Is  Hereby  Given  that  Wil-Rud  Corpora- 
tion, a  party  aggrieved  by  the  Order  granting  Peti- 
tion for  Review  and  reversing  Order  of  Referee 
Approving  Compromise,  heretofore  made  and  en- 
tered on  May  26,  1949,  in  Judgment  Book  58,  page 
475,  of  the  above-entitled  court,  hereby  appeals  to 
the  United   States   Circuit   Court   of  Appeals   for 
the  Ninth  Circuit,  from  that  certain  Order  grant- 
ing Petition  for  Review  and  reversing  Order  of 
Referee   Approving   Compromise   heretofore   made 
and  entered  on  May  26,  1949,  in  Judgment  Book 
58,  page  475,  in  the  office  of  the  Clerk  of  the  above- 
entitled  court,  whereby  the  Order  dated  February 
26,  1948,  of  the  Referee  was  reversed  upon  the  Peti- 
tion for  Review  of  Aaron  Levinson,  Bank  of  Amer- 
ica, Leo  Brill,  F.  W.  Boltz  Corporation,  and  Victor 
Kramer. 
Dated  this  20th  day  of  June,  1949. 

/s/  CHARLES  J.  KATZ, 

Attorney  for  Appellant, 
Wil-Rud  Corporation. 
[Endorsed] :     Filed  June  21,  1949. 
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In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division 

No.  45,137— BH 

In  the  Matter  of 

CALIFORNIA  ASSOCIATED  PRODUCTS, 

Debtor. 
Before:  Hon.  Hugh  L.  Dickson, 
Referee. 

REPORTER'S  TRANSCRIPT  OF  PROCEED- 
INGS IN  RE  HEARING  ON  PLAN  FOB 
SALE  OF  PROPERTY 

Appearances : 

EDWARD  LYNCH, 
Receiver. 

MARTIN  GENDEL,  ESQ., 
For  the  Receiver. 

CHARLES  J.  KATZ, 

For  Samuel  C.  Rudolph. 

AARON  LEVINSON, 
For  Mr.  Miller. 

FRANCIS  F.  QUITTNER, 

For  Preferred  Stockholders. 

HUGO  A.  STEINMEYER,  ESQ., 
For  the  Bank  of  America.  [1*] 

Wednesday,  October  15,  1947 
The  Referee :     What  is  the  plan  ? 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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Mr.  Levinson:  Your  Honor,  at  the  outset,  I 
would  like  to  state  that  I  am  not  here  representing 
any  purchaser  or  any  creditor  other  than  myself — 
and  I  think  a  small  creditor  in  the  amount  of  $25. 
What  I  have  to  say  is  not  as  an  attorney  for  any 
one. 

After  the  last  meeting  here,  it  was  the  thought  of 
two  of  the  other  attorneys  who  represent  large  cred- 
itors and  myself  that  a  meeting  should  be  held  in 
an  endeavor  to  straighten  out  some  of  the  confusion 
which  existed  here  last  week  and  so  that  something 
concrete  can  be  presented  to  you.  Accordingly,  on 
Friday  afternoon  the  representatives  of  the  larg- 
est creditors  met,  representing  over  $200,000  unse- 
cured claims;  and  we  met  again  yesterday  after- 
noon. 

Now,  it  was  the  consensus  of  opinion  of  those 
creditors  that  we  should  consult  with  all  parties  in- 
terested in  an  endeavor  to  obtain  the  best  bid  from 
those  parties  and  from  any  one  that  we  could  in- 
terest and  submit  it  to  the  Court.  We  were  ad- 
vised before  we  met  yesterday  afternoon  by  Mr. 
Katz  who  represents  Mr.  Rudolph,  that  regardless 
of  any  bid  which  the  group  might  present  to  the 
Court,  that  it  was  his  intention  to  ask  the  Court  to 
open  the  matter  to  bidding ;  that  is,  I  assume — while 
Mr.  Katz  didn't  say  it — if  we  didn't  agree  to  rec- 
ommend his  bid,  the  bid  that  he  offered  on  behalf 
of  Mr.  Rudolph.  The  creditors  who  were  present 
said  they  represent  over  $200,000  worth  of  unse- 
cured claims  and  they  have  given  consideration  to 
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the  X3liglit  of  the  franchise  holders ;  and  both  offers 
of  Mr.  Rudolph  and  the  other  offer  contemplate 
that  the  business  would  be  continued.  Each  offer 
contemplated — and  by  the  way,  we  have  to  eliminate 
Mr.  Weiser's  offer  because  his  offer,  while  in  writ- 
ing, is  much  lower  than  that  of  either  of  the  bids 
which  were  submitted  to  us.  It  was  the  consensus 
of  those  present  that  we  would  recommend  to  the 
Court  that  the  Court  direct  the  Receiver  to  make  an 
immediate  sale  to  the  bid  which  was  accepted  by  the 
Court.  I  have  the  bid  here  with  a  check  accompany- 
ing it,  the  one  which  the  creditors  decided  to  rec- 
ommend to  the  Court,  and  I  will  read  it  for  the 
benefit  of  all  those  who  are  interested.  It  is  directed 
to  Mr.  Lynch,  the  Receiver. 

''The  undersigned  proposes  to  pay  for  all  of  the 
outstanding  shares  of  Yankee  Doodle  Root  Beer 
Company ' ' 

and  that,  by  the  way,  is  a  wholly-owned  subsidiary, 
I  understand,  and  its  franchises  for  the  assets  of  the 
Yankee  Doodle  Root  Beer  Bottling  Company — that 
is  merely  a  trade  style,  which  is  owned  by  the 
debtor 

"and  for  the  physical  assets  of  California  Associ- 
ated [3]  Products,  subject  to  the  following  excep- 
tions, the  sum  of  $135,000.  In  addition  to  the  fore- 
going, we  are  to  receive  all  trade  names,  trade- 
marks, all  formulas,  and  registered  trade  styles,  and 
the  lessee's  interest  in  the  lease," 
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and  I  might  say,  your  Honor,  with  regard  to  the 
lessee's  interest  in  the  lease,  that  it  is  understood 
that  the  purchaser  will  be  able  to  obtain  the  consent 
of  the  landlord  to  the  purchaser  continuing  the 
business.  I  have  talked  with  the  landlord  in  per- 
son and  the  landlord  assured  me  that  if  the  pur- 
chaser was  a  responsible  person,  a  responsible  corpo- 
ration, that  they  would  consent  to  the  transfer  of 
the  lease  to  the  purchaser.  However,  that  contin- 
gency exists  with  any  purchaser  and  all  of  the  pur- 
chasers are  assured  that  they  will  get  the  consent  of 
the  landlord  for  the  lease. 
The  offer  goes  on: 

''We  are  not  to  receive  any  of  the  merchandise 
held  by  the  Bank  of  America  as  security  for  its 
pledge  or  any  items  held  at  Fresno  to  secure  two 
pledges  of  firms  located  there.  Nor  are  we  to  re- 
ceive the  cash  on  hand,  accounts  or  notes  receivable, 
or  deposits  made  by  those  corporations.  We  will 
take  over  the  existing  insurance  on  a  pro  rata  basis. 
Title  to  all  property  delivered  to  us  is  to  be  free 
and  clear  except  the  water  softener."  [4] 
And,  I  might  say  that  Mr.  Katz  informed  my  office 
that  there  is  a  balance  due  on  the  water  softener  of 
$1,699.17 ;  so  the  offer  is  $136,699.17. 

"A  check  for  $10,000  is  tendered  herewith  as  evi- 
dence of  good  faith.   Confirmation  of  the  sale  is  to 
take  place  on  or  about  October  20,  1947. 
Yours  very  truly," 

Signed  by  Mr.  Miller. 
Now^,  it  is  the  unanimous  opinion  of  the  cred- 
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itors  who  were  present  at  this  meeting — and  they 
represent  over  $200,000  in  the  amount  of  claims — 
that  this  offer  should  be  accepted  and  the  Receiver 
should  be  directed  to  sell. 

Mr.  Katz:  I  stated  to  the  creditors'  committee, 
and  I  state  in  open  court  that  as  a  matter  of  sound 
public  policy  and  the  proper  administration  of  the 
Bankruptcy  Act  that  I  do  not  believe  that  it  would 
be  wise  to  follow  the  practice  which  Mr.  Levinson 
laid  out  to  me  which  was  this 

The  Referee :  I  am  going  to  sell  it  to  the  highest 
bidder  for  the  greatest  amount  of  money  in  the  in- 
terest of  all  creditors.  I  cannot  say  that  I  am  bound 
or  interested  in  the  interests  of  any  creditors'  com- 
mittee. Whatever  we  sell  here  will  be  sold  to  the 
man  who  is  willing  to  give  the  greatest  amount  of 
money  for  it.  You  needn't  talk  to  me  about  that. 

Mr.  Gendel :  May  I  clarify  one  problem  that  we 
have  here:  Apparently,  in  the  subsidiary  company 
of  Yankee  Doodle  [5]  Root  Beer,  the  corporation, 
there  is  held  an  asset  consisting  of  the  promissory 
note  reflecting  an  unpaid  balance  from  Loma  Linda 
that  is  an  Adventist  institution  in  the  Southern 
part  of  our  state.  The  unpaid  balance  is  approxi- 
mately $4300  and  I  would  like  the  bidders  to  keep 
in  mind  that  although  w^e  would  be  selling  all  of  the 
stock  of  the  Yankee  Doodle  Root  Beer  Company, 
nevertheless,  it  is  the  intent  of  the  Receiver,  unless 
the  bid  is  decreased  by  a  comparable  amount,  to  re- 
tain the  promissory  note  and  the  accounts  receiv- 
able of  $4300.  Mr.  Levinson 's  offer  pointed  out  that 
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there  is  a  problem  of  proration  on  insurance,  for  the 
reason  that  the  proration  of  insurance  will  net  the 
estate  approximately  $3,000.  So,  we  want  the  res- 
ervation of  that  proration  kept  in  mind.  The  last 
item  that  we  would  like  to  retain,  unless  the  bid 
is  increased  by  a  comparable  amount,  would  be  such 
rights  as  belong  to  the  estate  arising  from  the  pay- 
ment of  life  insurance  by  the  debtor  corporation  on 
the  lives  of  Thompson  and  Greene.  We  understand 
that  there  is  a  cash  surrender  value  of  approxi- 
mately $1500  and,  therefore,  we  would  like  to  re- 
serve that  for  the  estate.  I  thought  it  well  to  point 
out  those  problems  to  the  prospective  bidders,  your 
Honor,  so  that  there  wouldn't  be  any  confusion 
after  the  highest  bid  is  accepted. 

The  Referee :  Let  me  call  your  attention  to  this 
fact:  Yesterday  there  was  filed  a  petition  in  rec- 
lamation by  the  Western  Crown  Cork  and  Seal 
Corporation  alleging  that  they  [6]  were  the  owners 
of  1— C.E.M.  40  V  machine  No.  C  &  M-1  general 
mixer.  They  claim  that  that  was  sold  on  condi- 
tional sales  contract.  I  don't  know  anything 
about  it. 

Mr.  Levinson:  We  have  that  in  mind.  May  I 
say  something  further  in  view  of  your  Honor's  re- 
mark with  regard  to  accepting  the  highest  bid.  I 
think  your  Honor,  in  fairness  to  these  gentlemen, 
Mr.  Miller  and  his  group,  and  also  with  respect  to 
the  creditors'  committee  which  has  worked  so  hard 
on  this  matter,  that  if  your  Honor  is  to  open  this 
matter  up  for  bidding,  that  the  first  bid  should  be 
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a  substantial  increase  over  the  bid  which  I  have 
just  read.  I  don't  think  that  we  ought  to  start  with 
peanuts. 

The  Referee:  Well,  I  will  try  to  run  this  sale 
according  to  the  best  of  my  ability.  After  some 
twelve  years  of  experience,  I  say  to  you  that  it  is 
now  my  definite  policy  to  get  the  greatest  amount 
of  money  in  every  case.    I  don't  care  who  pays  it. 

Mr.  Katz :  The  Court  read  a  petition  in  reclama- 
tion from  the  Western  Crown  Cork  and  Seal  Cor- 
poration. Under  your  proposal,  do  you  expect  the 
amount  of  that  indebtedness,  if  it  is  upheld,  to  be 
added  to  the  amount  of  your  bid? 

Mr.  Levinson:     I  don't  have  any  bid. 

Mr.  Katz:  I  don't  mean  your  bid.  I  will  reserve 
my  own  opinion  as  to  that.  The  bid  you  read,  does 
that  contemplate  that  the  bidder  takes  the  assets, 
subject  to  the  claim  of  the  Western  Crown  Cork  and 
Seal  Corporation,  or  do  [7]  the  creditors,  out  of 
the  cash  of  $135,000  pay  that  balance? 

Mr.  Levinson:  Let's  be  fair  about  this.  You 
have  indicated  that  it  is  my  bidder.  This  is  my 
bidder  that  you  reserve  your  opinion  as  to  whether 
it  is  my  bidder  or  not.   Let's  be  frank. 

Mr.  Katz:  I  have  the  constitutional  right  to 
form  my  opinion. 

Mr.  Levinson :  I  don't  have  to  answer  your  ques- 
tion then. 

Mr.  Katz :  May  the  Court  ask  the  bidder  whether 
his  bid  is  free  and  clear  of  the  Western  Crown 
Cork  and  Seal,  or  whether  it  is  to  be  paid  out  of 
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the  amount  that  he  is  bidding.  We  want  to  be  bid- 
ding on  a  par.    That  is  my  point. 

The  Referee:  Well,  Mr.  Levinson  has  indicated 
disinclination  to  answer  it.  I  don't  know  why  there 
should  be  so  much  secrecy.  Now,  he  has  disclaimed 
any  assumption  that  it  was  your  bid.  I  join  with 
him  in  that  disclaiming.  Now,  I  am  asking  you 
w^hat  he  asked  you,  if  you  take  it  free  and  clear 
or  do  you  intend  to  pay  this  claim  if  it  is  allowed? 

Mr.  Levinson:  The  bidder  does  not  pay;  the 
estate  pays  it  if  it  is  found  to  be  a  valid  claim. 

Mr.  Lynch :     That  is  in  the  sum  of  $11,725. 

The  Referee :  I  thought  it  only  fair  to  call  your 
attention  to  that  fact  because  it  may  or  may  not 
detract  from  the  assets  here;  and  in  addition,  Mr. 
Radkin  asked  for  [8]  a  reasonable  attorney's  fee. 
That  may  be  one  thousand  or  two  thousand  dollars 
or  four  thousand  dollars  more.  I  have  a  very  dif- 
ferent idea  of  w^hat  he  will  get. 

A  Voice:  I  represent  the  Yankee  Doodle  Root 
Beer  Bottling  Company  of  San  Fernando  Valley 
and  therefore  have  a  status  to  speak,  being  a  fran- 
chise holder.  The  thing  that  concerns  us  and  which 
should  be  brought  to  the  attention  of  the  creditors  is 
that  a  certain  manufacturing  company  selling  cool- 
ers, a  piece  of  equipment  of  some  several  thou- 
sand dollars  sale  price,  are  now  making  the  claim 
that  they  sold  such  a  piece  of  equipment  to  the  Yan- 
kee Doodle  Root  Beer  Company  on  a  conditional 
sales  contract,  that  being  the  same  piece  of  equip- 
ment that  company  proceeded  to  sell  to  my  clients 
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and  for  which  my  clients  paid  cash.  Now,  it  is  of 
course  our  position  that  we  made  a  legitimate  pur- 
chase and  I  understand  the  record  of  the  Yankee 
Doodle  Company  show  that  the  piece  of  equipment 
was  shipped  on  open  account.  However,  if  there  is 
going  to  be  such  a  claim  that  it  was  sold  on  a  con- 
ditional sales  contract,  there  would  be  an  additional 
claim  by  my  clients  against  Yankee  Doodle  Root 
Beer  Company,  apart  of  the  fact  that  I  have  recom- 
mended prosecution. 

The  Referee :  You  will  have  to  see  Mr.  Simpson 
about  that. 

Mr.  Katz :  We  are  prepared  to  bid.  Judge  Dick- 
son, on  the  same  basis  as  I  have  just  actually  asked 
so  we  know  [9]  what  we  are  talking  about.  If  Mr. 
Levinson  would  indicate  exactly  whose  bid  it  is, 
we  intend  to  bid  on  the  same  basis  as  the  bid  that 
he  labels  so  that  we  know  what  we  are  talking 
about. 

The  Referee:  I  understood  him  to  mention  a 
Mr.  Miller.    It  was  a  creditors'  committee  bidder. 

Mr.  Katz:  We  are  prepared  to  bid  on  the  basis 
of  that  bid  and  bid  higher. 

The  Voice:  There  is  one  more  thing  that  must 
be  brought  to  the  attention  of  the  Court.  In  con- 
nection with  these  bids,  we  want  to  know  if  they 
are  assuming,  or  if  there  is  any  question  that  they 
are  assuming  the  contractual  obligations  to  the  ex- 
isting franchise  holders,  or  if  they  are  being  totally 
disregarded. 
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The  Referee:     I  can't  answer  that.  I  don't  know. 

Mr.  Gendel :    We  are  only  selling  our  interests. 

The  Referee:  I  don't  see  how  you  can  bind  the 
purchaser. 

The  Voice:  That  may  result  in  some  consider- 
able litigation. 

The  Referee:     Don't  threaten  me  with  it. 

What  is  the  bid,  Mr.  Katz'? 

Mr.  Katz:  So  there  is  no  question,  do  I  under- 
stand that  the  bidding  now  is  on  the  basis  of  a  sale 
by  the  Receiver  pursuant  to  his  equity  power  to  sell 
the  assets  as  distinguished  from  any  plan  '^.  [10] 

The  Referee:    That  is  the  way  I  understand  it. 

Mr.  Gendel :  Mr.  Katz,  as  I  understand  the  situa- 
tion, counsel  for  the  debtor  in  and  within  the 
provisions  has  indicated  to  the  Court  that  he  has 
no  plan  to  give  to  the  Court.  So,  in  preserving  the 
assets,  including  the  lease  and  the  other  items  that 
might  be  called  perishables,  if  delay  ensues  we  feel 
that  this  Court  has  the  power  to  approve  a  sale  by 
the  Receiver  as  part  of  the  Chapter  11  proceedings 
and  it  is  under  that  authority  that  we  assume  the 
Receiver  will  sell  free  and  clear  except  as  to  those 
items  that  contain  a  sale  of  the  right,  title,  and 
interest  in  the  lease  only. 

Mr.  Katz:  We  bid  on  the  same  basis  as  the 
Miller  bid,  $137,500. 

The  Referee:     $137,500.    Any  other  bids? 

Mr.  Miller:  If  your  Honor  please,  I  made  the 
original  bid.  We  presented  our  plan  here  in  court 
and  apparently  our  plan  was  not  given  considera- 
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tion  at  the  last  hearing.  It  was  read,  and  there 
was  nothing  more  said  about  it.  We  feel  that  we 
had  the  interest  of  both  creditors  and  the  equity 
holders  in  mind,  and  apparently  the  other  bidders 
do  not  feel  so.  So,  if  your  Honor  please,  we  will 
up  our  bid  to  $140,000. 

Another  Bidder :     $141,000. 

Mr.  Miller:     $145,000. 

Another  Bidder:     $146,000.  [11] 

Mr.  Miller:     $150,000. 

Mr.  Katz:  Would  your  Honor  mind  about  a 
two  minutes'  recess? 

The  Referee:  The  court  will  take  a  ten  minutes* 
recess. 

(Recess.) 

Mr.  Gendel:  The  original  bid  as  read  said  the 
lessee's  interest  in  it.  We  will  sell  the  right,  title, 
and  interest  of  the  estate  in  and  to  the  lease. 

Mr.  Katz:     That  isn't  Mr.  Miller's  bid  now. 

Mr.  Gendel:  We  only  know  the  way  that  we 
can  deliver  to  the  buyer,  what  the  Receiver  repre- 
sents he  can  deliver. 

Mr.  Adams:  I  represent  Mr.  Ward,  one  of  the 
franchise  holders,  and  I  object  to  the  sale  proceed- 
ing until  the  terms  of  the  sale  are  established  so 
that  the  bidder  and  the  claimants  know  where  they 
stand  with  reference  to  the  terms  of  that  bid  and 
possibly  take  it  in  before  the  Court  and  get  a 
ruling. 

The  Referee:  I  don't  quite  understand  what  you 
are  talking  about. 
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Mr.  Adams :  I  think  the  terms  of  the  sale  should 
be  established  before  the  property  is  offered  for 
sale.  I  object  to  the  sale  proceeding  until  those 
terms  are  established,  including  the  right  of  the 
franchise. 

The  Referee:  I  don't  consider  the  franchise 
holders  own  any  part  of  the  assets  of  this  estate. 
They  have  a  contract  with  the  debtor  corporation 
for  certain  things,  [12]  but  I  don't  see  that  they 
have  any  assets  in  the  estate.  However,  you  can 
make  any  objection  you  see  fit. 

Mr.  Katz:  As  I  understand  it,  Mr.  Miller  is 
bidding  on  the  basis  that  the  lease  be  put  into 
good  standing. 

Mr.  Miller:  If  your  Honor  please,  I  will  change 
the  wording;  we  will  make  this  bid  subject  to  our 
being  able  to  obtain  the  lease  from  the  landlord. 

Mr.  Gendel:     You  can't  do  that,  Mr.  Miller. 

The  Referee:  You  must  realize  that  this  Court 
has  no  control  over  the  assets  of  that  landlord.  He 
might  say  ''I  don't  like  the  color  of  your  hair,  or 
for  any  one  of  nine  hundred  good  reasons,  he  might 
refuse  to  give  you  a  lease.  I  can't  sell  it  with  that 
condition  attached  to  it. 

A  Stockholder:  On  behalf  of  the  controlling 
common  stockholders,  I  would  like  to  be  heard 
briefly  on  the  subject  of  this  lease.  I  think  this 
fact  should  be  clearly  understood  by  the  bidders  so 
that  there  can  be  no  subsequent  misunderstanding. 
The  owners  of  that  building  have  promised  certain 
individuals   and  not  these   bidders  that   thev   will 
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have  their  first  and  prior  right  to  receive  a  lease 
on  the  property. 

Mr.  Gendel :  May  I  interrupt  this  gentleman  for 
a  moment.  I  don't  know  what  the  prupose  of  his 
speech  is  except  to  depreciate  the  assets  that  are 
being  sold.  I  don't  see  how  that  can  benefit  the 
common  stockholders  or  the  estate  as  a  whole.  If 
that  is  the  position  the  common  stockholders  hold, 
I  think  that  counsel  speaking  has  no  stand  in  the 
court.  He  doesn't  speak  for  the  landlord.  It  is  a 
rather  unusual  situation  to  discourage  prospective 
bidders  when  an  estate  is  supposed  to  benefit  from 
the  bidding. 

The  Referee :     Who  do  you  represent  ? 

The  Stockholder:  I  represent  Mr.  Greene  and 
Mr.  Thompson  and  certain  other  common  stockhold- 
ers. The  purpose  of  these  remarks  was  simply 
this:  If  there  is  to  be  any  condition  attached  to 
this  bid,  if  it  is  to  be  based  in  any  way  whatsoever 
upon  the  successful  bidder  procuring  the  piece,  then 
this  estate  is  going  to  be  thrown  into  the  utmost 
confusion  and  this  sale  here  this  afternoon  will  but 
serve  to  confuse  this  whole  matter.  We  ask,  if  the 
Court  please,  that  if  there  is  to  be  a  sale  this 
afternoon  that  the  phase  pertaining  to  the  lease 
be  most  clearly  defined.  Otherwise,  the  bidder  at  a 
subsequent  time  may  raise  a  lot  of  problems  that 
are  not  before  the  Court  now. 

The  Referee:     All  right. 

Mr.  Katz:  Mr.  Rudolph  bids  $146,000  on  the 
same  basis  as  the  Miller  bid  excepting  only  that 


I 


E.  A.  Lynch  etc.,  et  al.  63 

with  respect  to  the  lease  he  will  take  whatever  right, 
title,  and  interest  in  the  estate  that  the  estate  can 
convey  to  him. 

Mr.  Genclel :     That  is  the  way  to  bid  it. 

The  Eef eree :  All  right.  $146,000.  Does  any  one 
want  to  bid  over  that?  [14] 

Mr.  Miller:     We  would  like  a  recess. 

The  Referee :  Are  you  willing  to  give  more  than 
$146,000?  I  am  not  going  to  have  any  more  re- 
cesses. You  are  all  grown-up  men  and  you  come 
here  knowing  fully  what  you  are  willing  to  pay. 
No   use   back   fishing. 

Mr.  Miller:  If  your  Honor  please,  we  endeav- 
ored to  discuss  with  the  landlord  today  on  this 
matter  and  unfortunately  he  is  in  the  hospital.  The 
owner  of  the  property  is  in  the  hospital  sick.  I 
think  we  should  have  the  same  right  to  talk  to 
him. 

The  Referee :  I  am  not  going  to  agree  with  you. 
I  am  going  to  settle  this  this  afternoon.  The  ques- 
tion is,  do  you  want  to  bid  in  excess  of  $146,000 
without  any  assurance  that  you  will  get  a  lease? 

Mr.  Quittner:  I  represent  the  preferred  stock- 
holders, if  the  Court  please.  I  just  want  to  inter- 
pose this  statement.  If  any  of  these  bidders  know 
that  they  can  get  a  lease,  it  is  quite  obvious 

Mr.  Katz:     We  don't  know  anything  of  the  kind. 

Mr.  Quittner:     The  original  bid  was  $150,000. 

The  Referee:  Mr.  Miller  attached  a  condition 
on  his  bid  of  $150,000. 
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Mr.  Katz :  I  say  to  you  categorically  we  have  no 
assurance  whatsoever. 

Mr.  Levinson:  The  deal  between  Mr.  Rudolph 
and  Mr.  Thompson  and  Mr.  Greene,  as  I  under- 
stand it,  is  that  as  far  [15]  as  the  debtor  corpora- 
tion is  concerned,  that  the  debtor  corporation  will 
have  a  chance  to  repurchase  these  assets  at  a  certain 
price  if  we  purchase  it  within  thirt}^  days,  and  at 
another  price  if  it  is  repurchased  within  sixty  days, 
and  at  another  price  within  ninety  days. 

Mr.  Katz:  That  was  the  plan  of  settlement  at 
$125,000.    This  is  a  liquidation  sale. 

The  Referee:  What  I  want  is  bids;  I  don't  want 
any  more  blocks  thrown  in  the  way  of  this  sale. 

Mr.  Levinson:     I  am  not  throwing  any  blocks. 

The  Referee:  I  am  asking  for  bids.  I  don't 
want  any  more  tales  of  what  happened  two  or  three 
weeks  ago.  Does  anybody  want  to  bid  more  than 
$146,000  for  this  property.  Apparently  there  are 
two  groups  here  that  are  trying  to  get  a  loggerhead. 
What  I  want  is  the  most  money.  I  am  going  to  sell 
it  pretty  quickly  now. 

Mr.  Miller:  Will  you  please  withdraw  your  rul- 
ing against  a  recess  for  a  few  minutes?  I  believe 
these  parties  who  have  come  up  here  to  bid  should 
have  a  short  opportunity  for  consideration. 

The  Referee :     I  understand  you  were  in  a  huddle ; 
yesterday  afternoon. 

Mr.  Levinson :     They  were  not  with  us. 

The  Referee:  Let  me  say  this  to  you:  If  I' 
should  reverse  my  ruling  and  give  you  a  ten  min- 
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utes'  recess,  it  will  be  with  the  understanding  that 
your  bid  is  without  any  [16]  requirement  that  this 
Court  or  this  Receiver  deliver  the  lease  to  you. 
You  can  throw  that  out  the  window,  because  we 
can't  do  that  and  we  can't  promise  that. 
I  will  give  you  a  ten  minutes'  recess. 

(A  short  recess.) 

The  Referee:  What  is  the  bid  now?  The  last 
bid  was  $146,000,  as  I  recall. 

Mr.  Steinmeyer:  May  I  make  a  statement:  I 
represent  the  Bank  of  America,  which  is  an  un- 
secured creditor.  The  Court  may  desire  testimony 
as  to  the  matter  that  I  am  about  to  address  to  the 
Court,  but  the  information  that  has  been  given  to 
me  is  that  the  difficulty  with  respect  to  the  lease 
on  this  property  and  the  possible  assignment  of  the 
lease  by  the  debtor  corporation  to  the  purchaser 
at  the  sale  arises  from  the  fact  that  Mr.  Greene 
and  Mr.  Thompson,  the  officers  of  the  debtor  cor- 
poration, have  heretofore  approached  the  landlord 
and  secured  the  representations  of  the  landlord  that 
he  would  give  them  a  lease  if  the  property  was 
sold.  Now,  they  represent  the  officers  and  the  equity 
owners  to  a  great  extent  of  the  debtor  corporation. 
I  think  that  if  that  action  has  been  taken  and  if 
those  statements  are  correct,  that  their  conduct  has 
been  contrary  to  the  best  interests  of  the  estate 
and  that  under  those  circumstances  the  Court  should 
direct  that  if  any  such  lease  should  be  obtained, 
that  it  would  become  the  asset  of  the  Receiver  of 
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this  estate  and  not  the  officers  [17]  of  the  debtor 
corporation. 

Mr.  Katz:     It  is  agreeable  to  us  as  a  bidder. 

Mr.  Tobin:  Mr.  Steinmeyer  is  absolutely  right 
on  that. 

Mr.  Levinson:  Mr.  Thompson,  Mr.  Greene,  and 
I  can  testify  as  to  what  our  conversation  was  with 
the  landlord  with  regard  to  that  which  has  resulted 
in  a  stifling  of  bidding  as  far  as  one  group  here 
is  concerned.  I  think  that  these  two  gentlemen  are 
merely  trustees  for  the  benefit  of  the  shareholders 
and  the  creditors,  and  I  think  that  they  should  not 
have  the  right  either  directly  or  indirectly  that  this 
lease  be  given,  or  the  consent  be  given,  to  any 
particular  purchaser  whom  they  may  favor.  That 
it  should  belong  to  the  Receiver. 

Mr.  Katz:  As  one  of  the  bidders,  we  haven't 
any  objection  to  that  position. 

The  Referee:     All  right,  sir. 

Mr.  Lesser:  I  represent  the  majority  of  the 
preferred  stockholders.  Most  of  the  money  that 
went  into  this  transaction  originally  came  from  the 
preferred  stockholders.  We  believe  that  Chapter 
11,  as  we  understand  it,  provides  that  the  Court 
should  give  consideration — ^we  appreciate  the  fact; 
that  the  prime  consideration  is  to  the  creditors — 
but  as  preferred  stockholders,  if  we  may,  we  would 
like  to  interpose  at  this  time  to  say  that  once  this' 
question  of  lease  is  straightened  out,  and  it  can 
only  be  straightened  out  through  one  of  the  gentle- 
men who  is  in  the  hospital  and  [18]  a  couple  of 
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days,  or  maybe  one  day  will  do  it,  that  the  preferred 
stockholders  are  in  a  position  here  to  add  a  sum  of 
money  over  and  above  the  bid  to  be  added  to  the 
bid  as  set  forth  by  Mr.  Miller.  It  will  be  to  the 
advantage  of  the  creditors  here,  and  the  preferred 
stockholders  will  get  a  break  in  this  particular 
situation  to  which  they  are  entitled  and  we  believe 
it  is  for  the  best  interests  of  everybody  concerned, 
as  well  as  the  franchise  holders  and  the  preferred 
stockholders. 

The  Referee:  How  long  has  this  man  been  in 
the  hospital? 

Mr.  Lesser:     He  is  in  the  hospital  for  two  days. 

The  Referee:  Why  didn't  you  go  to  see  him  in 
the  hospital?  I  am  not  going  to  continue  this.  I 
am  going  to  ask  for  the  highest  bidder  this  after- 
noon. Any  other  bids  now?  I  gave  you  ten  or 
fifteen  minutes  to  huddle  on  this  thing. 

Mr.  Steinmeyer:  I  think  if  the  Court  would 
make  a  ruling  to  any  lease  obtained  by  Thompson 
or  Greene  will  be  held  in  the  trustees. 

The  Referee:  That  is  right;  or  anybody  deriv- 
ing the  benefit  from  it. 

Now,  what  is  your  bid?  I  gave  you  fifteen 
minutes. 

Mr.  Miller:     We  bid  $150,000  on  that  condition. 

Mr.  Gendel:  Just  on  behalf  of  the  Receiver,  on 
what  condition?  [19] 

Mr.  Miller:  The  condition  just  stated  that  it  be 
made  a  part  of  any  agreement  that  Thompson  and 
Greene  had  with  the  landlord  which  would  become 
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the  property  of  the  Receiver  and  as  part  of  the  aS' 
sets  of  the  debtor  corporation;  is  that  correct? 

The  Referee:     That  is  right. 

Mr.  Gendel:  You  understand  the  Receiver  is 
selling  the  title  and  interest  to  the  lease  only. 

Mr.  Miller:  I  am  talking  about  what  the  Judge 
just  ruled. 

A  Bidder:     $151,000. 

Mr.  Miller:     We  bid  $155,000. 

The  Bidder:     $156,000. 

Mr.   Miller:     $157,000. 

The   Bidder:     $158,000. 

The  Referee:     $158,000  once,  twice, 

Mr.  Miller:     We  bid  $160,000. 

The  Bidder:     $161,000. 

The  Referee:  Sold  for  $161,000  to  the  Wilrod 
Corporation. 

Mr.  Gendel:  May  I  on  behalf  of  the  Receiver 
make  a  closing  statement  in  connection  with  what 
I  understand  the  Receiver  wants  to  confirm  as  part 
of  the  sale  so  that  there  is  no  question. 

The  Receiver  is  selling  to  the  buyer  all  of  his 
right,  title,  and  interest  in  and  to  the  lease  of  the 
premises  in  [20]  question  occupied  by  the  debtor 
corporation.  The  Receiver  is  likewise  selling  the 
Receiver's  interest  in  stock  certificate  No.  6,  repre- 
senting three  shares  of  Yankee  Doodle  Root  Beer 
Company,  a  corporation,  which  we  have  been  told 
are  all  of  the  issued  shares  of  the  subsidiary  com 
pany.  The  Receiver  is  selling  the  machinery,  equip- 
ment, and  fixtures  located  at  the  place  of  business 
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of  the  California  Associated  Products  Company, 
3631  Union  Pacific  Avenue,  and  the  inventory  as 
LS  now  subject  only  to  the  balance  owing  on  the 
water  softener  of  $1699.17.  As  to  the  Western 
Drown  Cork  and  Seal  problem,  the  estate  will  de- 
liver that  free  and  clear  and  will  fight  out  the 
rights  with  the  conditional  sales  claimant.  The 
Receiver  is  not  selling  the  following  items:  Cash 
)n  hand  or  accounts  receivable  existing  prior  to 
;he  commencement  of  the  debtor  proceedings  or  now 
created  and  existing  on  behalf  of  the  Receiver, 
rhe  Receiver  will  obtain  from  the  purchaser  a 
Droration  on  the  existing  business  insurance.  The 
Receiver  is  not  selling  a  promissory  note  of  the 
[joma  Linda  Company  which  has  a  present  balance 
)f  approximately  $4300.  The  Receiver  is  not  selling 
he  right  to  the  cash  surrender  value  of  life  insur- 
mce  to  Thompson  and  Grreeiie  which  we  understand 
las  a  present  value  of  approximately  $1500. 

Now,  is  that  clear,  Mr.  Katz? 

Mr.  Katz:  I  can't  carry  all  that  in  my  head, 
^r.  Levinson  read  the  terms  of  the  bid.  We  bid  on 
hose  terms.  The  variation  was  with  respect  to  the 
ease  and  we  varied  it.  After  we  make  our  bid — 
[  am  not  saying  there  are  any  changes  in  your 
erms  from  what  Mr.  Levinson  read — but  we  are 
)repared  to  complete  the  bid  as  we  made  it  on 
he  basis  of  the  Miller  bid,  subject  to  only  one 
ihange,  subject  to  the  right  and  title  to  the  lease, 
subject  to  the  condition  that  w^hatever  rights 
rhompson  and  Greene  have,  inure  to  the  benefit 
)f  the  purchaser. 
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Mr,  Gendel:  If  your  Honor  please,  before  the 
bidding  went  into  its  higher  brackets,  I  read  the 
items  which  have  now  been  again  itemized  and  I 
think  to  eliminate  any  question  of  the  items  as 
specified  should  be  conceded  by  the  buyers  because 
that  is  the  basis  on  which  the  Receiver  can  sell  and 
now  is  the  time  to  do  it. 

The  Referee:  I  think  practically  all  you  have 
said,  and  as  I  understood  it  thoroughly,  is  that  these 
bidders  are  not  buying  the  accounts  receivable  and 
they  are  not  taking  over  the  €ash,  but  that  they 
were  getting  the  lease  in,  as  and  when  they  were 
getting  it. 

Mr.  Katz:     Let's  have  the  transcript  made  up. 

Mr.  Gendel :  The  other  items  that  were  specified 
by  the  Miller  bid  is  that  we  understand  that  the 
bidder  is  not  buying  any  rights  in  and  to  those 
items  which  are  pledged,  one,  with  the  Bank  of 
America,  and  two,  the  two  items  at  Fresno,  being 
the  Monarch  wines  and  the  raisin  syrups.  My  only 
purpose  is  that  the  buyer  should  not  be  in  a  posi- 
tion [22]  at  a  later  date  to  feel  that  any  items  were 
contended  for  by  the  Receiver,  that  it  had  not  been 
revealed  to  him  at  the  time  of  the  confirmation  of 
the  bid. 

Mr.  Lynch:  The  bidder  will  take  this  business 
over  as  of  what  date ;  and  will  continue  to  operate,; 
and  what  will  happen  to  the  profits,  if  any,  thati 
are  derived  from  the  operation  of  this  business?    i 

Mr.  Gendel:     Mr.  Katz,  do  you  want  it  tonight? 

Mr.  Katz :     I  think  we  want  to  get  the  order. 
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Mr.  Rosen,  on  behalf  of  the  debtor  corporation, 
s  there  any  objection  to  the  sale,  just  for  the 
'ecord  ? 

Mr.  Rosen :  With  as  much  power  as  I  have,  with 
10  board  of  directors  meeting,  I  have  no  objection 
m  behalf  of  the  corporation. 

The  Referee:  This  meeting  is  adjourned.  The 
jale  is  confirmed  for  $161,000  to  Samuel  C.  Ru- 
lolph  &  Associates,  Incorporated,  a  corporation. 


[n  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

Before  Hon.  Hugh  L.  Dickson,  Referee. 

State  of  California, 
bounty  of  Los  Angeles — ss. 

I,  P.  A.  Tsokas,  official  reporter,  pro  tempore,  of 
;he  above-entitled  court,  do  hereby  certify  that 
he  foregoing  pages  1  to  23,  both  inclusive,  comprise 
I  full,  true,  and  corect  transcript  of  the  proceed- 
ngs  in  re  hearing  on  plan  for  sale  of  property. 
Dated  this  6th  day  of  November,  1947. 
/s/  P.  A.  TSOKAS, 

Official  reporter,  pro  tempore. 

[Endorsed]:     Filed  April   13,   1948. 
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[Title  of  District  Court  and  Cause.] 

HEARING  ON  ORDER  TO  SHOW  CAUSE 
RE  WIL-RUD  SALE 

The  following  is  a  stenographic  transcript  of  the 
proceedings  had  in  the  above  entitled  cause,  which 
came  on  for  hearing  before  the  Honorable  Hugh  L. 
Dickson,  Referee  in  Bankruptcy,  at  his  courtroom, 
343  Federal  Building,  Los  Angeles,  California,  at 
ten  o'clock  a.m.,  November  7,  1947. 

Appearances : 

GENDEL  and  CHICHESTER,  ^ 

By  MARTIN  GENDEL,  ESQ., 

Appearing  on  behalf  of  the  Receiver. 

CHARLES  J.  KATZ,  ESQ., 

Appearing  on  behalf  of 
Wil-Rud  Corporation. 

E.  A.  LYNCH, 
Receiver. 

Mr.  Gendel:  I  think  we  can  rather  briefly  sum- 
marize the  position  of  the  Receiver  in  this  case. 
Your  Honor  will  recall  the  rather  spirited  bidding 
we  had  between  the  two  entities,  Mr.  Rudolph  and 
Mr.  Miller,  with  the  ultimate  result  that  Mr.  Ru-i 
dolph's  bid  of  $161,000  was  accepted. 

When  the  items  were  checked  out  to  Mr.  Ru- 
dolph's corporation,  that  is,  his  nominee,  the  Wil-' 
Rud   Corporation,   they  then   compared   the   iteme 
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found  in  the  original  inventory  taken  under  the 
Debtor's  direction  when  the  Debtor  first  came  into 
the  reorganization  proceedings  as  against  the  items 
that  were  turned  over  to  them  by  Mr.  Lynch.  They 
came  up  with  two  pages  of  items.  We  have  a  coi)y 
of  that  which  I  believe  the  Wil-Rud  Corporation 
furnished  to  us.  That  copy  shows  alleged  shortages 
of  $15,488.99,  and  alleged  errors  in  addition  amount- 
ing to  $3,463.17,  or  a  grand  total  of  $18,952.16. 

The  Wil-Rud  Corporation  then  said  to  the  Re- 
ceiver, ''This  bid  is  made  on  a  proportionate  basis 
of  about  forty  to  forty-five  cents  on  the  dollar 
as  to  the  inventory,  therefore,  we  want  a  pro  rata 
adjustment." 

The  matter  was  then  referred  to  my  office  and 
here  is  our  position  as  far  as  we  are  concerned, 
legally.  We  sold  the  physical  assets  as  of  five  o  'clock 
p.m.,  October  15,  1947.  Save  and  except  for  the 
water  softener,  those  assets  belonging  to  the  Debtor 
were  sold  free  and  [2*]  clear  of  encumbrances. 
We  did  not  sell  pursuant  to  any  inventory,  as  is 
very  often  the  case  in  these  auction  sales.  It  was 
physically  impossible  for  the  reason  that  the  Re- 
ceiver did  not  have  an  inventory  in  the  first  in- 
stance, and  secondly,  every  one  knew  the  Receiver 
had  been  selling  items  during  the  time  he  had  been 
in  possession. 

I  would  like  to  refer  your  Honor  to  the  order 
confirming  and  approving  the  sale,  which  order  was 
approved  before  it  was  submitted  to  your  Honor 

*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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by  counsel  for  the  purchaser.  I  think  that  order 
estops  us  from  going  any  further.  I  would  like 
to  refer  to  paragraph  1  on  page  2,  commencing  at 
line  24.  I  don't  know  whether  I  have  the  date  of 
signature  or  not,  but  I  believe  it  was  signed  on  the 
twenty-second  of  October. 

The  Referee :  The  twenty-second  of  October,  you 
say? 

Mr.  Gendel:  Yes,  your  Honor;  it  was  signed 
by  your  Honor  on  the  twenty-second  of  October. 

Mr.  Katz:  It  is  headed  ''Order  confirming  and 
approving  sale." 

The  Referee :     I  have  it. 

Mr.  Gendel:  If  you  will  turn  to  page  2,  line  24, 
your  Honor,  you  will  find  what  we  sold  with  refer- 
ence to  the  physical  assets: 

"The  Receiver,  by  this  order,  is  deemed  to  have 
sold,  and  does  sell  to  the  buyer,  all  machinery,  fix- 
tures, equipment,  all  inventory,  all  lessee's  improve- 
ments, all  [3]  furnishings,  all  supplies,  and  all 
finished  and  unfinished  products  of  every  class  and 
character  and  description  whatsoever  located  at 
3631  Union  Pacific  Avenue,  Los  Angeles,  Califor- 
nia, together  with  all  the  other  physical  assets  of 
the  debtor  corporation,  wheresoever  situated,  and  to- 
gether with  all  of  the  physical  assets  of  every  class ' 
and  character  of  the  Yankee  Doodle  Root  Beer 
Company,  a  corporation,  as  of  October  15,  1947,  at 
5:00  o'clock  p.m.;  ..." 

As  far  as  the  Receiver  is  concerned,  that  was  the 
sale,  nothing  else.  We  didn't  sell  by  inventory.   As 
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I  have  indicated  to  the  Court,  that  would  have  been 
possible.  As  a  matter  of  fact,  by  virtue  of  that 
paragraph,  we  gave  to  the  purchaser  more  than 
he  bid  for.  Actually  he  bid  for  the  shares  of  stock 
of  the  subsidiary  corporation.  That  was  the  Miller 
bid, — not  for  the  physical  assets  of  the  subsidiary 
corporation.  When  that  problem  was  raised  be- 
tween Mr.  Katz'  office  and  myself,  I  believe  I 
indicated  to  your  Honor  before  the  order  was  sub- 
mitted that  we  felt  it  was  only  fair  to  the  purchaser, 
who  was  obviously  attempting  to  buy  the  physical 
assets  located  at  the  plant,  that  we  sell  him  the 
assets  directly  instead  of  selling  him  a  corporation 
in  which  he  might  have  difficulty  clearing  title.  So 
we  granted  to  him  that  concession.  But  we  cannot 
go  farther  back  and  say  any  sale  was  made  pur- 
suant to  an  inventory  taken  at  the  beginning  of 
these  proceedings.  [4] 

I  don't  know  whether  or  not  your  Honor  has 
read  the  transcript  of  the  hearing  on  the  sale. 

The  Referee:  No.  I  will  get  Miss  Marsh  to 
bring  it  in  to  me. 

Mr.  Gendel:  While  that  is  being  done,  if  the 
Court  please,  I  will  point  out  on  page  21  of  the 
transcript  what  occurred  when  the  bidding  was 
completed,  and  in  order  that  there  may  be  no  ques- 
tion about  it,  I  think  it  might  be  well  perhaps  to 
start  on  page  20  at  line  21.  I  was  speaking  at  that 
time: 

"May  I,  on  behalf  of  the  Receiver,  make  a  clos- 
ing statement  in  connection  with  what  I  understand 
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the  Receiver  wants  to  confirm  as  part  of  the  sale 
so  that  there  is  no  question. 

"The  Receiver  is  selling  to  the  buyer  all  of  his 
right,  title  and  interest  in  and  to  the  lease  of  the 
premises  in  question  occupied  by  the  debtor  cor- 
poration." 

Mr.  Katz:  That  is  after  the  bidding  had  been 
completed  1 

Mr.  Gendel:  That  is  correct.  (Reading)  "The 
Receiver  is  likewise  selling  the  Receiver's  interest 
in  stock  certificate  No.  6,  representing  three  shares 
of  Yankee  Doodle  Root  Beer  Company,  a  corpora- 
tion, which  we  have  been  told  are  all  of  the  issued 
shares  of  the  subsidiary  company.  The  Receiver  is 
selling  the  machinery,  equipment,  and  fixtures 
located  at  the  place  of  business  of  the  California 
Associated  Products  Company,  3631  Union  Pacific 
Avenue,  ..."  [5] 

The  Referee :     What  page  is  that  1 

Mr.  Gendel:  We  are  now  on  page  21,  your 
Honor. 

The  Referee :     I  have  it.     Go  right  ahead. 

Mr.  Gendel :  I  am  just  coming  onto  line  9,  which 
is  the  key  to  our  position  here.  (Reading  further) 
"...  3631  Union  Pacific  Avenue,  and  the  inventory 
is  now  subject  only  to  the  balance  owing  on  the 
water  softener  of  $1699.17." 

In  other  words,  at  no  time  was  there  any  refer- 
ence to  this  physical  written  inventory  as  being 
part  of  the  sale  and  as  to  the  items  being  sold  as 
is  reflected  by  the  approved  order.    We  sold  only 
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those  things  which  the  Receiver  could  convey  title 
to  as  of  October  15,  1947. 

I  might  also  point  out  for  the  record  that  the 
purchaser  obligated  himself  to  take  the  things  on  a 
pro  rata  basis  that  would  net  the  estate  approxi- 
mately $1000  more  than  the  cancellation  of  the 
insurance  as  of  the  date  of  the  close  of  sale.  The 
purchaser  contended  that  there  had  been  over  in- 
surance in  the  sense  that  too  much  insurance  had 
been 

Mr.  Katz:  Does  that  have  anything  to  do  with 
it? 

Mr.  Gendel:  I  think  the  Court  should  have  all 
of  the  facts  about  the  final  order  and  what  led 
up  to  it. 

Mr.  Katz:  I  have  no  objection  to  the  order  as 
it  reads.  The  only  question  is  what  it  means  and 
in  order  to  determine  what  it  means  we  read  the 
order  by  its  four  corners  and  the  transcript  of  the 
proceeding  as  distinguished  now  from  [6]  going 
into  collateral  matters. 
fk,  Mr.  Gendel:     I  cannot  conceded  that  position. 

Mr.   Katz:     All  right. 

Mr.  Gendel:  I  don't  think  it  is  a  collateral  mat- 
ter. It  shows  the  background  leading  up  to  the 
approval  of  the  order  which  in  my  opinion  con- 
solidates all  of  the  rights  of  the  parties. 

Mr.  Katz:  I  don't  disagree  with  that.  The  Court 
can  look  at  the  order  and  read  the  transcript  and 
I  think  that  tells  the  story. 

Mr.  Gendel:     I  don't  think  we  have  to  back  up 
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to  the  transcript.  I  think  that  order  reflects  the 
negotiations  of  the  parties  and  reflects  the  agree- 
ment between  the  parties  as  well  as  the  order  of 
the  Court. 

Although  the  bid  was  on  a  proration  of  the  insur- 
ance, the  point  raised  by  the  bidder  after  the  sale 
was  that  there  was  over  insurance  and  supposedly 
the  insurance  companies  were  not  board  companies, 
taking  that  statement  at  its  face  value,  we  discussed 
with  your  Honor  the  right  of  a  receiver  to  permit 
what  the  buyer  wanted  and  that  was  a  termination 
of  the  policies,  a  cancellation.  Upon  that  represen- 
tation the  Receiver  then  conceded  the  request  of  the 
buyer,  which  is  enumerated  as  part  of  the  order, 
and  allowed  the  termination  of  the  insurance  which 
cost  the  estate  a  little  over  $1000.  Mr.  Lynch  re- 
cently informed  me  that  the  major  portion  of  the 
insurance  was  in  [7]  board  companies,  but  we  have 
made  that  deal  and  we  are  not  backing  up  on  it. 

I  believe  that  this  order,  particularly  that  portion 
of  it  contained  at  the  top  of  page  3,  saying  that  we 
are  selling  the  physical  assets  as  of  October  15,  1947 
at  5:00  o'clock  p.m.  is  the  answer  to  our  Order  to 
Show  Cause.  I  therefore  feel  that  the  purchaser 
should  be  directed  forthwith  to  pay  over  the  bal- 
ance of  the  moneys. 

Mr.  Katz :  There  are  a  number  of  matters  I 
should  like  to  discuss,  your  Honor.  Obviously,  the 
purchaser  is  prepared  to  pay  everything  he  owes 
and  it  will  take  no  strong  arm  of  the  Court,  Judge 
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Dickson,  to  require  him  to  do  so.  However,  thei'c 
are  a  number  of  problems  before  us. 

First,  let  me  talk  about  the  inventory  problem, 
and  then  refer  to  the  second  problem  which  Mr. 
Gendel  mentioned.  If  your  Honor  will  turn  to  page 
2  of  the  order,  line  16,  ".  .  .  the  undersigned 
Referee  does  hereby  approve  and  confirm  the  sale 
by  E.  A.  Lynch,  as  Receiver  in  the  within  estate, 
of  certain  personal  property,  hereinafter  described, 
to  Wil-Rud  Corporation,  a  corporation,  for  a  cash 
consideration  to  be  paid  to  said  E.  A.  Lynch,  as 
Receiver,  in  the  sum  of  $161,000,  delivery  of  the 
assets  to  be  made  upon  the  signing  of  the  within 
order,  and  payment  therefor  to  be  made  concur- 
rently with  delivery  to  the  buyer."  [8] 

Our  point  there  is  that  considerable  quantities 
of  these  assets  have  not  yet  been  delivered  to  us 
and  until  they  are  delivered  we  contend  we  have 
paid  by  far  more  than  the  pro  rata  for  what  we 
have  received.  We  are  prepared  to  pay  the  pur- 
chase price  as  finally  determined  concurrently  with 
the  delivery  to  us  of  possession  of  the  assets.  As  I 
said,  a  number  of  the  assets  have  not  been  de- 
livered, but  I  will  take  that  matter  up  later.  I  don't 
think  it  is  necessary  to  put  the  cart  before  the  horse 
and  make  an  order  before  your  Honor  is  satisfied 
that  the  Receiver  himself  can  complete  the  matter 
by  delivering  possession  which  is  a  condition  to 
the  payment.  On  that  phase  of  it,  when  I  finish 
answering  Mr.  Gendel,  we  will  discuss  the  question 
of  delivery  of  possession. 
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Now,  let  us  take  up  the  problem  as  Mr.  Gendel 
raises  it  concerning  the  assets.  The  Court  is  in 
possession  of  the  basic  factual  situation.  The  stort- 
ages,  Judge  Dickson,  are  enumerated  on  this  sheet. 
I  will  show  it  to  counsel  and  have  it  marked  as  an 
exhibit.  Here  is  a  copy  (handing  document  to  Mr. 
Gendel). 

Mr.  Gendel:  Why  don't  we  turn  in  for  the 
Court's  convenience  a  typed  copy? 

Mr.  Katz:  Suppose  we  have  it  marked  Exhibit 
1,  an  instrument  headed  ''Inventory  shortages  at 
California  Associated  Products  Co.,  Inc." 

(The  document  was  marked  Petitioner's  Ex- 
hibit 1.)  [9] 
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The  Referee:  Was  this  made  up  by  the  Re- 
ceiver ? 

Mr.  Katz:     Yes. 

Mr.  Gendel:  Mr.  Yates  tells  me  they  used  the 
shortage  claim  sheet  as  prepared  by  Wil-Rud  Cor- 
poration and  prepared  it  from  that  sheet,  eliminat- 
ing a  couple  of  items  which  they  felt  were  not 
proper. 

Mr.  Katz:  Just  a  moment.  The  Receiver  and 
the  purchaser  sat  down  with  the  inventory  and 
made  a  verified  physical  check  as  between  the  items 
which  were  on  hand  and  the  items  which  were  listed 
on  the  inventory.    Is  that  correct"? 

Mr.  Gendel:  That  is  the  exhibit  that  is  now 
before  the  Court. 

Mr.  Katz :  No.  Just  a  moment.  Mr.  Yates,  sup- 
pose you  take  the  stand.  We  will  try  to  get  some 
facts  before  the  Court. 

RALPH  J.  YATES 

called  as  a  witness   on  behalf  of  the   Petitioner, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination  i 

By  Mr.  Katz: 

Q.  Mr.  Yates,  you  are  employed  by  the  Receiver 
in  this  proceeding,  Mr.  Lynch,  is  that  correct? 

A.     That  is  correct.  [10] 

Q.  Shortly  after  the  sale  in  these  proceedings 
you  met  with  the  successful  purchaser,  did  you  not, 
and  began  checking  out  the  items  to  the  purchaser? 
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A.  I  met  with  the  purchaser  and  arranged  for 
the  representative  of  Mr.  Lynch  to  check  with  the 
representative  of  the  purchaser. 

Q.     Who  is  that  representative? 

A.  I  don't  know  his  last  name.  Mr.  Rudolph 
can  give  it  to  you. 

Q.     WasitKeenan?  A.     I  mean  your  man. 

Q.     Who  was  your  man?  A.     Steve  Beatty. 

Q.     Is  he  here? 

A.  No,  he  isn't,  but  I  checked  the  findings  of 
both  representative  at  the  conclusion. 

Q.  You  have  a  physical  inventory,  did  you  not, 
of  the  various  assets  of  the  debtor  corporation? 

A.  We  had  an  inventory  presented  to  us  that 
was  taken  as  of  July  28. 

Q.  There  had  been  certain  changes  made  in  that 
inventory  subsequent  to  July  28? 

A.     There  had  been  sales  made. 

Q.  The  sales  were  taken  from  the  inventory, 
were  they  not? 

A.  They  were  on  the  final  inventory.  In  other 
words,  [11]  they  used  sugar  and  they  sold  some 
grape  concentrates  and  sold  some  supplies  in  the 
operation  of  the  business. 

Q.  You  prepared  a  final  inventory  which  elimi- 
nated the  items  that  had  been  sold,  is  that  right  ? 

A.  I  prepared  an  inventory  which  corresponded 
with  the  check-out  record  of  the  Receiver  and  the 
purchaser. 
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Q.  Where  is  that  inventory  which  you  pre- 
pared ? 

A.     That  is  the  inventory  marked  Exhibit  1. 

The  Referee :     This  one  (indicating)  ? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Katz)  :  What  did  you  check  against 
when  you  were  ascertaining  what  the  shortages 
were  ?  Did  you  have  an  inventory  to  check  against  ? 

A.  The  physical  coimt  with  the  original  inven- 
tory as  of  July  28. 

Q.    Where  is  that  physical  inventory  of  July  28? 

A.     It  is  on  your  desk. 

Q.  In  order  to  determine  what  went  to  the  pur- 
chaser and  what  did  not,  you  took  an  actual  physical 
check  and  you  compared  it  with  the  inventory  which 
I  now  show  you,  is  that  correct? 

A.     That  is  correct. 

Q.  Then  you  determined  that  certain  items  were 
short,  is  that  right? 

A.  I  checked  the  findings  of  the  Receiver's  rep- 
resentative with  the  findings  of  the  purchaser's 
representative  [12]  and  prepared  this  statement, 
and  we  agree  on  the  statement  in  so  far  as  the 
figures  are  concerned  and  the  amount. 

Q.  Before  Mr.  Rudolph  purchased  or  made  any 
bid  in  this  case,  do  you  know  whether  the  inventory 
of  July  28,  1947  was  handed  to  him? 

A.     Yes,  it  was. 

Q.     You  handed  it  to  Mr.  Rudolph? 

A.    I  did. 
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Q.  Do  you  remember  the  date  that  you  handed 
it  to  Mr.  Rudolph? 

A.  About  ten  days  before  the  first  bidding.  There 
were  two  meetings  of  the  bidding. 

Q.     Who  asked  you  to  hand  this  inventory  to 
Mr.  Rudolph  before  he  made  any  bids? 

A.  Mr.  Rudolph,  and  Mr.  Blum  was  with  Mr. 
Rudolph. 

Q.  Have  you  handed  this  inventory  to  any  of  the 
other  bidders'?  A.     I  had. 

Q.  And  the  instrument  which  I  show  you  is  a 
copy  of  the  inventory  which  you  handed  to  Mr. 
Rudolph  some  time  before  he  started  making  the 
bids,  is  that  right? 

A.     It  is  the  same  one  I  handed  to  him. 

Mr.  Katz:  I  would  like  to  have  this  marked  as 
an  exhibit,  the  inventory. 

The  Referee :     All  right.  [13] 

Mr.  Katz:     That  is  all  at  this  time. 

(The    inventory    was    marked    Petitioner's 
Exhibit  2.) 

Q.  (By  The  Referee) :  This  shortage  sheet 
shows  a  shortage  of  $18,952.16,  is  that  right? 

A.  That  is  correct,  as  compared  with  the  inven- 
tory as  of  July  28. 

Q.  In  other  words,  that  $18,952.16  represents 
what  you  had  sold? 

A.  Not  what  Mr.  Lynch  had  sold,  your  Honor, 
but  about  three  days  after  the  inventory  had  been 


88  Wil-Rud  Corporation  vs. 

(Testimony  of  Ralph  J.  Yates.) 
taken  there  was  about  $8000  of  grape  concentrates 
that  were  sold  by  the  Debtor.  Mr.  Lynch  did  not 
take  possession  until  the  latter  part  of  August. 
That  was  short.  Most  of  the  items — As  a  matter  of  | 
fact,  all  of  those  items,  I  would  say  ninety-five  per 
cent  of  them,  were  short.  The  same  shortages 
existed  at  the  time  Mr.  Lynch  took  over. 

Cross-Examination 

By  Mr.   Gendel: 

Q.  Mr.  Yates,  when  you  handed  this  original  or 
copy  of  the  original  inventory  to  Mr.  Rudolph,  did 
you  have  any  conversation  with  him  at  or  about 
that  time  concerning  the  sale  of  concentrates'? 

A.  Yes,  I  believe  I  told  him  that  we  had  a 
market  price  on  the  concentrates  of  about  eight- 
five  cents  a  [14]  gallon. 

Q.  Did  you  tell  him  whether  any  had  been 
already  sold? 

Mr.  Katz:  I  object  to  that  as  leading  and  sug- 
gestive. 

The  Referee:  Yes,  I  think  that  is  so.  Ask  him 
what  he  told  him,  if  anything. 

Mr.  Gendel:  They  put  Mr.  Yates  on  as  their 
witness,  your  Honor,  and  I  am  cross-examining 
him.  Maybe  it  is  slightly  leading,  but  I  want  to  get 
the  facts  here. 

The  Referee:     All  right,  go  ahead. 

Q.  (By  Mr.  Gendel) :  What  was  the  subject 
matter  of  your  conversation,  if  any,  with  Mr.  Ru 
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dolph  at  or  about  the  time  you  handed  him  Exhibit 

2  concerning  the  concentrates'? 

A.  I  told  Mr.  Rudolph  that  we  had  not  taken  a 
physical  inventory,  that  Mr.  Lynch  had  been  oper- 
ating the  business  and  the  Debtor  had  been  operat- 
ing the  business  since  July  28,  and  naturally  there 
would  be  adjustments  on  the  merchandise  that  had 
been  used  in  connection  with  the  operation  of  the 
business.  I  don't  recall  at  this  time  any  specific 
items  that  I  mentioned. 

Q.  This  column  that  you  prepared  entitled 
** Shortages,"  that  is  actually  a  difference  in  the 
items  that  were  reflected  on  the  inventory  and  the 
items  that  were  offered  or  delivered  to  the  Wil-Rud 
Corporation,  is  that  if? 

A.  That  is  correct.  It  ties  in  with  the  physical 
check  of  the  representative  of  the  Receiver  and  the 
representative  [15]  of  the  purchaser. 

Q.  Added  to  those  items  are  some  additional 
mistakes  that  somebody  made  who  prepared  the 
original  copy  of  July  28,  is  that  correct? 

A.     That  is  correct. 

Mr.  Gendel:     That  is  all. 

Mr.  Katz :  That  is  all,  Mr.  Yates.  Now  that  we 
have  the  physical  background  before  the  Court, 
your  Honor,  the  bidding  was  done  in  a  rather 
chaotic  way  as  I  remember.  A  reading  of  the 
transcript  will  reflect  the  cardinal  facts.  At  page  3, 
line  19  of  the  transcript  is  the  bid  which  was  the 
original  basis  for  all  other  bidding: 
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"The  undersigned  proposes  to  pay  for  all  of 
the  outstanding  shares  of  Yankee  Doodle  Root  Beer 
Company,  and  for  the  physical  assets  of  California 
Associated  Products,  subject  to  the  following  excep- 
tions, the  sum  of  $135,000.  In  addition  to  the  fore- 
going, we  are  to  receive  all  trade  names,  trade- 
marks, all  formulas,  and  registered  trade  styles,  and 
the  lessee's  interest  in  the  lease,  ..." 

Then  we  go  down  to  line  18,  and  here  it  is  very 
clear  what  is  excepted : 

"We  are  not  to  receive  any  of  the  merchandise 
held  by  the  Bank  of  America  as  security  for  its 
pledge  or  any  items  held  at  Fresno  to  secure  two 
pledges  of  firms  located  there.  Nor  are  we  to  re- 
ceive the  cash  on  hand,  [16]  accounts  or  notes 
receivable,  or  deposits  made  by  those  corporations." 

That  is  the  Miller  bid. 

"We  will  take  over  the  existing  insurance  on  a 
pro  rata  basis.  Title  to  all  property  delivered  to  us 
is  to  be  free  and  clear  except  the  water  softener.' 

Your  Honor  will  note  there  isn't  the  slightest 
exclusion  of  any  kind  excepting  the  items  which 
are  specifically  excluded  in  the  bid  itself. 

"We  are  not  to  receive  any  of  the  merchandise 
held  by  the  Bank  of  America  as  security  for  its 
pledge  or  any  items  held  at  Fresno  to  secure  two 
pledges  of  firms  located  there.  Nor  are  we  to 
receive  the  cash  on  hand,  accomits  or  notes  receiv- 
able, or  deposits  made  by  those  corporations.  We 
will  take  over  the  existing  insurance  on  a  pro  rat 
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basis.  Title  to  all  property  delivered  to  us  is  to  be 
free  and  clear  except  the  water  softener." 

Then  we  go  on  to  page  5,  completing  that  bid. 

''A  check  for  $10,000  is  tendered  herewith  as 
evidence  of  good  faith.  Confirmation  of  the  sale  is 
to  take  place  on  or  about  October  20,  1947." 

After  that  bid  was  read,  the  bidding  began,  not 
on  the  basis  of  what  Mr.  Gendel  said  at  page  22 
after  bidding  was  completed.  Your  Honor  requested 
that  the  bids  be  made  on  the  basis  outlined  in  the 
Miller  bid  so  it  would  be  possible  to  compare  them 
md  possible  for  the  creditors  [17]  and  your  Honor 
to  evaluate  which  bid  was  the  better  bid  and  which 
bid  was  not. 

A  problem  arose  with  respect  to  the  lease  and 
tvhat  was  meant  by  the  clause  in  the  Miller  bid 
ivhich  said  "The  lessee's  interest  in  the  lease." 
And  instead  of  continuing  to  bid  strictly  on  a  basis 
)f  the  Miller  bid,  it  was  understood  with  respect  to 
!;he  lease  that  the  purchasers  were  not  to  receive 
my  warranty  of  any  kind  from  the  debtor  corpora- 
ion,  but  the  purchasers  were  to  receive  such  equity, 
f  any,  as  the  estate  might  have  in  the  lease,  and 
n  addition  if  the  officers  of  the  debtor  corporation 
lad  any  understanding  concerning  that  lease  it  was 
'o  be  the  determination  of  this  Court  that  such 
mderstandings  which  they  held  they  held  as  result- 
Jig  trustees  for  the  benefit  of  the  purchasers. 

It  was  not  until  after  bidding  was  completed  and 
ifter  we  had  bid  $161,000  that  Mr.  Gendel  begins 
bis   statement   at   page   20  which   he   read   to   the 
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Court.  Bear  in  mind,  your  Honor,  in  his  own  state- 
ment there  he  does  not  say  there  will  be  no  pro  rata 
adjustment  to  the  purchaser.  He  says  they  are 
selling  the  inventory  as  is.  All  of  us  are  not  chil- 
dren. We  know  what  inventory  as  is  means.  It 
means  you  are  not  warranting  its  quality,  you  are 
not  warranting  its  condition.  However,  I  have 
never  heard  of  a  time  when  a  purchaser  was  not 
entitled  at  least  to  a  check  as  to  the  amount  and  as 
to  extension.  [18] 

While  I  do  not  practice  here  as  much  as  I  would 
like  to,  nevertheless,  during  some  twenty-five  years 
of  practice  here  I  have  never  heard  it  said  that  a 
receiver  or  trustee  when  selling  assets  does  not  at 
least  give  you  a  verification  as  to  the  quantitative 
count.  When  you  buy  as  is,  it  means  you  take  it  in 
its  state,  but  it  does  not  mean  if  you  agree  to  pay 
$161,000  you  don't  get  what  is  coming  to  you. 
Taking  the  logic  of  Mr.  Gendel's  argument,  if  there 
was  nothing  on  hand  on  October  15,  1947,  then  we 
would  be  paying  $161,000  for  nothing — says  Mr. 
Gendel.  How  do  you  accept  his  compromise  without 
going  to  the  logical  conclusion  I  just  advanced? 
He  says  whatever  was  on  hand  on  October  15.  If 
there  was  nothing  on  hand  on  October  15  we  still 
would  pay  $161,000? 

The  Referee:  As  is  means  what  was  there  at 
that  moment. 

Mr.  Gendel:     That  is  what  it  means.  Judge. 

The  Referee:  As  is  now  means  what  is  right 
there  now.  j 
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Mr.  Katz:  All  he  says  is  this,  your  Honor, — 
not  as  is  now — let's  read  paragraph  1  of  the  order 
which  says: 

"The  Receiver,  by  this  order,  is  deemed  to  have 
sold,  and  does  sell  to  the  buyer,  all  machinery,  fix- 
tures, equipment,  all  inventory,  all  lessee's  improve- 
ments, all  furnishings,  all  supplies,  and  all  finished 
and  unfinished  products  of  every  class  and  char- 
acter and  description  whatsoever  located  at  3631 
Union  Pacific  Avenue,  Los  Angeles,  [19]  Califor- 
nia, together  with  all  the  other  physical  assets  of 
the  debtor  corporation,  wheresoever  situated,  and 
together  with  all  of  the  physical  assets  of  every 
class  and  character  of  the  Yankee  Doodle  Root 
Beer  Company,  a  corporation,  as  of  October  15, 
1947,  ..." 

That  "as  is"  was  simply  the  date  when  possession 
was  to  be  delivered  to  the  purchaser.  But  in  the 
bid  which  we  were  bidding  in  open  court  there  isn't 
the  slightest,  not  the  slightest  suggestion  of  any 
cut-off  date  with  respect  to  quantitative  count.  The 
only  cut-off  date  is  the  date  on  which  we  are  to 
take  possession  and  the  transaction  is  to  be  closed; 
we  are  to  get  the  assets  wherever  they  are  situated, 
that  is,  of  the  debtor  corporation.  There  is  no 
statement  as  of  on  hand  on  October  15,  1947.  How 
can  we  accept  the  argument  of  Mr.  Gendel:  If 
there  was  nothing  on  hand,  according  to  his  theory, 
we  would  have  paid  $161,000  for  nothing? 

The  Referee:  No,  I  couldn't  follow  along  with 
that. 
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Mr.  Katz:  If  you  want  to  follow  with  that 
theory  then  we  cannot  take  the  first  step,  because  if 
we  take  the  first  step  we  must  take  the  second. 

The  Referee :  A  man  must  get  what  he  bargains 
for. 

Mr.  Katz:  Then  let's  go  on  with  the  order 
itself  and  look  at  the  equities  in  this  thing.  I  have 
read  the  bid  on  which  Mr.  Rudolph  made  his  offers. 
Mr.  Gendel,  for  the  first  time  after  bidding  is  com- 
pleted, read  in  [20]  a  number  of  ex-ceptions  which 
were  not  included  in  the  Miller  bid. 

Mr.  Gendel:  I  don't  think  you  know  the  record 
when  you  say  that,  Mr.  Katz. 

Mr.  Katz:  If  I  don't  know  the  record  I  can't 
read  English.   I  am  reading  from  the  transcript. 

Mr.  Gendel:  Then  you  can't  read  English.  Start 
reading  at  page  5,  at  the  bottom,  before  you  made 
any  bid  on  behalf  of  the  Wil-Rud  Corporation  or 
any  one  else.  That  is  where  your  exceptions  are 
stated. 

Mr.  Katz:  The  bid  that  was  made  by  my  client 
was  made  precisel}^  on  the  basis  that  this  transcript 
shows  and  not  on  the  basis  of  your  attempt  to  vary 
the  proposal  as  made  by  Mr.  Miller  as  against 
which  we  were  bidding.  So  that  your  Honor  will 
not  become  confused  as  I  have  become  confused,  the 
Miller  bid  is  found  in  the  transcript  of  the  hearing 
in  re  sale  held  on  October  15,  1947,  from  pages  3 
through  5,  beginning  on  line  19  of  page  3. 

Does  your  Honor  have  it? 

The  Referee:     I  have  it. 
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Mr.  Katz  (Reading):  ''The  undersigned  pro- 
poses to  pay  for  all  of  the  outstanding  shares  of 
Yankee  Doodle  Root  Beer  Company,  and  for  the 
physical  assets  of  California  Associated  Products, 
subject  to  the  following  exceptions,  the  sum  of 
$135,000.  In  addition  to  the  foregoing,  we  are  to 
receive  all  trade  names,  trademarks,  all  formulas, 
and  [21]  registered  trade  styles,  and  the  lessee's 
interest  in  the  lease.  We  are  not  to  receive  any  of 
the  merchandise  held  by  the  Bank  of  America  as 
security  for  its  pledge  or  any  items  held  at  Fresno 
to  secure  two  pledges  of  firms  located  there.  Nor 
are  we  to  receive  the  cash  on  hand,  accounts  or  notes 
receivable,  or  deposits  made  by  those  corporations. 
We  will  take  over  the  existing  insurance  on  a  pro 
rata  basis.  Title  to  all  property  delivered  to  us  is 
to  be  free  and  clear  except  the  water  softener.  A 
check  for  $10,000  is  tendered  herewith  as  evidence 
of  good  faith.  Confirmation  of  the  sale  is  to  take 
place  on  or  about  October  20,  1947." 

That  is  the  bid.  Mr.  Gendel  attempts  to  make  a 
statement  of  qualification,  and  he  says,  "The  last 
item  we  would  like  to  retain,  unless  the  bid  is  in- 
creased by  a  comparable  amount,  ..."  And  we 
increased  the  bid  from  $135,000  to  $161,000. 

(Reading  further)  :  "...  would  be  such  rights 
as  belong  to  the  estate  arising  from  the  payment  of 
life  insurance  by  the  debtor  corporation  on  the 
lives  of  Thompson  and  Greene." 

Your  Honor  then  calls  the  attention  of  the  parties 
to  a  petition  in  reclamation.  Then  we  go  on 
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Mr.  Gendel:  Don't  you  think  it  would  be  well  to 
read  this  to  the  Court,  "I  thought  it  well  to  point 
out  those  problems  to  the  prospective  bidders,  your 
Honor,  so  [22]  that  there  wouldn't  be  any  confusion 
after  the  highest  bid  is  accepted." 

Mr.  Katz:  Did  you  make  any  statement  that  if 
there  were  any  individual  shortages  in  any  state- 
ment anywhere — just  answer  that  yes  or  no — if 
there  were  any  individual  shortages,  that  the  pur- 
chaser would  still  have  to  pay  $161,000'?  Do  you 
find  that  in  the  transcript? 

Mr.  Gendel:  It  wasn't  necessary  because  the 
Miller  offer  says  existing  assets  and  not  non-exist- 
ent physical  assets. 

Mr.  Katz:  Will  you  answer  that  question?  Mr. 
Reporter,  will  you  read  it  back  to  him.  You  have 
asked  if  I  read  the  transcript  carefully. 

(Whereupon  the  pending  question  was  read 
by  the  reporter.) 

Mr.  Katz:  Let's  look  at  page  9,  where  Mr.  Katz 
says,  "We  are  prepared  to  bid.  Judge  Dickson,  on 
the  same  basis  as  I  have  just  actually  asked  so  we 
know  what  we  are  talking  about.  If  Mr.  Levinson 
would  indicate  exactly  whose  bid  it  is,  we  intend 
to  bid  on  the  same  basis  as  the  bid  that  he  labels  so 
that  we  know^  what  we  are  talking  about. 

"The  Referee:  I  understood  him  to  mention  a 
Mr.  Miller.  It  was  a  creditors'  committee  bidder. 

"Mr.  Katz:  We  are  prepared  to  bid  on  the 
basis  of  that  bid  and  bid  higher." 
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Then  we  go  to  line  23:  "Mr.  Katz:  So  there 
is  no  [23]  question,  do  I  understand  that  the 
bidding  now  is  on  the  basis  of  a  sale  by  the  Receiver 
pursuant  to  his  equity  power  to  sell  the  assets  as 
distinguished  from  any  plan? 

"The  Referee:  That  is  the  way  I  understand 
it." 

We  then  bid  $137,500.  There  is  nothing,  nothing 
in  this  order,  which  if  fairly  construed,  requires 
any  change  in  what  is  the  general  principle  of 
equity,  and  that  is  this,  that  a  man  is  entitled  to 
what  his  seller  purports  to  sell  to  him.  Mr.  Yates 
testified  he  showed  Mr.  Rudolph  this  inventory  and 
he  told  Mr.  Rudolph  there  would  be  some  adjust- 
ment. If  the  inventory  had  no  place  in  this  pro- 
ceeding at  all  there  would  have  been  no  reason  for 
having  an  inventory,  it  never  would  have  been 
shown  to  us,  and  there  would  have  been  no  reason 
for  Mr.  Gendel  to  have  made  reference  to  the 
inventory  that  he  made  on  page  20. 

Mr.  Gendel:     That  is  not  the  same  inventory. 

Mr.  Katz:     May  I  be  permitted  to  continue? 

The  Referee:  Yes.  Let's  not  interrupt.  Let 
each  speaker  finish. 

Mr.  Katz:  Line  21.  If  Mr.  Gendel  was  talking 
about  inventory  of  machinery  I  think  he  should 
have  said  so.  We  paid  $161,000  for  these  assets. 
All  Mr.  Gendel  was  seeking  to  obtain  was  that  if 
he  was  to  be  permitted  to  exclude  the  life  insurance 
and  to  exclude  the  $4300  item  that  we  agreed  could 
be  excluded,  he  w^anted  to  be  sure  the  bid  that  w^as 
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received  was  at  least  an  amount  above  $135  and 
in  a  sum  [24]  which  cancelled  out  those  rejections, 
and  we  paid  $26,000  more. 

I  would  simply  like  to  say  to  the  Court  that  there 
is  nothing  in  this  order  confirming  the  sale,  and 
I  as  one  of  the  persons  who  participated  in  drafting 
it  never  dreamed  for  one  moment  that  there  was 
anything  in  the  order  that  would  block  out  the 
equitable  proposition  existing  which  says  that  every 
time  a  person  buys  something  and  checks  it  over, 
the  thing  ^s  bought,  nothing  which  would  prevent  us 
from  coming  in  after  that  and  asking  what  was 
rightfully  due  us.  The  exceptions  were  only  those 
contended  for  in  the  bid  of  Mr.  Miller.  Those 
were  the  items  at  the  Bank  of  America  and  the 
items  at  Fresno.  The  date  of  October  15,  1947  was 
the  date  for  the  surrender  of  possession  to  us  of 
those  assets. 

Now,  I  would  like  to  put  Mr.  Rudolph  on  the 
stand  and  get  his  conversation  with  Mr.  Yates  so 
that  the  Court  may  have  the  balance  of  that  back- 
ground. 

The  Referee :     All  right.  [25] 

SAM  RUDOLPH 

called  as  a  witness  on  his  own  behalf,  having  been 
first  duly  sworn,  testified  as  follows: 

k 
Direct  Examination  f 

By  Mr.  Katz:  ^ 

Q.     Mr.   Rudolph,   you   are   connected   with   the 
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Wil-Rucl  Corporation,  the  purchaser  in  this  pro- 
ceeding? A.     I  am. 

Q.  About  ten  days  before  you  made  any  bid  in 
this  proceeding  did  you  go  down  to  the  place  of 
business  of  the  California  Associated  Products 
Company?  A.     I  did. 

Q.  At  that  time  were  you  handed  an  inventory 
by  the  representative  of  the  Receiver? 

A.     That  is  right. 

Q.  Were  you  able  simply  by  going  through  the 
plant,  for  instance,  to  determine  whether  the  quan- 
tity of  concentrates  on  hand  in  the  premises  was 
actually  the  same  amount  which  was  shown  on  your 
inventory  ? 

A.  There  was  no  way  to  tell  at  all.  They  handed 
me  the  inventory  and  told  me  that  was  there  and 
the  only  thing  that  was  sold  out  of  the  inventory 
was  some  Monterey  grape  juice,  or  something,  to  a 
party  by  the  name  of  Briggs.  That  was  the  only 
thing  that  they  told  me  was  sold. 

Q.  In  your  claim  for  shortages,  did  you  make 
any  [26]  claim  for  any  item  like  that  Briggs 
Monterey  situation?  A.     No,  sir,  I  did  not. 

Q.     All  you  were  told  was  sold  was  this  one  item  ? 

A.     That  is  correct,  sir. 

Q.  By  simply  looking  at  the  plant  were  you  able 
to  determine  whether  there  were  eight  thousand 
gallons  of  grape  concentrate  as  distinguished  from 
five  thousand  gallons? 

A.     I  think  Mr.  Yates  did  mention  that   there 
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was  8000  because  when  I  checked  this  inventory  he 
told  me,  "Sam,  I  think  one  mistake  is  on  that  eight 
thousand  that  was  supposed  to  be  there  when  we 
took  this  stock  over."  We  took  for  granted  an 
inventory  taken  by  the  Receiver  or  Trustee  is  al- 
ways correct  and  we  have  bought  goods  for  the  last 
twenty-five  or  thirty  years  and  we  don't  do  a  lot  of 
checking  when  we  go  in  and  look  at  an  inventory 
because  we  know  when  they  check  an  inventory  it  is 
correct.  They  do  make  allowances  when  they  are 
short  or  over.  The  reason  we  didn't  pay  the  balance 
of  the  $161,000,  we  wanted  to  check  and  see  if  they 
were  going  to  make  good.  We  checked  it  once  and 
they  were  dissatisfied  and  we  had  another  man  go 
over  and  make  the  second  check. 

Q.     Who  checked  the  second  time? 

A.  It  was  checked  by  the  Receiver's  man  twice. 
They  thought  there  was  something  wrong  and  they 
rechecked  it  again.  Not  only  that,  but  they  pointed 
out  it  was  short  and  [27]  they  would  make  it  good. 

Q.     Who  said  that?  A.     Mr.  Yates. 

Mr.  Gendel:  I  move  that  be  stricken,  your 
Honor.  I  don't  see  how  Mr.  Yates  could  bind  the 
Receiver  in  this  case. 

The  Referee:  No,  he  couldn't  bind  him,  but  I 
have  an  old-fashioned  idea  that  a  man  should  not 
be  led  into  a  false  position  by  anybody's  representa- 
tive. 

Mr.  Katz:     That  is  all.  ■ 
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Cross-Examination 

By  Mr.  Gendel: 

Q.  You  talked  to  a  gentleman  at  the  place  of 
business  by  the  name  of  Stuckwich  when  you  first 
went  out  there?  A.     Yes. 

Q.  Did  you  have  any  conversation  with  him 
concerning  the  inventory? 

A.     The  only  thing  he  had  Yates 

Q.     Did  you  have  any  conversation  with  him? 

A.  Well,  I  don't  know  whether  I  did  or  not 
with  respect  to  inventor}^  but  Mr.  Stuckwich  told 
me  the  same  thing,  that  there  was  some  Monterey 
grape  juice  that  was  sold. 

Q.  Is  that  all  that  Mr.  Stuckwich  told  you  [28] 
with  reference  to  the  items  in  the  plant  compared  to 
the  original  inventory  ?  A.     That  is  coreet,  sir. 

Q.  Did  Mr.  Stuckwich  tell  you  in  substance  that 
this  business  had  been  operated  by  the  Debtor  after 
the  inventory  was  taken  and  had  been  operated  by 
the  Receiver  after  the  inventory  was  taken? 

A.     I  didn't  know  it. 

Q.     Did  he  say  anything  about  that  to  you? 

A.  I  didn't  know  anybody  was  in  there  before 
Mr.  Lynch  went  in  there.  There  was  nothing  dis- 
cussed about  that  at  all. 

Q.  Was  there  anything  said  to  you  by  Mr. 
Stuckwich  ? 

A.  There  was  nothing  said  by  Mr.  Stuckmch 
because  I  don't  think  I  had  five  minutes  conversa- 
tion with  Mr.   Stuckwich. 

Q.     Isn't  it  true  Mr.   Stuckwich  told  you   this 
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inventory,  referred  to  as  Respondent's  Exhibit  2, 
was  the  inventory  taken  when  the  Debtor  proceed- 
ings commenced  on  July  28,  and  that  those  items  as 
set  forth  on  the  inventory  were  not  all  there  because 
there  had  been  operations  by  the  Debtor  and  the 
Receiver  ? 

A.  No  such  statement  was  made  to  me  by  Mr. 
Stuckwich. 

Q.  What  is  it  you  say  Mr.  Yates  told  you  about 
the  shortages'? 

A.  Mr.  Yates  did  not  say  anything  about  short- 
ages. He  said,  "You  understand  that  they  sold  the 
Monterey  grape  juice."  In  going  through  the  plant 
there  was  a  lot  of  cases  of  grape  juice. 

Q.     I  just  asked  what  he  said  to  you. 

A.     I  am  telling  you. 

Q.     About  the  subject  matter  of  shortages. 

A.  The  only  thing  he  told  me  was  sold  at  that 
time  was  the  Monterey  grape  juice. 

Q.     That  is  all  Mr.  Yates  told  you? 

A.    Yes. 

Q.  Prior  to  the  time  the  bid  was  made  on  Octo- 
ber 15?  A.     That  is  correct,  sir. 

Q.  You  did  not  have  any  conversation  with  Mr. 
Yates  about  anything  being  made  good  or 

Mr.  Katz:     That  is  after? 

Q.     (By  Mr.  Gendel) :     Prior  to  October  15  ? 

A.     That  is  correct. 

Q.  Now,  let's  get  to  the  conversation  after  Octo- 
ber 15.    When  did  that  take  place? 
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A.  It  probably  took  place  the  next  day  after  the 
sale  was  confirmed. 

Q.  Your  recollection  is  you  had  a  conversation 
with  Mr.  Yates  on  the  16th  concerning  shortages'? 

A.     Yes,  sir. 

Q.     Where  did  the  conversation  take  place? 

A.     At  the  plant.  [30] 

Q.    Who   was  present? 

A.  Who  was  present?  I  think  Mr.  Stuckwich 
was  in  the  office  and  Mr.  Smith  at  the  time  when 
it  was  pointed  out  to  me  the  shortages. 

Q.  What  did  Mr.  Yates  say  with  reference  to 
the  subject  matter  of  making  good? 

A.  I  never  said  anything  about  him  making  good 
at  all.  I  didn't  make  any  such  statement  about  him 
making  good.  We  were  just  checking  the  inventory 
at  the  time. 

Q.     I  see. 

A.  Don't  misunderstand.  He  didn't  say  he  would 
make  anything  good. 

Q.  He  didn't  say  the  Receiver  would  make  any- 
thing good,  did  he? 

A.     He  said,  "We  were  going  to  check  it." 

Q.  All  he  said,  "We  are  going  to  check  out  the 
inventory,"  is  that  it?  A.     That  is  correct. 

Mr.  Gendel:  That  is  all.  I  don't  know  whether 
your  Honor  desires  any  further  testimony.  Mr. 
Lynch  is  trying  to  locate  Mr.  Stuckwich,  but  from 
this  clarification  of  the  direct  testimony  I  doubt 
whether  we  need  it.  I  would  like  to  point  out  to  the 
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Court  that  the  bid  of  the  Miller  group  was  for  the 
physical  assets  of  California  Associated  Products. 
Mr.  Katz  referred  to  his  twenty-five  years  of  prac- 
tice. I  appreciate  that  is  twenty-five  years  more  or 
less  [31]  and  therefore  feel  that  with  that  experi- 
ence and  background  he  would  be  perfectly  capable 
of  drawing  up  an  order  if  this  proposed  order  was 
not  proper.  This  was  all  he  had  to  do:  "All  of 
those  physical  assets  as  contained  in  the  inventory" 
or  ''As  per  inventory,"  just  those  three  or  fom^ 
words,  if  they  were  buying  pursuant  to  any  inven- 
tory. Why  use  the  language  as  approved  by  Mr. 
Katz,  "The  physical  assets  as  of  October  15,  1947 
at  5:00  o'clock  p.m."?  We  knew  the  order  could 
not  be  submitted  to  your  Honor  on  the  15th.  As  a 
matter  of  fact,  we  were  still  working  on  this  order 
on  maybe  the  21st  or  22nd  of  October.  Therefore, 
that  was  the  upset  date  and  if  anything  disappeared 
between  five  o'clock  on  the  15th  and  the  time  your 
Honor  confirmed  the  order,  or  any  subsequent  time 
when  possession  was  tendered,  then  there  would 
have  to  be  an  adjustment.  That  is  the  upset  date. 

I  can't  see  any  merit  to  the  contention  that  if 
we  sold  them  nothing  they  would  have  to  pay 
$161,000.  We  sold  them  what  was  there  on  October 
15.  They  had  an  opportunity  to  make  an  examina- 
tion. If  it  would  be  of  any  assistance  to  the  Court, 
Mr.  Miller  is  here.  He  is  the  one  making  the  bid. 
I.  feel  his  writing  speaks  for  itself,  but  he  offers 
to  testify  he  was  bidding  on  what  was  there  on  the 
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15th.  I  don't  think  that  is  necessary,  nor  would  it 
be  binding  on  the  Court. 

The  Referee :  No,  I  don 't  think  it  is  binding  on 
the  [32]  Court. 

Mr,  Gendel:  I  feel  the  record  is  clear,  that  the 
situation  with  reference  to  checking  out  the  inven- 
tory is  an  after-thought.  I  am  satisfied  if  there 
were  items  out  there  that  were  not  on  the  inventory 
in  a  substantial  amount  over  and  above,  they  would 
not  have  been  turned  back  to  us  and  not  a  word 
would  have  been  said  about  the  inventory.  I  cannot 
feel  there  is  any  inequity  in  the  position  of  the 
Receiver.  I  pointed  out  what  the  Receiver  did  con- 
cerning the  insurance  and  the  free  and  clear  sale 
of  the  subsidiary  corporation.  I  think  the  Receiver 
has  been  eminently  fair  and  that  the  order  of  sale 
as  approved  by  counsel  and  approved  by  the  Court 
should  be  binding  on  the  purchaser, 

Mr.  Katz:  Will  Your  Honor  turn  to  page  23  of 
the  transcript,  line  4,  as  to  what  was  meant  by  the 
as  is  clause.   This  is  the  Receiver  speaking: 

''Mr.  Lynch:  The  bidder  will  take  this  business 
over  as  of  what  date,  and  will  continue  to  operate, 
and  what  will  happen  to  the  profits,  if  any,  that  are 
derived  from  the  operation  of  this  business? 

"Mr.  Clendel:     Mr.  Katz,  do  you  want  it  tonight *? 

"Mr.  Katz:     I  think  we  want  to  get  the  order." 

They  were  talking  about  what  date  the  bidder 
wanted  to  take  the  business  over,  and  that  is  the 
date  of  October  15,  1947.  It  is  impossible  to  read  the 
transcript   [33]   any  other  way.    Mr.   Lynch  asks, 
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''The  bidder  will  take  this  business  over  as  of  what 
date'"?  Now,  if  there  was  no  inventory  to  be  con- 
cerned with  in  this  proceeding,  if  all  we  were  to  get 
was  what  was  on  hand  there,  then  why  would  the 
Receiver  check  it  out?  What  difference  would  it 
make?  Why  would  they  verify?  Why  would  w^e  be 
handed  an  inventory  if  it  meant  nothing?  Mr. 
Rudolph  could  see  and  any  person  could  see — either 
the  Receiver  hands  an  inventory  to  a  j^erson  indi- 
cating that  he  wants  to  sell  something  based  on  the 
inventory  or  he  hands  him  nothing. 

With  respect  to  the  question  of  the  fact  that  they 
excluded  the  proceeds  of  the  sale,  that  is  correct. 
They  kept  the  cash  on  hand.  We  did  not  make  any 
claim  for  cash  on  hand.  They  kept  the  cash  on  hand 
and  we  would  get  the  pro  rate  for  shortages.  We 
couldn't  get  both. 

When  you  read  the  Miller  bid  you  will  find  they 
excepted  the  cash  on  hand  expressly.  True,  there 
were  sales,  so  the  Receiver  keeps  his  cash,  but  that 
doesn't  mean  the  purchaser  does  not  at  least  get  a 
pro  rate  which  isn't  equal  to  the  cash — he  obviously 
got  one  hundred  cents  on  the  dollar — and  in  this 
case  the  pro  rate  runs  something  a  little  less  than 
forty  cents  on  the  dollar.  I  have  the  figures  some- 
where. 

The  assets  are  $415,000,  and  we  pay  $161,000.  The 
pro  rate  would  be  something  less  than  forty  cents 
on  the  dollar.  [34] 

Frankly,  Judge,  I  am  not  concerned  about  all 
items,  but  certain  large  items,  it  seems  to  me,  in 
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equity  and  good  practice,  we  should  not  be  required 
to  pay  for.  For  instance,  take  the  shortage  of  3000 
gallons  of  grape  concentrate  instead  of  8000  gallons. 

The  Referee:     Where  is  that? 

Mr.  Katz :     The  item  $6,810. 

The  Referee:     I  see  that. 

Mr.  Katz :  And  the  other  large  items :  The  3,339 
cases  of  glass  bottles.  Bear  in  mind  the  Creditors' 
Committee  came  in  and  recommended  $135,000  and 
wanted  it  confirmed,  and  it  was  only  the  insistence 
of  the  Court  that  the  matter  be  opened  up  for  com- 
petitive bidding  and  that  we  were  given  a  chance 
to  bid  and  we  bid  $26,000  more  than  that  man. 

The  Referee:  If  you  are  entitled  to  this  rebate 
or  to  these  payments,  then  why  aren't  you  interested 
in  all  of  the  items  ? 

Mr.  Katz:  I  am  interested  in  all  of  the  items, 
Your  Honor. 

The  Referee :     If  you  are  entitled  to  any  of  them 
you  are  entitled  to  all  of  them. 
■•   Mr.  Katz :     I  wanted  to  point  out  the  larger  items 
which  would  indicate  the  impropriety  of  the  con- 
tention that  the  inventory  meant  nothing. 

The  Referee :  I  am  not  interested  in  that.  They 
wouldn't  [35]  give  you  a  great  long  document  or 
even  make  it  up  if  they  didn't  expect  you  to  rely 
on  it.  Is  there  any  question  between  you  gentlemen 
as  to  the  amount  of  the  shortage.  As  I  have  it  here, 
it  amounts  to  $18,952.16. 

Mr.  Gendel:    I  presume  as  moving  party  we  are 
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entitled  to  a  closing  statement,  if  I  may  be  per- 
mitted to  make  it. 

The  Referee:     Oh,  certainly. 

Mr.  Gendel :  I  would  like  to  make  this  statement 
to  the  Court.  The  physical  inventory  taken  on  July 
28,  as  I  understand  it,  was  taken  by  the  Union 
Appraisal  Company  whi<3h  would  show  what  assets 
the  Debtor  was  coming  into  Court  with.  That  can 
be  checked.  Now,  when  the  Receiver  comes  into 
possession  he  is  charged  with  these  assets.  It  is 
natural  when  he  turns  assets  over  to  a  buyer  that 
he  would  require  his  man  to  check  out  those  items 
so  that  he  in  turn  can  get  a  receipt  for  what  he 
turns  over — the  other  items  being  those  items  which 
were  sold. 

If  counsel  for  Wil-Rud  Corporation  admits  that 
he  knew  there  were  certain  items  of  cash  from  sales, 
then  he  must  have  known  from  that  very  fact  that 
there  were  sales.  Certainly  if  we  had  sold  a  sizable 
amount  of  these  assets  before  any  bids  were  made 
or  undertaken  and  the  money  was  yet  to  come  in — 
assuming  we  sold  $50,000  worth,  is  there  any  sub- 
stance to  the  contention  that  because  the  $50,000 
worth  of  items  were  on  this  July  28  inventory  and 
were  not  at  the  plant  at  the  time  Mr.  Rudolph  or 
any  one  else  went  [36]  out  to  look  at  them,  that 
nevertheless  if  the  estate  got  it  they  would  have  to 
make  a  pro  rata  reduction  for  if?  If  so,  then  there 
was  no  purpose  for  the  Receiver  operating  the  busi- 
ness for  profit  or  liquidation;  then  we  were  going 
to  give  the  buyer  all  of  the  benefit  of  his  operations 
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without  any  charges,  et  cetera.  That  doesn't  sound 
reasonable  to  me.  If  they  thought  they  were  buy- 
ing as  per  inventory,  then  a  precaution  should  be 
taken  by  inserting  that  in  the  order.  I  can't  see  any 
justification  in  this  x^articular  type  of  sale,  which 
is  difference  than  the  usual  auction  sale  made  di- 
rectly off  of  the  inventory  and  handed  to  bidders 
in  court  to  check,  but  this  was  not  an  auction  sale; 
this  was  a  sale  of  a  going  business  with  interested 
parties  who  knew  what  was  going  on  in  the  business 
and  were  buying  the  business  as  is  and  where  is  at 
that  time. 

They  want  an  adjustment  in  mistakes  in  addition 
contained  on  various  pages.  Why  don't  we  give 
them  an  adjustment  on  the  fact  this  shows  $768,- 
344.83  worth  of  value.  That  is  what  the  inventory 
shows.  That  is  the  exhibit  before  the  Court.  That 
is  how  ridiculous  this  argument  is  that  we  are  obli- 
gated to  give  them  an  adjustment  of  items  sold 
prior  to  the  time  that  they  even  saw  the  place  or 
figured  out  their  bid  or  made  their  bid.  I  don't 
think  there  is  any  fairness  to  this  afterthought. 

As  far  as  the  Receiver  is  concerned,  he  is  guided 
by  the  order  of  court  as  originally  made  and  as 
far  [37]  as  I  am  able  to  ascertain  from  anything 
said  today  we  have  complied  with  it.  We  tendered 
to  Wil-Rud  Corporation  all  of  those  assets  which 
were  in  the  possession  of  the  Receiver  as  of  October 
15  at  five  o'clock  p.m.  We  are  not  in  a  position,  as 
I  see  it,  on  behalf  of  the  estate,  to  give  to  the  Wil- 
Rud  Corporation  the  benefit  of  those  sales  which  we 
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made  for  the  estate  prior  to  the  date  that  this  sale 
was  made  in  this  court.  There  has  been  nothing 
shown  that  Mr.  Rudolph — who  is  an  experienced 
purchaser,  perhaps  more  so  than  any  of  us — when 
the  inventory  dated  July  28  was  given  to  him  was 
sincerely  relying  upon  that  inventory  when  he  was 
bidding  in  open  court  on  October  15,  1947,  having 
been  in  court  and  known  about  the  operations  and 
all  the  rest  of  it,  to  me  that  is  not  a  justifiable  act 
of  equity  on  behalf  of  this  Bankruptcy  Court.  In 
effect,  it  would  be  giving  to  the  purchaser  moneys 
sorely  needed  in  an  attempt  to  make  a  dividend 
payment  to  creditors.  The  question  of  adjustment 
on  mathematical  errors,  as  Mr.  Lynch  points  out  in 
his  good  handwriting,  indicates  how  far  they  are 
reaching.  Just  because  somebody  made  a  mistake 
in  adding  up  forty-seven  thousand  odd  dollars  they 
want  an  adjustment  on  that  phase  of  it.  There  is 
no  equity  in  their  position  and  I  don't  think  the 
estate  should  be  burdened  with  an  adjustment. 

The  Referee:  Is  there  an  agreement  that  there 
is  a  shortage  of  $18,000?  [38] 

Mr.  Gendel :  The  shortage  is  a  physical  shortage 
of  $15,000  and  some  dollars  on  Exhibit  1. 

The  Referee:  $15,488.99  and  then  errors  in  ad- 
dition. 

Mr.  Gendel:  Yes.  Those  are  the  mathematical 
errors  I  was  talking  about,  nothing  but  errors  in 
addition  and  subtraction.  Whoever  made  up  the 
July  28  inventory  did  not  add  or  subtract  properly, 
whatever  it  was.    There  was  some  mistake  there. 
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Mr.  Katz:  Counsel's  statement  about  the  inven- 
tory being  $768,000  and  why  didn't  we  look  to  that 
as  the  amount  we  were  asking  is  just  nonsense, 
Judge  Dickson,  because  the  bid  of  the  bidder  on 
which  we  were  making  the  bid:  ''We  are  not  to 
receive  any  of  the  merchandise  held  by  the  Bank 
of  America  as  security  for  its  pledge  or  any  items 
held  at  Fresno  to  secure  two  pledges  of  firms  lo- 
cated there."  Therefore,  when  you  subtract  that 
from  the  $768,000  you  come  to  the  figure  which  I 
have  given  to  the  Court,  w^hich  is  some  $415,335. 
So  let's  not  try  to  make  an  absurd  position.  It  is 
perfectly  simple  and  clear. 

m  Now,  as  to  the  operation  of  the  business  for 
months  and  months,  Mr.  Rudolph  knows  nothing 
about  that.  He  w^as  handed  an  inventory,  not 
months  and  months  before  he  made  his  bid,  but  just 
before  he  came  into  court. 

I  say  it  is  the  duty  of  the  Receiver  in  a  case  like 

that  to  say,  "Don't  look  at  that  inventory."   What 

did  he  show  it  to  him  for*?   But  he  was  handed  the 

inventory.    [39]     We    are   not    making    a    protest 

against  the  good  faith  of  Mr.  Lynch,  but  we  don't 

want  him  to  make  a  protest  against  our  good  faith. 

We  came  into  open  court  and  paid  $161,000   for 

the  assets.   There  wasn't  the  slightest  suggestion  in 

i  the  transcript  of  the  record  which  would  not  indi- 

I  cate   that   the   ordinary   adjustment   between   pur- 

I  chaser  and  seller  in  this  kind  of  a  transaction  would 

not  take  place,  something  which  takes  place  every 
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day  when  shortages  develop.  They  are  made  every 
day  and  we  think  they  should  be  made  here. 

The  Referee :  I  am  very  much  in-clined  to  agree 
with  you.  I  think  a  man  ought  to  get  what  he  buys, 
should  get  what  he  bids  for.  If  he  doesn't  get  it, 
he  should  not  pay  for  it.  You  may  prepare  an 
order,  Mr.  Katz,  to  that  effect. 

Mr.  Katz:  There  remains  the  problem,  Mr. 
Gendel,  which  you  and  I  should  work  out  on  the 
assets  being  turned  over  to  us.  I  am  talking  about 
the  bottles  we  never  received.  Do  you  want  to  dis- 
cuss that  ? 

Mr.  Gendel:  I  think  it  should  be  discussed  be- 
cause we  are  apparently  going  to  have  some  litiga- 
tion on  the  matter. 

Mr.  Katz :  I  think  we  can  reach  a  stipulation  on 
the  facts  without  taking  the  Court's  time  and  then 
submit  the  question  to  the  Court.  Would  you  like 
to  do  that?  I  think  Mr.  Lynch  and  Mr.  Rudolph 
can  reach  an  agreement  on  what  the  facts  are.  [40] 

Mr.  Gendel:  I  don't  even  know  what  the  prob- 
lem is.  If  we  can  stipulate  to  save  the  Court  time 
and  properly  present  the  facts,  we  will  be  glad  to 
do  it. 

The  Referee:     Yes,  let's  do  that. 

Mr.  Katz :  I  will  prepare  an  order  on  this  phase 
of  it.  On  the  other  phase,  let's  put  it  over,  say, 
about  a  week  and  see  if  we  can  get  together. 

Mr.  Gendel:  I  don't  know  what  it  is  about.! 
There  is  nothing  on  the  calendar. 
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Mr.  Katz:  Your  order  simply  is  to  compel  us 
to  pay. 

Mr.  Gendel:     That  is  right. 

Mr.  Katz :  You  say  you  have  tendered  the  assets 
to  us.  Well,  we  want  to  pay  you,  but  the  order  says 
we  are  to  get  the  assets  wheresoever  situated. 

Mr.  Gendel:     That  is  as  of  October  15. 

Mr.  Katz:  Now,  what  happened  was  this.  The 
Debtor  had  delivered  various  cases  containing  bot- 
tles, empty  bottles  or  filled  bottles  of  root  beer.  The 
customers  and  the  storekeepers  who  had  those  cases 
had  paid  the  Debtor,  I  think,  sixty  cents  a  case.  We 
are  entitled  to  those  cases  and  we  would  like  to  get 
those  cases  from  the  customers. 

Mr.  Gendel:  Are  they  shown  as  shortages  on 
Exhibit  1  ? 

Mr.  Katz:  They  aren't  short.  They  are  in  the 
possession  of  third  parties. 

The  Eeferee:  You  gentlemen  get  together  on  a 
stipulation  [41]  of  facts,  if  you  can. 

Mr.  Katz:  All  right.  Otherwise,  we  will  bring 
on  a  separate  proceeding. 

Mr.  Gendel:  Correct.  May  we  have  proposed 
findings  and  conclusions  and  the  order  submitted  to 
us  so  that  we  will  have  an  opportunity  to  make 
suggested  changes? 

The  Referee:     Yes.    I  will  hold  it  for  five  days. 

State  of  California, 
County  of  Los  Angeles — ss. 

I,  Byron  Oyler,  Official  Court  Reporter,  do  herebv 
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certify   that   the   foregoing    forty-two    (42)    pages 
comprise  a  true  and  correct  transcript  of  the  testi- 
mony given  in  the  above  entitled  matter. 
Dated  this  tenth  day  of  February,  1948. 
/s/  BYRON  OYLER, 

Official  Court  Reporter. 

[Endorsed] :     Filed  April  13,  1948.  [43] 


[Title  of  District  Court  and  Cause.] 

HEARING  RE  PETITION  TO  COMPROMISE 
AND  SALE  OF  ACCOUNTS  RECEIVABLE 

The  following  is  a  stenographic  transcript  of  the 
proceedings  had  in  the  above  entitled  cause,  which 
came  on  for  hearing  before  the  Honorable  Hugh 
L.  Dickson,  Referee  in  Bankruptcy,  at  his  court- 
room, 343  Federal  Building,  Los  Angeles,  Cali- 
fornia, at  ten  o'clock  a.m.,  Thursday,  January  29, 
1948. 
Appearances : 

GENDEL  and  CHICHESTER, 
By  MARTIN  GENDEL,  ESQ., 

appearing  on  behalf  of  the  Receiver,  E.  A. 
Lynch. 

CHARLES  J.  KATZ,  ESQ., 

appearing   on   behalf   of  Wil-Rud   Corpo- 
ration. 
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AARON  LEVINSON,  ESQ., 

appearing  on  behalf  of  Certain  Creditors. 

p-      OVERTON,  SELIG  and  WILSON, 
By  FRANK  T.  COTTER,  ESQ., 

appearing  on  behalf  of  F.  W.  Boltz. 

NATHAN  E.  GILLIN,  ESQ., 

appearing  on  behalf  of  Yankee  Doodle 
Root  Beer  Bottling  Company  of  San 
Fernando  Valley,  Inc. 

HUGH  WARD  LUTZ,  Esq., 

appearing  on  behalf  of  Victor  Kramer. 

HUGO  A.  STEINMEYER,  ESQ., 

appearing  on  behalf  of  the  Bank  of 
America. 

The  Referee:  California  Associated  Products 
Company. 

Mr.  Goodstein:  I  am  from  the  office  that  repre- 
sents one  of  the  larger  creditors  and  we  received  no 
notice  until  yesterday,  and  counsel  who  was  han- 
dling this  matter  had  to  leave  town. 

The  Referee:     Can't  you  pinch  hit  for  him? 

Mr.  Goodstein:  I  don't  know  a  think  about 
bankruptcy  proceedings  at  all. 

Mr.  Levinson:  My  own  situation  is  this.  Your 
Honor.  I  have  to  return  to  the  Superior  Court 
where  I  am  waiting  to  be  assigned. 
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The  Referee:  I  am  going  to  hear  this  matter, 
gentlemen. 

Mr.  Levinson:     May  I  finish,  Your  Honor? 

The  Referee:     Yes,  sir. 

Mr.  Levinson:  I  have  arranged  to  be  available 
upon  receipt  of  a  telephone  call  and  I  might  have 
to  leave  any  minute.    This  will  take  quite  a  while. 

The  Referee:  I  am  going  right  through  with  it. 
I  am  not  going  to  string  these  things  along  to  suit 
the  convenience  of  attorneys.  It  has  been  noticed 
here.  If  you  have  not  been  able  to  be  present  that 
is  too  bad. 

Mr.  Levinson:  I  know,  Your  Honor,  but  what 
does  one  do  in  a  case  like  this  when  they  are  on  trial 
some  place  else  ? 

The  Referee:  Tell  the  judge  you  have  to  be  here 
and  wait  a  while.  [2*] 

Mr.  Overton:  The  same  thing  applies  to  the 
F.  W.  Boltz  Corporation. 

The  Referee:  The  same  answer  to  you,  sir.  I 
am  not  going  to  string  these  things  along  just  be- 
cause somebody  is  out  of  town  or  has  to  be  some- 
where else. 

Are  you  interested  in  the  California  Associated 
Products,  Mr.  Gendel? 

Mr.  Gendel:  I  am.  Your  Honor.  We  have  two 
matters  before  the  Court  this  morning.  One  matter 
involves  a  compromise  and  settlement  with  Wil-Rud 
Corporation.  For  the  benefit  of  those  interested,  as 
is  set  forth  in  the  notice,  the  Wil-Rud  Corporation 
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Transcript. 
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bid  in  open  court  $161,000  for  the  assets  of 
California  Associated  Products  exclusive  of  cer- 
tain items.  The  excluded  items  are  not  in  dispute. 
After  Wil-Rud  Corporation  had  taken  possession 
they  complained  to  the  Receiver  that  items  which 
were  in  the  original  inventory  taken  on  July  28 
were  not  present  at  the  plant.  They  worked  out  a 
master  sheet  showing  items  that  were  missing  from 
the  inventory  and  mathematical  miscalculations 
totaling  a  gross  amount  of  a  little  over  $19,000, 
$19,336.86.  The  Receiver  did  not  agree  with  the 
position  of  the  purchaser  and  brought  on  an  Order 
to  Show  Cause  as  to  why  the  balance  of  the  pur- 
j  chase  price  should  not  be  paid  as  per  the  original 
bid.  The  Court  held  a  hearing  with  reference  to 
that  one  phase  and  indicated  as  far  as  the  Court 
was  concerned  there  would  be  a  ruling  that  the  [3] 
purchase  was  made  relying  upon  the  inventory  and 
that  therefore  there  would  be  an  allowance  on  the 
missing  items  pro  rata  on  the  basis  of  the  ratio 
between  the  purchase  price  and  the  inventory  price, 
roughly  forty  cents  on  the  dollar. 

After  the  hearing  it  was  discovered  by  the  Wil- 
Rud  Corporation  that  the  wooden  cases  in  which 
the  bottles  were  transferred  back  and  forth,  in 
every  instance  that  they  could  discover,  had  been 
more  or  less  liened  with  each  of  the  retail  distribu- 
tors or  selling  agencies,  in  the  sense  that  the  party 
purchasing  the  root  beer  had  to  give  to  California 
Associated  Products  sixty  cents  per  case  and  that 
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was  stamped  on  the  inside  of  the  cases  in  the  pos- 
session of  the  retailers  who  were  selling  the  product, 
and  that  they  had  already  been  confronted  after 
taking  possession,  where  in  order  to  pick  up  cases 
from  distributors  who  were  not  buying  the  product 
— since  they  needed  the  cases  themselves — had  paid 
out  the  sixty  cents  per  case. 

When  that  developed  a  conference  was  held  be- 
tween the  Eeceiver  and  his  representative  and  Wil- 
Rud  Corporation  and  its  attorney.  We  tried  to 
figure  out  what  might  be  a  fair  way  to  dispose  of 
the  problem.  The  Receiver  was  of  the  opinion,  with 
due  deference  to  the  indication  of  the  Court's  rul- 
ing that  the  sale  had  not  been  made  as  per  July 
28  inventory  and  the  purchaser  well  knew  that  items 
were  being  [4]  continually  sold  since  both  the  debtor 
in  possession  and  the  Receiver  operated  the  busi- 
ness. However,  the  matter  of  the  deposit  on  the 
cases  was  something  that  had  not  been  brought  to 
the  attention  of  the  Receiver  and  he  was  not  aware 
of  that  factual  situation  at  the  time  that  the  sale 
was  announced  in  open  court.  And  as  a  result,  pur- 
suant to  both  bids,  the  physical  assets  belonging  to  f 
the  California  Associated  Products  Company  or3j 
Yankee  Doodle  Root  Beer  Bottling  Company  of 
Los  Angeles,  a  subsidiary,  those  items  had  been  sold 
free  and  clear  of  any  liens  or  encumbrances.  So 
that  as  to  that  particular  item  the  Receiver  felt 
there  was  merit  to  the  position  of  the  purchaser 
because  from  a  legal  standpoint,  if  we  cited  in  the 
various  store  people  who  were  holding  these  boxes,! 
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assuming  they  would  refuse  to  assemble  them,  it 
might  well  be  that  this  court  of  equity  might  say 
they  had  a  possessory  lien  on  them  until  the  sixty 
cents  was  paid  back,  in  all  fairness  to  the  store- 
keeper. 

With  that  thought  in  mind,  the  Receiver  nego- 
tiated with  the  purchaser  and  finally  came  up  with 
the  offer  of  compromise  which  totaled  represents 
several  thousand  dollars  less  than  the  two  items 
taken  separately:  One  being  the  contested  item 
with  reference  to  the  shortages  in  the  inventory, 
forty  per  cent  of  $19,000,  which  would  total  roughly 
in  the  neighborhood  of  $5000  there.  Then  on  your 
cases,  set  forth  in  the  inventory  on  page  88A,  if  we 
were  [5]  to  figure  it  out  on  a  basis  of  the  gross 
amount,  we  would  have  forty  per  cent  of  $47,000 
which  is  the  total  capitulation  on  that  page,  or  if 
we  could  take  it  as  a  deposit  per  case  we  would 
have  sixty  cents  for  over  twenty-five  thousand 
cases.  Either  way  you  measure  it,  the  amount  is  in 
excess  of  $60,000. 

The  compromise  as  finally  worked  out  on  that 
item  was  that  the  purchase  price  would  be  reduced 
by  the  sum  of  $17,500.  In  other  words,  lumping  the 
two  claims 

Mr.  Katz :     18.5. 

Mr.  Gendel :  That  is  correct,  it  would  be  $18,500, 
leaving  a  balance  to  be  paid  upon  the  approval  of 
this  petition,  if  it  is  approved,  in  the  sum  of  $17,500. 
In  other  words,  we  lumped  approximately  $16,000 
on  the  cases  and  approximately  $5000  on  the  short- 
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ages  and  we  reduced  that  by  negotiation  to  an  ad- 
justment of  $18,500. 

In  connection  with  that  adjustment,  there  was  a 
discussion  about  accounts  receivable.  After  having 
taken  possession  the  Receiver  found  that  the  books 
and  records  of  the  Bankrupt,  or  the  Debtor  herein, 
whom  we  think  will  shortly  be  a  bankrupt,  were 
not  properly  kept.  Offsets  were  not  recorded  in 
the  regular  books  and  records.  As  a  matter  of  fact, 
they  were  not  black  books.  I  guess  they  were  gray 
covered  books  showing  offsets,  but  were  not  carried 
in  the  regular  books,  and  the  only  records  were 
$19,000  of  offsets  against  a  gross  amount  of  $72,000 
worth  of  accounts  receivable.  So  we  thought  we 
had  something  [6]  in  the  way  of  accounts  receiv- 
able, but  upon  discovering  the  books  and  checking 
the  matters  further,  it  appeared  that  the  practical 
value  of  the  accounts  which  the  California  Asso- 
ciated Products  Company  had  not  collected  up  to 
the  time  of  the  commencement  of  the  Debtor  pro- 
ceedings on  the  28th  of  July  had  not  been  collected 
because  there  was  an  argument  about  some  offset  or 
claim.  Therefore,  the  Receiver  did  not  value  those 
accounts  receivable  in  excess  of  approximately  $3000 
in  his  opinion. 

After  some  discussion,  the  Wil-Rud  Corporation 
indicated  that  they  would  prefer  to  buy  or  have  the 
accounts  receivable  on  the  basis  that  many  of  those 
people  would  continue  to  be  their  customers,  and 
they  did  not  want  the  estate  trying  to  collect  what- 
ever might  be   collectible  by   litigation   or   selling 
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them  to  some  agency  that  might  turn  around  and 
sue  their  accounts.  Because  of  the  uncertainty  of 
the  value  of  the  accounts  receivable,  we  did  not 
feel  it  was  advisable  to  enter  into  any  outright  sale 
as  part  of  the  compromise  itself  because  there  might 
be  a  feeling  on  the  part  of  interested  trade  creditors 
that  there  had  been  some  suppression  of  facts  or 
values,  and  that  there  had  not  been  an  opportunity 
for  every  one  to  bid  openly  on  the  accounts  which 
on  the  face  look  as  if  they  would  bring  maybe  fifty 
or  sixty  thousand  dollars  if  they  didn't  know  about 
the  offsets.  We  therefore  brought  on  a  petition  for 
a  return  of  sale.  And  as  I  said  [7]  before,  Your 
Honor,  we  have  two  things  before  the  Court  this 
morning:  The  Wil-Rud  Corporation  has  offered 
$3500  for  the  accounts  receivable,  as  per  Mr.  Yates' 
list. 

Mr.  Yates:     I  am  sorry  I  didn't  bring  the  list. 

Mr.  Gendel:     You  don't  have  your  list  with  you, 
either  ? 
p    Mr.  Yates:     He  has  the  master  list,  but  I  knew 
the  figures. 

Mr.  Gendel:  The  gross  amount  on  the  accounts 
receivable  was  originally  $72,000,  with  acknowl- 
edged offsets,  reducing  it  by  $19,000.  We  have  re- 
served from  those  accounts  receivable  the  claims  of 
the  estate  against  Messrs.  Thompson,  Green  and 
Tanner  and  the  Pacific  Associated  Products,  Cali- 
fornia Marmalade,  and  also  the  Loma  Linda  ac- 
count. All  of  the  other  accounts  receivable  which 
the  estate  now  owns  and  which  are  included  would 
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be  encompassed  in  this  proposed  offer  of  sale.  Actu- 
ally the  estate  then,  as  far  as  liquidation  is  con- 
cerned, would  be  reduced  to  the  particular  accounts 
which  have  been  reserved,  and  any  action  that  might 
be  brought  against  the  individuals  with  whom  we 
have  reserved  those  accounts. 

That  is  the  status  of  the  two  items  before  Your 
Honor  this  morning.  I  understand  there  are  some 
objections  to  the  proposed  sale. 

The  Referee:  Let  me  see  if  I  understand  you. 
The  bid  was  $161,000. 

Mr.  Gendel:     Yes,  Your  Honor.  [8] 

The  Referee:  You  propose  now  to  reduce  that 
by  $18,500,  is  that  correct? 

Mr.  Gendel:     That  is  correct. 

The  Referee :     That  would  leave  $142,500. 

Mr.  Katz:     $143,000. 

Mr.  Gendel :  $142,500,  leaving  a  balance  of  $17,- 
500. 

Mr.  Katz:  We  paid  $125,000  on  account.  Your 
Honor.  The  order  confirming  the  sale  provides  that 
we  are  not  to  pay  until  'we  get  delivery  of  the  assets. 

The  Referee:  It  is  proposed  to  pay  in  addition 
to  that  the  balance.  You  have  paid  $125,000,  you 
say? 

Mr.  Katz:  That  is  right.  Your  Honor.  We  will 
pay  the  additional  $17,500  today. 

The  Referee:  Plus  $3500  for  the  accounts  re- 
ceivable. 

Mr.  Katz :  If  there  is  any  feeling  on  the  part  of 
anybody   about   the   accounts   receivable,    candidly, 
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we  are  not  so  interested  in  them ;  they  are  a  burden 
to  us.  But  we  will  take  them.  If  anybody  else  wants 
to  pay  an  additional  amount  for  them  they  can 
have  them.   Frankly,  it  is  all  right  with  us. 

The  Referee:     What  are  the  objections? 

Mr.  Levinson:  A¥ill  the  Receiver  offer  any  testi- 
mony in  support  of  the  petition  to  compromise? 

The  Referee:  I  don't  know.  What  type  of  testi- 
mony do  you  think  should  be  introduced  % 

Mr.  Levinson:  I  would  like  to  hear  some  testi- 
mony with  [9]  regard  to  deposits,  something  more 
than  Mr.  Gendel's  statement. 

The  Referee:  Have  you  any  person  here  who 
know^s  from  firsthand  knowledge  about  the  people 
who  put  up  sixty  cents  a  case? 

Mr.  Gendel :  Mr.  Yates  might  be  able  to  help  us 
on  that. 

The  Referee:  Very  well.  Come  forward,  Mr. 
Yates. 

(Witness  sworn.) 

Here  is  your  witness,  gentlemen. 

RALPH  J.  YATES 

called  as  a  witness  on  behalf  of  the  Trustee,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Gendel : 
Q.     What  is  your  name,  please? 
A.     Ralph  Yates. 
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Q.  Are  you  connected  with  Mr.  Lynch,  the  Re- 
ceiver in  the  operation  of  this  estate? 

A.     I  was  by  claim  and  order  of  the  court. 

Q.     In  what  capacity  did  you  act? 

A.  I  made  an  investigation  of  the  books  and 
records  and  I  prepared  operating  statements.  I 
attempted  to  assist  creditors  and  Mr.  Lynch  and  the 
Court  in  any  manner  that  [10]  I  could. 

Q.  Mr.  Yates,  you  have  heard  the  question  asked 
with  reference  to  the  deposits  on  the  wooden  cases. 
Will  you  tell  us  what  you  found  with  reference  to 
the  books  and  records  ? 

Mr.  Katz:  You  refer  to  them  as  wooden  cases. 
It  is  the  deposits  on  the  wooden  cases  and  the 
twenty-four  bottles  in  the  cases. 

Mr.  Gendel:     Yes. 

Q.  With  reference  to  the  wooden  cases  and  the 
twenty-four  bottles  in  each  of  the  wooden  cases, 
what  did  you  find  when  you  investigated  the  books 
and  records? 

A.  May  I  refer  to  the  inventory,  please?  This 
inventory  was  taken  as  of  July  28.  On  page  88-A 
there  appears  an  item  representing  25,807  wooden 
cases  and  bottles.  In  addition  to  that,  there  were 
74,640  root  beer  bottles,  634,708  root  beer  bottles. 
This  item  was  set  forth  as  alleged  to  be  in  the 
vicinity  or  territory  of  Los  Angeles,  California. 

That  item  was  estimated  by  the  deposits  that 
were  totaled  from  the  cards  that  they  had  out  there 
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representing  cases  outstanding  in  the  territory  on 

which  there  was  a  deposit  of  sixty  cents  a  case. 

Apparently  no  issue  is  being  made  of  the  74,000 
and  the  634,000  root  beer  bottles.  Mr.  Katz  over- 
looked that,  apparently.  But  on  the  26,000  wood 
shells  and  [11]  bottles,  there  is  a  liability  of  sixty 
cents  on  those  which  would  run  over  $16,000.  On 
the  basis  of  forty  cents  on  the  shortage  there  would 
be  an  adjustment  of  $18,000  coming  to  Mr.  Katz; 
and  on  the  20,000  shortage  that  has  been  ruled  on 
before  there  would  be  another  $8000,  or  $28,500.  I 
understand  he  is  willing  to  compromise  for  $18,500 
and  we  are  making  $10,000  on  that  matter. 

Q.  My  question,  Mr.  Yates,  was  primarily  di- 
rected to 

Mr.  Levinson :  I  ask  that  all  be  stricken,  if  Your 
Honor  please,  as  not  responsive  to  the  question. 

The  Referee:  No,  it  won't  be  stricken.  We  will 
hear  the  whole  story.  We  don't  strike  much  over 
here.  We  will  hear  the  whole  story. 

Mr.  Levinson:     All  right,  Your  Honor. 

Q.  (By  Mr.  Gendel)  :  My  question  was  directed 
for  the  moment  as  to  how  you  ascertained  to  your 
own  satisfaction  that  sixty  cents  per  shell,  as  you 
described  it,  for  over  25,000  shells  had  actually  been 
paid  over  to  the  California  Associated  Products 
Company  prior  to  the  commencement  of  the  debtor 
proceedings  by  the  various  people  who  had  pos- 
session of  the  cases  or  shells. 
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Mr.  Levinson:  Just  a  moment.  That  assmnes 
tliat  he  did  ascertain. 

The  Referee:  Objection  overruled.  I  will  hear 
what  the  facts  are,  regardless  of  technicalities. 
You  may  answer.  [12] 

The  Witness:  Here  is  how  I  ascertained  it.  Mr. 
Brill,  the  agent  and  representative  of  the  Creditors 
Committee,  went  through  the  list  with  the  inventory 
men,  and  with  Mr.  Tanner,  and  tied  in  with  the 
deposit  control  that  Mr.  Tanner  had,  and  in  con- 
junction with  these  cards  that  they  had  in  the 
offices,  and  on  that  basis  they  estimated  the  out- 
standing cases  and  shells. 

Q.  (By  Mr.  Gendel) :  Did  you  yourself  see 
these  cards?  A.     Yes,  I  saw  the  cards. 

Q.  Were  there  any  notations  on  the  cards  reflect- 
ing the  receipt  of  sixty  cents  per  shell? 

A.     Yes. 

Q.     Where  are  those  cards  now? 

A.     They  are  in  the  office. 

Q.  Was  there  any  separate  books  other  than 
regular  books  of  entry  of  the  corporation  which 
indicated  the  receipt  of  the  moneys? 

A.  Not  identifying  these  particular  customers 
that  they  had  a  general  control  which  as  it  set  forth 
here  alleged  and  estimated  and  would  be  very 
difficult  for  any  one  to  reconcile. 

Q.  By  checking  the  regular  books  and  records 
you  could  not  tell  where  the  money  came  from  or 
that  it  was  to  be  applied  on  these  so-called  deposits, 
is  that  right  ?  A.     No. 
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Q.  It  was  only  by  checking  back  through  these 
special  [13]  what  they  meant,  is  that  right  ? 

A.     That  is  right? 

Q.  That  check  was  made  after  Wil-Run  Cor- 
j)oration  complained  that  the  retail  men  wanted 
their  sixty  cents  per  shell  and  they  wanted  to  pick 
them  up? 

A.  No.  That  check  was  made  prior  to  that  and 
is  set  forth  in  an  inventory  here.  This  figure  is  noth- 
ing but  an  estimated  figure  on  bottles  that  are 
alleged  to  be  in  the  vicinity  of  Los  Angeles. 

Q.  Is  there  anything  in  the  inventory  which 
reflects  that  these  shells  are  subject  to  sixty  cents 
per  case?  A.     No,  there  isn't. 

Q.  You  have  examined  the  whole  inventory,  have 
you?  A.     That  is  coiTect. 

Q.  That  obligation  is  not  set  forth  there  at  all, 
is  it?  A.     That  is  correct. 

Mr.  Gendel :    That  is  all. 

Cross-Examination 

By  Mr.  Levinson : 

Q.  Mr.  Yates,  what  do  you  know  of  your  own 
knowledge  as  to  the  number  of  cases  that  are  out- 
standing in  the  hands  of  distributors  in  the  vicinity 
of  Los  Angeles  or  the  City  of  Los  Angeles?  [14] 

A.  Of  my  own  knowledge  I  don't  know  the  exact 
amount. 

Q.     Did  you  assist  Mr.  Brill  or  Mr.  Tanner  in 
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any  way  in  ascertaining  the  number  of  cases  which 

were  in  this  vicinity  or  in  the  city? 

A.  No.  Unfortunately,  this  inventory  was  taken 
about  forty  days  before  I  arrived  on  the  scene. 

Q.  All  you  know  is  what  you  heard  from  some 
one  else,  is  that  right 'f 

A.  What  I  heard  and  what  I  tried  to  verify  in 
checking  back. 

Q.     What  were  you  able  to  verify? 

A.     I  couldn't  reconcile  this  figure. 

Q.     Did  you  attempt  to  reconcile  it? 

A.    I  did. 

Q.  As  far  as  you  are  concerned,  it  is  somebody's 
guess  ? 

A.  As  far  as  I  am  concerned,  it  is  somebody's 
guess,  and  it  appears  to  be  from  my  examination 
substantially  correct. 

Q.  On  what  basis,  Mr.  Yates  ?  Upon  what  do  you 
form  the  conclusion  that  it  is  substantially  correct? 

A.  Well,  I  ran  a  tape  on  these  so-called  special 
cards  and  I  accepted  Tanner's  deposit  control  figure 
to  a  certain  extent.  I  figured  it  may  be  at  least  fifty 
per  cent  correct,  so  all  I  can  do  is  just  agree  with 
the  wording  here:  [15]  They  are  estimated  and 
alleged  to  be  in  this  territory. 

Q.  The  fifty  per  cent  is  merely  an  estimate  on 
your  part  ? 

A.     Based  upon  my  checking  his  records. 
Q.     Have  you  contacted  any  of  the  distributors 
to  find  out  how  many  cases  are  in  their  possession? 
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A.     I  have  not. 

Q.  Have  any  distributors  contacted  you  for  the 
purpose  of  making  any  claims  to  the  sixty  cents 
on  any  cases? 

A.  They  have  returned  cases  and  they  have  been 
credited  with  the  sixty  cents. 

Q.     You  did  not  answer  the  question,  Mr.  Yates. 

A.     I  probably  didn't  understand  it. 

Q.     Have  any  distributors  contacted  you? 

A.     Personally  ? 

Q.     Yes.  A.     No. 

Q.  Do  you  know  of  any  written  agreement  be- 
tween any  person  in  possession  of  any  of  these 
bottles  or  cases  in  reference  to  the  sixty  cents  to  be 
returned?  A.     I  know  of  the  practice. 

Q.  No.  Please  answer  the  question.  Do  you 
know  of  any  written  agreement? 

A.     No,  other  than  the  invoice  itself. 

Q.     Where  is  the  invoice  to  any  of  these  people? 

A.  When  the  cases  are  delivered  the  sixty  cents 
is  [16]  charged  on  the  bill  and  if  any  cases  are 
returned  they  are  credited. 

Q.     Have  you  any  bills  or  copies  of  bills? 

A.     Oh,  yes,  all  of  them. 

Q.     Where  are  they?  A.     In  the  office. 

Mr.  Levinson:  I  wonder  if  we  could  have  them, 
Your  Honor.  I  think  they  are  very,  very  vital  be- 
cause there  is  a  question  as  to  whether  or  not  these 
distributors  have  a  lien. 

Tlie  Witness:  There  are  about  four  cabinets  of 
them. 
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Q.  (By  Mr.  Levinson)  :  They  are  practically  all 
alike,  aren't  they?  A.     Practically. 

Q.  I  wonder  if  we  could  get  some  samples  to  see 
what  they  are  like? 

A.     I  am  sure  we  can  get  you  some. 

Q.  When  the  cases  are  delivered  to  the  distribu- 
tors the  distributors  charge  so  much  for  the  cases 
themselves,  is  that  right,  for  the  number  of  bottles 
in  the  case?  A.     That  is  correct,  plus  deposit. 

Q.     Plus  sixty  cents?  A.     That  is  correct. 

Q.  Is  there  any  indication  on  the  invoice  as  to 
what  the  sixty  cents  is  for?  A.     Yes.  [17] 

Q.     What  does  it  say,  do  you  know? 

A.     So  many  cases  at  sixty  cents  a  case. 

Q.     That  is  all  it  says  on  the  invoices? 

A.     That  is  it,  something  like  that. 

Q.    What? 

A.  I  am  not  certain  of  the  wording.  I  know 
the  unit  is  multiplied  by  sixty  cents. 

Q.  Is  there  any  written  statement  anjnvhere  to 
the  effect  that  the  distributor  who  paid  the  sixty 
cents  has  a  lien  on  the  case  or  the  bottles  in  the  case 
for  the  sixty  cents? 

A.  I  am  not  qualified  to  answer  whether  there 
is  a  lien. 

Q.  No.  Is  there  any  written  statement.  That  is 
all  I  am  asking.  A.     No,  not  that  I  know  of. 

Q.  In  other  words,  so  far  as  you  know,  the  only 
thing  in  writing  any  place  is  what  appears  on  the 
invoice?  A.     And  on  the  boxes. 
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Q.  Do  you  know  what  the  exact  wording  is  on 
the  boxes'?  A.     I  don't  remember. 

Q.     Is  the  wording  the  same  on  all  of  the  boxes'? 

A.     I  believe  so. 

Q.  How  can  we  get  hold  of  one  of  the  boxes  to 
see  what  the  wording  is?  [18] 

A.     I  imagine  bring  one  in. 

Q.  Do  you  know  whether  or  not  any  of  these 
distributors  have  filed  a  claim  in  court  w^ith  the 
Eeferee  in  Bankruptcy  for  the  sixty  cents  on  any 
of  the  cases  in  their  possession  or  that  were  in  their 
possession  ? 

A.     Not  that  I  know  of.  None  that  I  know  of. 

Q.  Do  you  know  how  many  such  distributors 
have  those  claims? 

A.  Well,  the  distributors  take  care  of  their  own 
cases  and  bottles.  You  mean  the  customers  ? 

Q.  The  customers,  yes.  How  many  such  cus- 
tomers have  such  claims — retailers,  we  will  call 
them.   I  have  been  calling  them  distributors. 

A.  Well,  let's  see.  Oh,  three  or  four  hundred 
customers  on  the  books. 

Q.  Have  you  checked  to  see  how  many  customers 
have  such  claims'? 

A.     None  have  filed  any  claims. 

Q.  That  was  not  my  question.  Have  you  checked 
with  them  to  see  how  many  of  them  have  such 
claims'?  A.     No,  I  haven't. 

Q.  You  have  not  checked  with  any  of  them  to 
see  what  the  amount  of  their  claims  are? 

A.     No.   I  also  understand  that  in  this  arrange- 
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ment  the  Wil-Rud  Company  are  to  assume  all  bottle 

claims. 

Q.  No  one  knows  how  many  claims  there  are  or 
what  the  [19]  number  of  those  claims  are? 

A.     No. 

Q.     Is  that  right?  A.     That  is  right. 

Q.     Or  the  amount  of  the  claims? 

A.     That  is  right. 

Q.  But  the  Wil-Rud  Company,  I  understand, 
are  to  relieve  the  Receiver  of  any  liability  on  those 
claims,  but  no  one  knows  what  the  amount  of  those 
claims  is,  is  that  correct? 

A.     Not  the  exact  amount,  no. 

Q.     Or  the  number  of  those  claims? 

A.     That  is  correct. 

Q.  So  far  as  that  is  concerned,  both  as  far  as  the 
Receiver  is  concerned  and  the  Wil-Rud  Corporation 
is  concerned,  that  is  merely  a  cat  in  the  bag  proposi- 
"tion,  is  that  true? 

A.  That  is  true.  However,  there  is  one  thing 
that  may  help  you.  The  Receiver  sold  to  Wil-Rud 
$48,000  worth  of  assets  consisting  of  bottles  and 
shells. 

Q.  That  is  merely  your  conclusion,  isn't  it,  Mr. 
Yates?  A.     No,  it  is  on  the  inventory  there. 

Q.  That  is  on  the  assumption  that  the  Receiver 
sold  on  the  basis  of  the  inventory  instead  of  as  of 
October  15,  isn't  that  true? 

Mr.  Katz :    The  Court  already  so  ruled.  [20] 

Mr.  Levinson:    I  think  not. 
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The  Witness :  That  is  up  to  the  Court.  I  am  not 
qualified  to  answer  that. 

Mr.  Katz:  There  was  a  hearing,  Mr.  Levinson, 
at  which  the  Court  so  ruled. 

Mr.  Levinson:  I  was  present,  but  I  didn't  think 
any  order  was  entered. 

Mr.  Katz :  We  have  tried  to  adjust  this  pursuant 
to  the  Court's  indication. 

Mr.  Levinson:    There  was  no  order  entered. 

The  Referee:  I  wish  you  would  bear  in  mind, 
gentlemen,  that  I  am  not  going  to  let  anybody  buy 
something  in  this  court  and  then  pay  for  something 
he  doesn't  get. 

Mr.  Levinson :  I  quite  agree  with  Your  Honor  in 
that  regard.  No  one  should  have  to  pay  for  anything 
they  don't  get.  *  *  * 

Q.  Mr.  Yates,  who  paid  the  sixty  cents,  the  cus- 
tomer or  the  distributor,  do  you  know? 

A.  The  customer  put  up  the  deposit  when  they 
were  delivered. 

Q.     To  whom?  A.     To  the  store. 

Q.     To  the  store?  A.     Yes,  the  retailer. 

Q.     You  mean  the  consumer? 

A.     The  retailer.  [21] 

Q.     To  whom  did  the  retailer  pay  sixty  cents? 

A.  To  the  driver,  if  it  w^as  a  cash  sale,  and  if  it 
wasn't  a  cash  sale 

Q.  Whose  driver  would  that  be,  the  distributor's 
driver?  A.     No,  the  bankrupt's  driver. 

Q.     The  bankrupt's  driver? 
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A.     Or  the  debtor's  driver. 

Q.  Do  you  know  what  the  amount  of  those  sixty 
cent  pieces  is?  A.     Roughly,  yes. 

Q.    Well,  only  by  this  estimate,  is  that  right? 

A.     That  is  right. 

Mr.  Levinson:    That  is  all. 

Mr.  Lutz :    May  I  ask  Mr.  Yates  a  question  ? 

The  Referee:     Yes.    Whom   do  you   represent? 

Mr.  Lutz :    Victor  Kramer.  I  am  Hugh  Lutz. 

The  Referee:    Go  right  ahead. 

Cross-Examination 

By  Mr.  Lutz : 

Q.  Mr.  Yates,  can  you  tell  us  of  these  sixty  cent 
pieces  the  amount  paid?  What  amounts  were  cash 
and  what  amounts  were  credit  shown  on  these  ac- 
counts receivable  item  2  in  this  notice? 

A.  Well,  the  accounts  receivable  consist  prin- 
cipally [22]  of  the  California  Associated  Products 
accounts  receivable  and  that  represents  claims — they 
were  offset  by  claims  and  credits  issued,  and  subse- 
quentl}^  erased  from  the  books.  It  represents  spoiled 
merchandise.  That  is  practically  all  of  the  accounts 
receivable,  the  major  portion.  The  accounts  receiv- 
able that  are  collectible  are  a  few  items  that  existed 
during  the  Receiver's  operation  and  very,  very  little 
collectible  prior  to  that  time. 

Q.  I  believe  Mr.  Gendel  stated  there  were  $72,- 
000  of  accounts  receivable?  A.     Roughly,  yes. 

Q.  Of  w^hich  he  said  $19,500  he  knew  were  no 
good? 
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A.  No.  They  already  had  $19,000  worth  of  credit 
balances  entered  on  the  books. 

Q.  That  should  have  been  charged  against  the 
seventy- two  %  A.     That  is  right. 

Q.     Reducing  the  amount  ? 

A.     That  is  right. 

Q.     That  makes  it  practically  $52,000? 

A.     That  is  right. 

Q.  Of  that  $52,000  what  part  of  it  is  not  re- 
tained accounts  such  as  Messrs.  Thompson,  Green 
and  Tanner,  and  so  forth,  as  shown  in  the  notice, 
paragraph  2? 

A.  I  would  say  offhand  $25,000  belongs  to  the 
[(bank  of  America.  [23] 

Q.  Then  would  you  say  $27,000  might  represent 
Lccounts  receivable  from  retailers  or  somethinsr  like 
that,  retailers  and  others'? 

A.     Throughout  the  United  States,  yes.  I  believe 

Hhat  we  have  on  record  claims  for  more  than  half 

)f  them  which  they  have  already  complained  about. 

Lot  only  paying  their  bills,  but  they  want  a  check 

tor  the  credit  balance  due  on  them. 

Q.  What  credit  balances  are  you  referring  to, 
)ottles  or  what  ? 

A.  Everything,  bottles  and  juice.  What  hap- 
)ened  is  this.  When  they  were  preparing  this  peti- 
tion under  Chapter  XI  apparently — I  don't  know,  I 
wouldn't  say  that,  but  the}^  just  erased,  oh,  about 
thirty  or  forty  thousand  of  credit  they  had  pre- 
dously  given  to  customers,  and  just  increased  their 
Accounts  receivable  control. 
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Q.  Getting  back  to  m}^  question.  Have  you  any 
idea  how  much  of  these  accounts  receivable  rep- 
resent items  of  the  charges  on  these  shells'? 

A.     Very  little  of  it. 

Q.     Can  you  make  an  estimate*? 

A.     Yes.   I  wouldn't  say  over  $500. 

Q.     That  is  your  best  opinion? 

A.     That  really  is. 

Q.  Of  the  accounts  receivable  only  $500  repre- 
sent deposits  ?  [24] 

A.  That  is  right,  and  I  think  I  am  very  con- 
servative. 

Q.  Did  you  make  any  summation  of  what  you 
considered  cash  that  was  paid  on  these  deposits  as 
opposed  to  credit  that  w^as  given 

A.     No,  I  didn't. 

Q.     or  debit  that  was  entered  ? 

A.  No,  I  didn't,  but  when  I  say  $500  I  am  over- 
estimating it. 

Q.  Was  any  such  estimate  made  by  any  one 
for  the  Receiver  or  for  the  purchasing  corporation  ? 

A.  No.  With  the  condition  of  the  books  you 
couldn't  possibly  break  that  down.  You  see,  you  had 
a  funn}^  situation.  They  started  off  with  three  part- 
nerships and  they  dug  up  another  partnership  due 
to  the  OPA  situation,  and  they  wound  up  with  three 
corporations.  You  had  several  sets  of  books  to  deal 
with.  If  they  were  kept  properly  it  would  be  rather 
difficult  to  identify  the  amount  of  deposits  of  each 
individual   customer.    We   were   dealing   probably 
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with  a  turnover  of  twelve  or  fifteen  hundred  cus- 
tomers. 

Q.  I  imderstand  you  are  referring  to  cards  that 
were  down  in  the  office  of  the  debtor  or  bankrupt. 
It  was  these  cards  alone  that  gave  the  inf oiToation  ? 

A.  No.  These  cards  give  you  a  clue  as  to  where 
the  bottles  were  located.  They  were  posted  on  the 
cards  by  the  [25]  telephone  operator.  There  was 
no  imit  or  dollar  bill  control  against  it. 

Q.  Was  there  any  entry  on  the  card  to  show 
whether  it  was  credit  or  cash? 

A.  No,  it  was  supposed  to  show  where  the  bottles 
in  the  territory  were  located,  the  niunber  of  cases 
and  bottles.  In  so  far  as  that  information  is  con- 
cerned, your  smallest  item  in  accounts  receivable 
is  the  Yankee  Doodle  Root  Beer  Bottling  Company 
and  the  accounts  receivable  involved  there.  I  don't 
believe  you  have  all  told  $2000  worth  of  collectibles. 
The  offer  that  Wil-Rud  made  was  $3500,  which  in 
their  opinion  was  for  the  good  will.  In  other  words, 
if  Mr.  Lynch  would  call  up  the  customers  and  bring 
them  in  and  hound  them  for  money,  they  may  lose 
a  customer.  They  all  have  some  kind  of  a  grievance. 
They  all  have  some  kind  of  a  claim. 

Q.  I  have  no  quarrel  with  that  point.  I  am 
interested  in  what  entry  was  made  to  show  the 
amount  of  cash  and  the  amount  of  credit  or  debit 
on  these  bottles. 

A.  It  wasn't  identified  and  you  have  no  detail 
to  support  it. 

Q.     Have  you  any  list  of  retailers  who  did  busi- 
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ness  with  the  company  which  would  show  who  paid 

cash  and  who  had  an  entry  made  ? 

A.  To  the  best  of  my  knowledge  there  hasn't 
been  any  inquiry  made  as  to  who  paid  cash  and  who 
were  charged,  but  the  present  accounts  receivable 
uses  that  as  a  basis.  [26]  When  I  say  there  isn't 
over  $500,  as  far  as  I  know,  outstanding,  that  is 
very  reasonable. 

Q.  Referring  to  these  cards  and  the  names 
entered  thereon,  has  any  tape  been  rim  as  against 
those  cards  and  the  accounts  receivable  to  show  how 
many  persons  on  the  accounts  receivable  are  also 
persons  who  hold  bottles'? 

A.     Yes,  sir,  there  was  a  tape  made. 

Q.     Do  you  have  that? 

A.  There  was  a  tape  made  at  that  time.  The  tape 
was  way  in  excess  of  $25,000.  The  figures  used  had 
to  be  disregarded  because  the  condition  of  the  books 
was  such  that  you  couldn't  go  by  the  books.  You 
couldn't  go  by  them. 

Q.    We  are  referring  to  these  little  gray  cards. 

A.     Yes. 

Q.  I  believe  you  testified  you  could  rely  on  them 
to  some  extent,  at  least  to  fifty  per  cent? 

A.  To  some  extent,  yes.  I  would  say  fift}"  per 
cent  would  bring  this  alleged  estimate  substantially 
correct. 

Q.  As  to  those  $12,500  entries  then,  is  there  any 
relationship  in  your  mind  between  those  and  the 
accounts  receivable  as  to  the  parties  involved? 


E.  A.  Lynch  etc.,  et  al.  139 

(Testimony  of  Ralph  J.  Yates.) 

A.  No,  I  wouldn't  say  so.  I  believe  there  is  a 
relationship,  but  I  don't  want  to  be  bound  by  it. 
As  a  matter  of  fact,  I  often  wonder  whether  this 
fellow  Tanner  used  an  Ouija  Board  when  he  got 
Tip  some  of  these  figures. 

Q.  What  I  am  trying  to  get  at,  Mr.  Yates,  were 
the  [27]  names  of  these  tneries  in  the  gray  books 
checked  against  the  accounts  receivable? 

A.     The  names'? 

Q.    Yes.  A.     Oh,  yes. 

Q.  How  many  of  them  are  there  in  the  gray 
books  and  how  many  were  also  in  the  accounts  pay- 
able? 

A.  In  the  gray  book  Mr.  Gendel  referred  to  I 
think  are  claims  or  credits  that  certain  creditors 
are  claiming  against  CAP  and  Yankee  Doodle  Root 
Beer  Bottling  Company,  and  they  haven't  as  yet 
been  entered  into  the  books  of  the  Debtor. 

Q.  I  said  gray  book,  but  I  really  meant  these 
cards  wherein  there  were  entered  the  sixty  cent 
items. 

A.  On  the  cards  no  sixty  cents  were  entered. 
They  had  the  unit  down  there.  They  shipped  one 
hundred  cases  of  root  beer  to  Ralph's  place. 

Q.  Were  those  names  checked  against  the  ac- 
counts receivable? 

A.  The  cards  were  made  from  the  accoimts  re- 
ceivable book.  All  we  know  is  they  were  the  same 
names,  the  same  accounts,  but  the  card  was  the 
statistical  card  and  was  supposed  to  show  where  the 
boxes  were  located. 
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Q.  Are  any  of  the  accounts  receivable  that  are 
being  sold  persons  who  are  claiming  money  as 
deposits  under  the  sixty  cent  per  shell?  [28] 

A.     No,  no  one. 

Mr.  Levinson :  That  is  all.  May  there  be  enumer- 
ated by  reference  the  order  approving  and  confirm- 
ing the  sale  signed  by  the  Court  and  dated  October 
22,  1947? 

The  Referee:  That  is  part  of  my  record.  It  is 
already  enumerated. 

Mr.  Levinson:     In  this  particular   proceeding? 

The  Referee:  We  take  judicial  cognizance  of 
every  official  file  here. 

Mr.  Levinson:    Very  well,  Your  Honor. 

Mr.  Katz:    May  I  ask  a  question? 

Mr.  Levinson :  Are  you  appearing  on  behalf  of  a 
creditor  here,  counsel? 

Mr.  Katz :  I  am  appearing  on  behalf  of  the  Wil- 
Rud  Corporation. 

The  Referee:    He  has  an  interest  in  the  matter. 

Mr.  Katz:  I  am  interested  in  the  compromise. 
I  don't  represent  an}"  creditors.  I  represent  the 
purchaser,  unless  the  purchaser  becomes  a  creditor 
by  reason  of  these  proceedings. 

The  Referee:  Go  ahead  and  ask  any  question 
you  want.  Anybody  here  can  ask  any  question  they 
want.  This  is  an  open  forum.  We  won't  have  any 
gag  rule  here.  [29] 


1^ 
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Cross-Examination 

By  Mr.  Katz : 

Q.  Mr.  Yates,  on  page  88-A  of  the  exhibit  the 
total  of  these  bottles  on  the  inventory  ran  some 
$47,976.29,  is  that  right?  A.     That  is  correct. 

Q.  None  of  that  item  on  page  88-A  has  been 
delivered  to  the  purchaser,  is  that  correct  ? 

A.  I  didn't  check  it  out,  but  I  believe  that  is 
what  the  purchaser  is  contending. 

Q.  You  haven't  any  record  of  any  delivery  of 
that  to  the  purchaser?  A.     I  have  none. 

Q.  You  say  that  a  part  of  that  item  of  $47,976.29 
consists  of  some  25,807  wood  shells  holding  twenty- 
four  cases  each,  is  that  right?  A.     Yes,  sir. 

Q.  You  then  ran  a  tape  in  an  effort  to  verify 
whether  there  were  actually  25,807  cases  out  or  more, 
and  your  tape  indicated  that  the  25,807  figure  was 
about  fifty  per  cent  of  what  was  actually  outstand- 
ing in  cases,  is  that  right? 

A.  I  have  no  idea  what  was  actually  outstanding, 
but  it  was  fifty  per  cent  of  the  so-called  records  they 
had  there,  and  those  records, — I  checked  them  about 
forty  days  after  this  inventory  had  been  taken.  [30] 

Q.  Yes,  and  when  you  checked  them  would  you 
say  from  your  own  check  the  figure  of  25,807  wood 
shells  is  a  conservative  estimate  in  so  far  as  the 
estate  is  concerned? 

A.  Well,  I  would  say  I  would  assume  it  would 
be  at  least  fifty  per  cent  correct. 

Q.     On  the  basis  that  they  were  fifty  per  cent 
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correct,  the  purchaser  here  under  the  indicated  rul- 
ing of  the  Court  would  be  entitled  to  25,807  shells 
holding  twenty-four  bottles  each? 

A.  I  don't  know  what  you  are  entitled  to.  I 
would  say  that  would  be  a  substantially  correct 
quantity. 

Q.     The  quantity  would  be  substantially  correct*? 

A.     Yes. 

Q.  Now,  you  say  you  were  familiar  with  the 
practice  concerning  deposits  on  these  shells.  Will 
you  tell  us  what  that  practice  was? 

A.  After  Mr.  Lynch  went  in  there  I  went  out 
and  installed  a  system  and  I  followed  along  the  same 
practice  that  they  had  been  using  prior  to  the  peti- 
tion in  bankruptcy.  When  they  would  deliver  one 
hundred  cases  of  root  beer  to  a  customer  they  would 
charge  the  customer  sixty  cents  for  the  cases  and 
eighty  cents  for  the  product.  Then  if  they  were  to 
get  back  fifty  cases  or  take  back  120  cases  they  would 
give  credit.  Then  that  difference  between  the  charge 
and  the  credit,  the  driver  would  pick  up  the  cash. 

Q.  For  every  shell,  including  twenty-four  bottles 
delivered  to  the  customer,  the  customer  was  charged 
and  paid  sixty  cents,  is  that  correct? 

A.     That  is  correct. 

Q.  When  the  customer  turned  back  the  case  to 
the  Debtor,  the  customer  became  entitled  to  the 
return  at  the  rate  of  sixty  cents  per  case  for  each 
case  he  returned  to  the  Debtor,   is  that  correct? 

A.     That  is  correct.    The  driver  was  instructed 
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to  try  to  pick  up  as  many  cases  as  he  could  because 

they  were  short  on  cases  and  glasses. 

Q.  During  the  time  the  Receiver  was  operating 
the  driver  was  instructed  to  give  each  customer  who 
surrendered  a  case  credit  of  sixty  cents  per  case? 

A.     That  is  correct. 

Q.     That  was  paid  immediately? 

A.     That  is  correct, 

Q.  You  could  not  pick  up  a  case  from  a  customer 
unless  the  driver  gave  him  the  sixty  cents'? 

A.     That  is  correct. 

Q.  That  was  the  practice  which  this  Receiver 
continued,  following  the  practice  of  the  Debtor,  is 
that  correct?  A.     That  is  correct. 

Q.  That  practice  was  followed  mider  the  direc- 
tion of  Mr.  Lynch  and  yourself  in  the  operation  of 
the  business?  [32] 

A.  Under  the  direction  of  Mr.  Lynch.  I  was  out 
there  helping  him. 

Q.  Were  the  officers  of  the  Debtor  corporation 
around  there  and  were  they  familiar  with  that  prac- 
tice at  the  time?  A.     Yes. 

Q.  These  cases  are  not  sold  to  the  customer  who 
buys  the  root  beer  ?  A.     That  is  correct. 

Q.     They  are  deposited  with  him? 

A.     That  is  correct. 

Q.  Actually  the  cases  and  the  bottles  are  worth 
more  than  sixty  cents?  A.     About  $1.80. 

Q.  So  that  from  the  standpoint  of  the  Debtor  or 
the  purchaser,  he  would  be  better  off  getting  the 
cases  than  getting  the  sixty  cents? 
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A.     Unquestionably  so. 

Q.  Let  me  see  if  I  understand  you,  Mr.  Yates. 
You  would  state  to  this  Court,  based  upon  your 
actual  oiDeration  of  the  business  and  the  practice 
which  you,  through  Mr.  Lynch,  carried  on,  that  each 
customer  having  one  of  these  cases  is  entitled  to  get 
sixty  cents  before  the  Debtor  can  pick  up  that  case 
from  the  customer? 

A.  That  is  correct.  That  is  my  understanding 
as  to  what  the  Wil-Rud  Corporation  is  to  do.  They 
are  to  assume  [33]  that  liability. 

Q.  And  it  is  the  practice  which  you  followed 
while  you  were  running  this  business? 

A.     While  Mr.  Lynch  was  running  the  business. 

Q.  And  according  to  your  best  knowledge  it  is 
the  practice  the  Debtor  followed  while  it  had  the 
business?  A.     That  is  correct. 

Mr.  Katz :     That  is  all. 

Recross-Examination 
By  Mr.  Lutz: 

Q.  Did  the  Receiver,  to  your  knowledge,  ever 
pay  sixty  cents  to  any  one  for  these  cases  ? 

A.     Yes. 

Q.     In  cash? 

A.  Yes — practically  on  every  sale  he  made  there 
was  a  return  and  he  paid  sixty  cents. 

Q.     That  was  a  credit? 

A.     That  is  the  same  thing. 

Q.     He  exchanged  the  cases?  A.     Yes. 

Q.     But  you  never  had  a  bunch  of  cases  delivered 
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to  you  without  an  order  and  paid  sixty  cents  per 

case,  did  you?  A.     No. 

Q.  Was  that  all  you  were  doing,  like  exchanging 
milk  bottles?  [34]  A.     That  is  right. 

Q.  The  customer  would  put  a  bottle  out  and  you 
would  put  another  bottle  in? 

A.  That  is  right.  Of  course,  there  would  be  a 
shrinkage.  People  would  take  the  bottles  home. 
I  believe  I  was  told  by  the  bottling  manager  that  it 
was  a  twelve  time  round  trip  through  breakage  and 
shrinkage. 

Q.     In  other  words,  twelve  times  a  round  trip? 

A.    You  lose  your  case. 

Q.     You  would  lose  your  case  and  bottles? 

A.     Yes. 

Q.     And  there  would  be  no  claim  against  you? 

A.     That  is  right. 

Q.  The  way  the  books  were  kept  there  was  no 
method  of  reconciling  that  loss? 

A.  If  proper  books  were  maintained  you  could 
tie  that  in.  You  see,  the  books  were  kept  on  work 
sheets  by  the  accomitant.  He  would  have  his  man 
come  in  every  so  often.  Then  they  would  prepare  a 
balance  sheet,  an  operating  statement.  It  was  a  deal 
where  they  had  clerks  in  the  office  and  the  books 
were  maintained  in  the  accountant's  office  on  work 
sheets. 

Q.  Do  you  have  any  opinion  as  to  what  percent- 
age of  the  shells  in  the  inventory  had  disappeared 
by  reason  of  the  twelve  times  out  rule? 
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A.  I  haven't  any  idea,  but  you  could  ascertain 
that.  [35]  It  would  be  strictly  a  guess.  You  would 
take  the  purchases  and  tie  them  in  with  the  re- 
maining bottles  and  compare  that  with  the  sales. 

Q.  Do  you  know  when  the  last  purchase  of  bot- 
tles or  shells  was  made  at  the  company  to  replace 
its  stock? 

A.  I  think  there  was  a  substantial  purchase  made 
about  thirty  days  before  the  petition  was  filed. 

Mr.  Lutz:     That  is  all. 

Recross-Examination 
By  Mr.  Katz: 

Q.  My  attention  has  been  called  by  Mr.  Wilder 
to  the  following  legend  on  each  case.  I  want  to  see 
if  it  checks  with  your  recollection. 

Do  you  not  recall  that  each  case  contains  this 
legend:  "Deposit  sixty  cents,"  right  on  the  face  of 
the  case? 

A.  As  I  stated  to  the  gentleman  here,  I  know 
sixty  cents  was  marked,  but  as  to  the  legend  I  don't 
know. 

Q.     Does  sixty  cents  appear  on  each  case? 

A.  Yes,  I  remember  sixty  cents,  but  I  don't  re- 
member whether  it  is  marked  deposit  or  not. 

Mr.  Levinson :  Will  Your  Honor  grant  a  continu- 
ance to  permit  bringing  in  a  sample  case  ? 

The  Referee:  I  will  give  you  a  thirty-minute 
intermission.  [36] 

Mr.  Levinson:     Can  you  do  it  in  thirty  minutes? 

Mr.  Katz:  Mr.  Lynch  is  here.  Wouldn't  you 
accept  his  word? 
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Mr.  Le Vinson:  No,  I  wouldn't.  The  exact  word- 
ing is  important  here. 

The  Referee:  I  will  give  you  thirty  minutes. 
I  am  not  going  to  string  this  thing  along. 

Mr.  Levinson:  Will  your  Honor  pass  it?  If 
your  Honor  is  willing  to  do  that,  we  can  get  a  case 
in  here  and  see  exactly  what  it  says. 

The  Referee :  I  think  it  is  immaterial.  You  have 
heard  the  testimony  that  that  was  the  practice. 
Everybody  charges  for  cases  aiid  bottles.  Whether 
it  said  deposit  or  advance  or  whatnot,  I  don't  think 
makes  a  particle  of  difference.  Any  other  questions 
of  this  witness? 

Cross-Examination 

By  Mr.  Gillin: 

Q.  On  the  accounts  receivable  item  proposed  to 
be  sold  for  $3500,  is  there  any  list  of  those  accounts 
receivable  in  court,  Mr.  Yates? 

A.  Not  in  court.  The  Wil-Rud  Corporation  have 
that  list.  Unfortimately  they  failed  to  bring  it  in 
this  morning.  But  your  client,  incidentally,  is 
listed  on  that  list. 

Q.  I  appreciate  that  and  that  I  know.  What  I 
wanted  to  find  out  is  the  exact  amounts  shown  and 
these  offsets.  [37]  I  wanted  to  know  if  there  was 
any  such  list  here  so  that  one  might  intelligently 
examine  it. 

A.  There  is  a  list  and  the  Wil-Rud  Corporation 
has  that  list. 
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Q.  But  there  is  none  in  the  hands  of  the  Re- 
ceiver? A.     Not  at  this  time,  no. 

Q.  Let  me  ask  you  something  else  then.  I  note 
that  you  stated  the  value  of  the  accounts  receivable 
of  the  Yankee  Doodle  Root  Beer  Company,  which 
would  be  the  company  in  effect  which  my  clients 
would  be  shown  as  indebted  to  since  their  dealings 
were  in  root  beer  rather  than  the  general  corporate 
picture,  were  worth  some  $2000.  In  making  that 
statement,  were  you  taking  into  account  the  fact, 
as  it  now  turns  out  to  be,  that  the  Wil-Rud  Cor- 
poration, assuming  that  they  had  these  accounts 
receivable  and  having  proceeded  on  the  assumption 
that  they  would  buy  them,  is  expecting  to  receive 
the  sum  of  approximately  $3000  from  one  of  these 
accoimts  alone,  to  wit,  my  client  the  Yankee 
Doodle  Root  Beer  Bottling  Company  of  San  Fer- 
nando Valley,  Inc."? 

A.  No,  sir.  As  I  understand  it,  the  Wil-Rud 
Corporation  is  buying  whatever  right,  title  and 
interest  the  Receiver  had  in  accounts  receivable  as 
of  the  22nd,  I  believe,  of  last  month.  It  was  pointed 
out  at  the  time  that  there  would  probably  be  an 
offsetting  claim  of  approximately  $10,000  against 
any  claim.  [38] 

Q.  Let  me  ask  you  this  question,  Mr.  Yates. 
That  claim,  as  it  turns  out  now,  and  which  has 
been  since  made  of  record,  is  |32,500  and  not 
$10,000,  representing  the  actual  loss  suffered.  That 
is  apart  from  cash  loss  suffered  by  the  sale  to  my 
client  of  an  asset  which  the  Bankrupt  did  not  own 
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but  collected  for.  So  that  the  actual  loss  suffered 
by  my  clients,  through  the  machinations   of  this 
corporation,  amounts  to  some  $32,500,  and  has  now 
been  fixed  in  that  amount 

The  Referee:  Don't  say  that.  It  hasn't  been 
fixed. 

Mr.  Gillin:     Not  by  the  Court. 

The  Referee:  Don't  make  that  statement.  That 
is  incorrect.    You  filed  a  claim. 

Mr.  Gillin:  Fixed  in  accordance  with  my 
client's  accoimting,  not  in  accordance  with  this 
Court. 

The  Referee:     Say  fixed  in  your  client's  mind. 

Mr.  Gillin:     All  right,  your  Honor. 

Q.  Now,  Mr.  Yates,  proceeding  on  the  assump- 
tion—whether it  be  $10,000  or  $32,500— if  these 
claims  are  sold,  these  accounts,  you  say  they  would 
be  subject  to  the  setoffs.  Now,  what  I  want  to  find 
out  is,  what  happens  to  the  setoffs  over  and  above 
the  amoiuit  of  the  claim? 

A.  I  am  not  qualified  to  answer  that  question. 
That  is  a  legal  question.  All  I  know,  all  Wil-Rud 
is  buying  in  so  far  as  your  client  is  concerned  is 
any  equity  he  may  have  in  your  account,  and  Wil- 
Rud  is  not  assuming  any  [39]  deficiency  or  liability 
that  may  result  as  a  result  of  the  offset. 

Q.  That  answers  the  question.  To  go  one  step 
furthei',  if  this  accounting,  among  others  which  may 
be  similarly  situated,  is  still  off,  it  is  a  fact,  isn't 
it,  that  the  Receiver  or  Trustee,  if  this  thing  be- 
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comes  a  regular  bankruptcy,  would  then  be  left  with 
a  very  substantial  claim  against  it  and  would  no 
longer  be  left  with  an  item  which  could  be  used  for 
a  settlement  or  petition  to  compromise. 

The  Referee:  I  think  you  are  getting  into  a 
legal  question  which  this  man  is  not  qualified  to  an- 
swer.  He  is  an  accountant  and  not  a  lawyer. 

Q.  (By  Mr.  Gillin) :  Asking  you  directly  from 
an  accountant's  standpoint,  Mr.  Yates,  then  there 
would  still  be  left  as  a  claim  against  the  bankrupt 
estate  a  difference  between  that  amount  of  setoff 
necessary  to  exactly  equal  the  claim  being  sold  and 
the  amount  of  the  setoff  as  it  might  ultimately  be 
determined  by  the  Court? 

A.  It  is  a  matter  of  computation.  Usually  I  be- 
lieve those  setoffs  would  become  unsecured  claims. 

Q.     That  is  right,  against  the  estate? 

A.     That  is  correct,  together  with  the  others. 

Mr.  Gillin:     That  is  all. 

The  Referee:    Let's  take  a  five-minute  recess. 

(A  short  recess  at  this  point.)  [40] 

The  Referee:     Are  you  ready  to  resume? 

Mr.  Gendel:  Is  there  anything  further  wanted 
of  Mr.  Yates  by  these  various  gentlemen?  *  *  *  Mr. 
Wilder,  will  you  take  the  stand,  please? 
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WOLF  WILDER 

called  as  a  witness  on  behalf  of  the  Receiver,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Gendel: 

Q.     What  is  your  true  name,  please  ? 

A.     Wolf  Wilder. 

Q.     Your  residence?  A.     Los  Angeles. 

Q.  Are  you  connected  with  the  Wil-Rud  Corpo- 
ration? A.     I  am  the  secretary. 

Q.     You  are  the  ''Wil"  of  Wil-Rud,  are  you? 

A.     That  is  correct. 

Q.  Have  you  been  in  active  contact  with  the  as- 
sets of  the  Debtor  corporation  taken  over  after 
October  15,  1947,  by  the  Wil-Rud  Corporation? 

A.     I  have. 

Q.  Have  you  had  any  personal  contact  with  this 
wooden  shell  problem  ?  A.I  have.  [41] 

Q.  Have  you  examined  any  of  the  old  invoices 
that  were  sent  out  by  the  California  Associated 
Products  or  the  Yankee  Doodle  subsidiaries  prior  to 
July  28? 

A.     I  have.   We  are  still  using  the  same  ones. 

Q.     You  are  using  the  same  forms? 

A.     Yes. 

Q.  Can  you  tell  us  as  closely  as  you  recall  ver- 
batim the  customary  phraseology  with  reference  to 
the  so-called  sixty  cent  problem? 

Mr.  Levinson:     I  object  to  that  as  not  the  best 
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evidence.  This  is  a  very  vital  question,  Your  Honor. 

We  should  have  the  exact  wordage. 

The  Referee:  I  don't  think  it  makes  any  differ- 
ence. 

Mr.  Levinson:  I  do,  Your  Honor,  because  if 
they  have  a  lien  then  my  attitude  would  be  one 
thing.  If  the  people  put  up  sixty  cents,  that  is  one 
thing,  but  if  not,  that  is  another  story. 

The  Referee :     How  could  they  have  a  lien  ? 

Mr.  Levinson:  If  Your  Honor  agrees  that  they 
have  no  lien  that  is  enough  as  far  as  I  am  con- 
cerned. 

The  Referee :  It  is  a  deposit.  It  is  a  claim  they 
would  have. 

Mr.  Levinson:  The  Receiver  on  the  other  hand 
in  his  petition — may  I  have  it,  please  ?  I  loaned  it 
to  you,  Mr.  Gendel — he  made  a  so-called  statement 
that  they  have  something  in  the  nature  of  a  lien 
or  some  kind  of  a  claim,  [42]  and  he  set  forth  in 
his  petition  these  words — my  attitude  might  change 
entirely  on  this  if  I  felt  that  these  people  who  had 
sixty  cents  had  a  lien,  and  I  think  Mr.  Steinmeyer 
is  in  the  same  position.  Is  that  right,  Mr.  Stein- 
meyer?   We  represent  about  f 200,00  in  creditors. 

Mr.  Katz :     May  I  say  this  ^ 

Mr.  Levinson:  Excuse  me.  Here  is  what  the 
Receiver  says  in  his  petition  regarding  the  com- 
promise. 

The  Referee:     All  right. 

Mr.  Levinson:     (Reading)  "...  that  the  Debtor 
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has  taken  deposits  of  sixty  cents  per  case,  and  that 
said  deposits  are  reflected  by  the  fact  that  each  of 
the  customers  having  possession  of  the  cases  and 
bottles  therein  have  a  lien  by  virtue  of  the  pos- 
session thereof  until  the  sixty  cents  is  repaid;  .  .  ." 
Now  that  is  an  indication  that  the  Receiver  may 
think  they  have  a  lien.  If  Your  Honor  does  not 
think  they  have  a  lien  that  is  quite  another  story. 

Mr.  Katz:  Let's  see  what  actually  happened. 
Under  this  order  here  we  are  to  get  a  certain  num- 
ber of  cases.  We  would  be  much  better  off  as  far 
as  we  are  concerned  if  the  Receiver  went  out  and 
got  the  cases  and  delivered  them  to  us.  We  would 
get  $1.80  a  case.  But  he  can't  deliver  the  cases  to 
us.  What  does  it  cost  to  go  to  each  of  the  customers 
and  say,  "Surrender  the  case  to  me'"?  In  the  first 
place  they  will  not  do  it  because  the  truth  of  the 
matter  is  there  is  a  possessory  right.  I  don't  know 
whether  you  [43]  would  call  it  a  pledge  or  what 
it  is,  but  a  person  who  has  paid  sixty  cents  as  a 
deposit  on  these  cases  and  who  has  possession  of 
them  would  have  what  is  pretty  much  like  a  situa- 
tion in  a  bank.  They  have  a  banker's  lien. 

The  Referee:  I  don't  recall  any  section  of  the 
Lien  Code  that  gives  a  man  a  lien  on  a  box  because 
he  pays  sixty  cents  on  it.  Can  you  cite  me  some- 
thing? 

Mr.  Katz :  Except  that  he  has  this  right  of  pos- 
session to  hold  it  until  his  right  thereon  is  paid 
off.  He  has  paid  sixty  cents  for  those  cases. 
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The  Referee:  As  I  understand  it,  liens  are  the 
creatures  of  statute. 

Mr.  Levinson:     Correct,  Your  Honor. 

Mr.  Katz:  And  there  is  a  lien  dependent  on 
possession. 

The  Referee:  That  is  true  if  you  have  a  black- 
smith's shop  or  an  automobile  shop,  but  the  statute 
specifically  enumerates  it. 

Mr.  Katz:  But  there  is  a  common  law  right  de- 
pendent on  possession.  There  are  a  multitude  of 
rights. 

The  Referee:     There  may  be  an  offset  right. 

Mr.  Katz:  You  couldn't  compel  this  person,  it 
seems  to  me,  and  if  the  estate  can  compel  him,  fine, 
let  them  go  out  and  get  the  cases.  We  are  not 
anxious  to  get  the  compromise,  candidly,  because 
the  cases  do  us  more  good  than  the  amount  we  are 
settling  for.  But  looking  at  it  from  the  practical 
standpoint  of  creditors  for  less  than  [44]  sixty 
cents  even  pick  up  the  boxes  and  deliver  them  to 
the  buyer. 

The  Referee:     I  don't  think  you  could. 

Mr.  Levinson:  Your  Honor,  that  makes  vital 
the  question  of  whether  they  have  a  lien  by  express 
written  agreement.  If  that  is  true,  that  is  one 
proposition.  Otherwise,  I  feel  as  Your  Honor  does, 
they  are  nothing  but  common  creditors  to  the  extent 
of  sixty  cents. 

Mr.  Katz :  How  does  that  solve  our  problem  ? 
Just  give  us  our  cases. 
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Mr.  Levinson:  There  is  some  question  as  to 
what  your  proposition  is. 

The  Referee:  Do  you  object  to  this  gentleman 
telling  us  what  is  on  the  boxes? 

Mr.  Levinson:  I  would  like  to  have  the  exact 
written  words. 

The  Referee:  Objection  overruled.  He  can  tell 
us  what  he  read  a  lot  quicker  than  bringing  a  crate 
in  here.   What  is  the  question? 

Q.  (By  Mr.  Gendel)  :  I  asked  you  to  give  us 
if  you  can  verbatim  the  exact  phraseology  on  the 
invoices,  and  then  we  will  get  to  the  shells. 

A.  The  delivery  slip  or  invoice  gives  the  name  of 
the  firm,  the  Yankee  Doodle  Root  Beer  Company, 
and  then  the  customer's  name,  and  the  word  "fulls, 
medium  or  small, ' '  and  then  ' '  empty,  large,  medium, 
small,"  and  then  spaces  to  [45]  fill  in  the  amount. 
*' Charge  customer  for  amount  of  fulls  less  the 
amount  of  empties  returned,"  and  the  net  amount 
to  be  paid  in  cash  is  to  be  charged. 

Q.  Have  you  seen  any  invoices,  Mr.  Wilder, 
which  represented  an  original  delivery  of  what  you 
describe  as  fulls  to  a  customer,  a  retail  customer? 

Mr.  Katz:  We  are  not  talking  about  the  truck- 
er's slip  that  you  described;  we  are  talking  about 
the  invoice. 

The  Witness:  The  actual  invoice?  I  can't  say 
just  what  the  wording  is  on  the  actual  invoice  sent 
out  by  the  office. 

Q.     (By  Mr.   Gendel)  :     What  if  anything  can 
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you  tell  us  about  the  stamp  on  each  of  these  shells  % 

A.  There  is  a  round  circle  with  the  deposit  half- 
way around  it  and  sixty  cents  burned  in  on  the 
ends  of  each  one  of  these  shells.  There  is  the  word 
"deposit"  and  then  60  and  the  cent  mark  and  a 
circle.    That  is  the  exact  wording. 

Q.     That  is  branded  into  each  of  the  shells  % 

A.     That  is  correct. 

Q.  How  long  would  it  take  to  have  somebody 
bring  in  one  of  the  invoices  or  a  sample? 

A.  We  could  have  them  here  within  thirty  min- 
utes. 

The  Referee:  I  am  going  to  a  Bar  luncheon  at 
noon.  If  you  want  to  put  this  over  until  afternoon, 
all  right. 

Mr.  Levinson:     I  cannot  come  this  afternoon. 

The  Referee :  I  am  sorry,  but  we  are  going  right 
ahead.    I  will  not  defer  these  hearings  any  longer. 

Mr.  Levinson:  You  may  dispose  of  it  now,  as 
far  as  I  am  concerned,  Your  Honor. 

Mr.  Katz:     We  are  ready. 

Q.  (By  Mr.  Gendel)  :  Mr.  Wilder,  have  you 
yourself  made  any  effort  to  ascertain  how  many 
shells  were  outstanding  as  of  the  time  that  you  took 
over  with  the  various  customers  that  you  inherited  ? 

A.  No,  sir.  I  couldn't  make  any  attempt  to 
verify  what  shells  were  in  the  customers '  possession. 

Q.  You  have  been  operating  the  plant  several 
months  now?  A.     Three  months. 

Q.     Three  months,   and  you   have   nothing   that 
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you  could  give  us  in  the  way  of  factual  information 
on  how  many  shells  have  been  found  to  be  in  the 
hands  of  customers'?  A.     No,  sir. 

Q.  Do  you  know  whether  or  not  there  were  ap- 
proximately 25,000  shells  outstanding  in  the  hands 
of  retail  customers  on  October  15,  1947? 

A.     I  would  have  no  way  of  knowing. 

Q.  Have  you  attempted  to  reconcile  the  records 
of  the  Debtor  corporation  referred  to  by  Mr.  Yates  ? 

A.  We  don't  have  them.  We  don't  have  the 
records.  They  are  in  the  possession  of  the  Receiver. 

Q.     You  have  not  checked  those  records  yourself? 

A.     Oh,  no. 

Mr.  Katz :  Mr.  Rudolph  handled  that  on  the  in- 
ventory. 

Mr.  Gendel :     That  is  all. 

Mr.  Gillin:  I  would  like  to  ask  a  question  con- 
cerning the  accounts  receivable.  Your  Honor. 

Cross-Examination 

By  Mr.  Gillin: 

Q.  Is  it  not  a  fact  approximately  a  week  or  ten 
days  ago,  undoubtedly  subsequent  to  the  time  that 
you  had  some  sort  of  a  preliminary  arrangement 
with  Mr.  Gendel  as  to  the  accounts  receivable  of 
which  we  have  no  list,  but  prior  to  this  date,  you 
instructed  Mr.  Katz  to  collect  the  sum  of  approxi- 
mately $3000  on 

Mr.  Katz:     We  will  object  to  that. 

Mr.  Gillen:     Let  me  finish  the  question,  please. 
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The  Referee :     Go  right  ahead  with  your  question. 

Mr.  Gillin:     (Continuing)  to  collect  the  sum 

of  $3000  on  one  of  these  accounts  receivable,  to  wit, 
that  against  the  Yankee  Doodle  Root  Beer  Bottling 
Company  of  San  Fernando  Valley,  Inc. 

Mr.  Katz:  We  object  to  the  question  on  the 
ground  it  is  immaterial. 

The  Referee :  I  will  let  him  answer  the  question. 
Do  you  know  that,  sir?  [48] 

The  Witness:  I  told  Mr.  Katz  that  the  Yankee 
Doodle  of  Glendale  was  in  escrow  and  that  there 
was  money  coming  under  the  list  of  accounts  receiv- 
able and  to  take  such  action  as  he  saw  fit. 

Mr.  Katz :  And  Mr.  Katz  told  you  that  no  claim 
could  be  presented  until  you  became  the  purchaser, 
didn't  he? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Gillin) :  Is  it  not  a  fact  that  when 
you  were  specifically  questioned  by  Mr.  William 
Lansburg,  one  of  the  former  stockholders  of  Yankee 
Doodle  Root  Beer  Bottling  Company  of  San  Fer- 
nando Valley,  Inc.,  shortly  after  the  incident  I 
speak  of,  that  you  told  him  that  Mr.  Katz  acted  at 
your  specific  instruction? 

A.     Well,  Mr.  Katz  told  me  we  could  file  a  claim. 

Q.  No.  I  am  asking  you  if  it  is  not  a  fact  that 
you  so  informed  Mr.  Lansburg  that  Mr.  Katz  was 
acting  under  your  specific  direction? 

A.  I  told  him  to  take  the  matter  up  with  Mr. 
Katz  because  I  had  nothing  to  do  with  it. 
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Q.  You  did  not  tell  him  that  you  had  requested 
Mr.  Katz  to  proceed  as  he  had  with  respect  to  this 
escrow  I 

A.  I  told  him  to  refer  the  matter  to  Mr.  Katz. 
I  told  him  I  didn't  care  to  discuss  the  matter  with 
him.   I  told  him  to  contact  Mr.  Katz. 

Mr.  Gillin:  All  right.  We  will  ask  Mr.  Katz 
further  about  that.  [49] 

The  Referee:  I  am  not  concerned  with  that  for 
the  reason  you  sa}^  you  have  a  claim  of  $32,000 
against  somebody,  a  $10,000  claim  or  at  least  a  $4500 
claim  for  something  that  was  sold  to  you.  I  am 
not  going  to  let  you  ramble  all  over  the  lot  and 
exj)lore  possible  losses. 

Mr.  Katz :    You  don 't  contend  you  paid,  do  you  *? 

Mr.  Gillin:     We  do  not. 

Mr.  Katz:     All  right,  then. 

Mr.  Gillin :  But  I  think  I  should  have  an  oppor- 
tunity for  objecting  to  the  sale  of  the  accounts  re- 
ceivable. 

The  Referee:     Let's  hear  it. 

Mr.  Gillin:  The  objection  is  on  file,  but  I  would 
like  to  summarize  it.  The  situation  very  briefly  is 
this.  This  bottler  whom  I  represent,  one  of  those 
f  ranchised  by  the  company,  sustained  a  very  serious 
financial  loss  because  of  the  actions  or  lack  thereof, 
of  the  company,  the  California  Associated  Products 
Company,  a  wholly  owned  subsidiary  of  the  Yankee 
Doodle  Root  Beer  Bottling  Company.  The  losses 
which  my  client  .sustained  as  a  result — I  don't  like 
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to  use  the  word  defalcation,  although  it  is  cer- 
tainly true  under  some  circumstances,  but  certainly 
a  failure  to  properly  carry  out  their  own  commit- 
ments as  to  operations  of  their  own  business  caused 
my  clients  some  $32,000,  and  there  is  a  claim  in  that 
amount  on  file  in  this  proceeding.  Now,  if  these  ac- 
counts receivable  were  sold  for  a  total  of  $3500, 
being  some  $50,000  worth,  and  this  account  of  $3000 
is  sold  with  it,  this  situation  will  have  resulted — 
whereas  at  the  present  moment  there  is  in  the  hands 
of  the  Receiver  and  his  attorney  an  offer  by  my 
client  to  pay  to  the  Bankrupt  the  sum  of  $250  and 
wipe  out  its  claim  for  $32,500,  assuming  that  the 
Bankrupt  wipes  out  this  claim  for  $3000,  the  end 
result  of  that  offer  will  be  that  the  estate  will  re- 
ceive $250  and  will  be  absolved  of  a  claim  for 
$32,500  on  which  a  very  substantial  dividend  would 
be  paid,  assuming  all  or  any  part  of  it  is  allowed 
by  this  court;  but  if  these  accounts  receivable  are 
now  sold  as  proposed  for  $3500,  this  estate  will  have 
to  stand  the  expense  of  litigating  or  defending 
against  the  $32,500  claim,  and  the  result  will  be 
finally  that  considerable  expense  will  be  incurred 
that  way,  and  in  addition  thereto,  my  clients  may 
wind  up  with  a  substantial  claim  against  the  estate. 
I  feel  that  the  proper  form  in  which  to  thrash  out 
any  differences  and  attempt  to  come  to  some  settle- 
ment is  here  and  not  elsewhere. 

Mr.   Gendel:     If   Your   Honor   please,   I   would 
like  to  make  this  statement  for  the  record.    It  is 
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true  that  probably  some  time  in  October  one  claim 
was  filed  by  the  Yankee  Doodle  Root  Beer  Bottling 
Company  of  San  Fernando  Valley,  Inc.,  the  client 
of  Mr.  Gillin.  That  particular  claim  had  not  been 
called  to  our  attention,  nor  was  the  administration 
of  the  estate  in  a  status  where  we  were  considering 
objections  to  claims.  After  the  proposed  sale  of 
accounts  receivable  was  entered  into,  then  Mr.  Gillin 
became  rather  active  in  pressing  the  various  claims 
and  supplementing  them.  I  have  discussed  the  mat- 
ter briefly  with  Mr.  Lynch  and  I  would  suggest  this : 
In  view  of  the  size  of  the  claim  of  their  client  alone 
and  considering  the  fact  that  there  may  be  other 
persons  in  the  same  position,  and  the  fact  that  we 
might  be  able  to  collect,  say,  $2000  instead  of  the 
proposed  $3500  that  is  offered  here,  I  think  it  might 
be  advisable  to  withdraw  the  offer  of  sale  of  the 
accounts  receivable  from  the  consideration  of  the 
compromise.  That  would  then  leave  to  the  Court 
and  the  purchaser  the  problem  as  to  whether  we 
should  approve  the  compromise  as  submitted  to  the 
Court  separate  from  the  petition  for  the  return  of 
sale.  In  that  way  we  might  eliminate  and  prevent 
any  hardship  to  any  alleged  debtors  of  the  estate 
who  might  to  some  substantial  extent  end  up  being 
creditors,  thereby  saving  for  future  unsecured 
creditors  a  bigger  share  of  the  dividend  which  might 
be  payable,  because  even  if  one  claim  were  allowed 
of  approximate!}^  $10,000  and  we  were  to  pay  a 
thirty-five  cent  dividend  ultimately,  which  we  ap- 
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proximate  we  may  be  able  to  pay,  that  one  claim 
would  be  equivalent  to  the  purchase  price  being 
offered.  If  we  could  work  that  out,  the  Receiver 
is  still  in  a  position  with  reference  to  the  cases 
where  it  is  the  better  part  of  discretion,  in  view  of 
the  Court's  indicated  ruling  on  the  first  matter  so 
far  submitted,  and  [52]  that  is  on  the  shortages, 
that  the  compromise  should  be  completed.  We  don't 
like  it,  but  those  are  the  circumstances.  We  have 
stated  our  position  and  it  is  now  up  to  the  Court 
and  the  other  creditors.  We  do  feel  it  might  be 
advisable  to  all  concerned,  however,  to  withdraw 
the  accounts  receivable  from  the  sale. 

Mr.  Lutz:  Before  leaving  the  question  of  the 
cases  may  I  ask  a  few  questions  of  the  witness? 

The  Referee:     Go  ahead. 

Cross-Examination 

By  Mr.  Lutz : 

Q.  Mr.  Wilder,  has  the  Wil-Rud  Corporation, 
for  instance,  when  this  sale  was  consummated,  did 
it  take  possession  of  the  plant  of  the  California 
Associated  Products  on  or  about  the  sale  date,  Oc- 
tober 15  ? 

.n 

A.     We  took  possession  October  15. 

Q.  You  went  into  the  plant  and  started  opera- 
tion, is  that  correct?  A.     That  is  right. 

Q.  Have  you  been  manufacturing  and  selling 
root  beer  and  other  similar  products  that  the  com- 
pany was  engaged  in  previously?  I 
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A.     Not  myself  personally,  no. 

Q.  Well,  the  company.  Has  the  corporation  or 
the  buyer  been  engaged  in  that  ?  [53] 

A.    No. 

Q.     Has  the  plant  been  operated  at  all? 

A.  Now,  wait  a  minute.  Which  company  are 
you  talking  about? 

Q.     The  Wil-Rud  Corporation,  the  buyer. 

A.  The  Wil-Rud  Corporation  was  not  in  the 
bottling  business  before  they  took  over  this  plant. 

Q.  Well,  have  they  been  in  the  bottling  business 
since  they  took  over  the  plant? 

A.     We  are  operating  the  plant. 

Q.  You  are  operating  the  plant.  Have  you  been 
manufacturing  and  selling  root  beer  since  you  took 
over  the  plant?  A.     Yes,  sir. 

Q.  Has  that  root  beer  been  cased  in  shells  and 
sent  to  distributors?  A.     Yes,  sir. 

p     Q.     How  cany  cases  have  you  manufactured  since 
you  took  over  in  October  ? 

A.     Oh,  I  can't  give  you  that  figure. 

Q.     Approximately  ? 

The  Referee :     How  would  that  be  material  ? 

Mr.  Katz:  Yes,  what  difference  would  it  make. 
He  lost  about  $10,000  a  month. 

Mr.  Lutz:  I  think  the  question  is  material  be- 
cause if  they  manufactured  root  beer  and  sold  it 
they  had  cases.  [54] 

The  Referee:     Undoubtedly  they  had  cases. 
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The  Witness:  There  were  quite  a  few  thousand 
cases  on  hand  in  the  inventory  elsewhere. 

Q.  (By  Mr.  Lutz)  :  What  have  you  done  in 
selling  your  root  beer?  Have  you  delivered  it  in 
cases  and  picked  up  other  cases  *? 

A.     That  is  right. 

Q.  How  many  cases  have  you  sold  since  the 
Wil-Rud  Corporation  took  over  the  plant '^ 

A.     It  would  be  pretty  hard  to  say  offhand. 

Q.    What  is  your  best  estimate? 

A.     Oh,  about  five  hundred  a  week. 

Q.  That  is  over  a  period  of  a  little  over  three 
months,  is  that  right?  A.     About  three  months. 

Mr.  Lutz :     That  is  all. 

The  Referee:     Any  other  questions? 

Mr.  Gillin:  Yes,  Your  Honor.  I  would  like  to 
supplement  what  Mr. 

The  Referee :  Your  matter  is  pretty  well  settled 
if  these  accounts  are  withdrawn,  counsel. 

Mr.  Gillin:  If  you  have  withdrawn  them  I  have 
nothing  further  to  say. 

The  Referee :  Then  why  gild  the  lily?  You  don't 
have  to  paint  it;  it  is  already  white. 

Mr.  Gillin:     Very  well,  Your  Honor.  [55] 

Mr.  Katz :     That  is  all. 

The  Referee :  Has  anybody  else  anything  to  say  ? 
All  right,  I  will  approve  this. 

Mr.  Levinson :  May  we  have  an  expression  from 
counsel  representing  the  creditors  as  to  whether  or 
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not  they  are  in  favor  or  against  the  compromise, 
just  as  a  matter  of  record? 

The  Referee:  Yes,  sir.  I  would  be  glad  to  hear 
anybody's  opinion  on  it. 

Mr.  Levinson :  I  vote  on  behalf  of  my  own  claim 
and  W.  M.  Yaffee  &  Co.  against  approval  of  the 
compromise. 

Mr.  Steinmeyer :  As  far  as  the  Bank  of  America 
is  concerned,  if  the  Court  please,  we  object  to  the 
compromise  because  I  think  from  the  evidence  in- 
troduced here  and  the  testimony  taken,  there  is  no 
showing  that  the  purchaser  at  this  sale  is  entitled 
to  any  protection  on  account  of  the  purchase  price 
by  reason  of  any  of  the  matters  that  are  set  forth 
in  the  petition  or  which  have  been  introduced  in 
evidence.  The  sale  was  made  of  the  property  as  is 
and  where  it  is  w^herever  situated.  The  Debtor  took 
possession  of  the  stuff.  He  has  apparently  been 
able  to  get  possession  of  a  large  number  of  cases  in 
the  hands  of  distributors.  There  is  no  showing  that 
there  is  any  lien  or  encumbrance,  to  indicate  that 
there  was  not  a  compliance  with  the  sale  free  and 
clear  of  lien.  The  contract  of  the  purchaser  was  to 
buy  the  property  wherever  situated  and  that  is 
what  [56]  is  what  they  did.  I  see  no  basis  for  any 
reduction  in  the  purchase  price  from  a  solvent  pur- 
chaser on  a  sale  that  was  confirmed  after  extensive 
competitive  bidding  by  reason  of  any  of  the  facts 
that  have  been  brought  out  here.  I  wish  to  call  the 
Court's  attention  to  the  fact  that  at  the  time  of  the 
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sale  in  this  room  there  was  considerable  discussion 
as  to  what  the  assets  were  so  the  purchaser,  not 
only  this  purchaser,  but  also  the  other  bidders  had 
had  an  opportunity  to  examine  the  plant  and  the 
inventory.  They  were  already  aware  that  the  prop- 
erty was  being  sold  in  its  then  condition.  I  think 
there  is  no  basis  for  any  argument  that  they  did 
not  know  what  they  were  buying  or  did  not  get 
what  they  thought  they  w^ere  buying. 

Mr.  Lutz :  On  behalf  of  Victor  Kramer  I  would 
object  to  it. 

Mr.  Cotter :  On  behalf  of  the  F.  W.  Boltz  Corpo- 
ration, we  object  to  the  compromise  because  the 
compromise  depends  on  the  question  as  to  whether 
or  not  these  deposits  were  a  lien  upon  the  cases 
which  were  sold  and  whether  or  not  possession  could 
be  given  to  the  buyer  because  of  it.  If  the  com- 
promise were  based  on  the  as  is  question  alone, 
that  would  not  be  involved  in  our  present  objection. 
We  object  very  strenuously  to  it  on  the  ground 
there  is  no  lien  and  on  the  basis  of  the  testimony 
taken  this  morning  that  that  is  one  of  the  primary 
reasons  for  sustaining  the  compromise  if  the  com- 
promise were  to  be  sustained.  [57] 

Mr.  Gillin:  On  behalf  of  the  Yankee  Doodle 
Root  Beer  Bottling  Company  of  San  Fernando 
Valley,  Inc.,  we  object  only  to  that  portion  of  the 
proposal  relating  to  the  accounts  receivable. 

The  Referee :  That  is  practically  out  of  the  win- 
dow now. 
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Mr.  Gillin:  I  did  not  hear  Mr.  Katz  say  he 
agreed  to  withdraw  it. 

The  Referee:  I  think  this  compromise  is  fair. 
I  don't  think  any  man  ought  to  be  required  to  pay 
for  anything  he  doesn't  get.  He  had  a  right  to  rely 
upon  the  inventory  prepared.  So  I  will  approve 
this  compromise. 

As  to  the  accounts  receivable,  they  will  be  with- 
drawn from  the  sale  and  the  Receiver  will  try  to 
do  what  he  can  to  collect  on  them. 

These  books  were  kept  by  a  man  named  Tanner 
in  a  way  that  nobody  could  tell  what  the  situation 
was. 

Mr.  Katz:  I  wonder,  in  the  light  of  what  ap- 
pears to  be  an  exception,  if  I  could  get  one  ques- 
tion in  from  Mr.  Rudolph  so  that  the  record  is  clear. 

Mr.  Levinson:  If  it  is  necessary  to  note  an  ex- 
ception I  will  do  so. 

The  Referee:     You  don't  need  to. 

Mr.  Levinson:  On  behalf  of  my  client  and  my- 
self, but  I  don't  think  it  is  necessary. 

The  Referee:  You  have  ten  days  in  which  to 
review. 

Mr.  Levinson :  May  a  copy  of  the  proposed  order 
be  [58]  served  upon  me  1 

Mr.  Steinmeyer :  I  would  like  to  see  a  copy  of  it 
before  it  is  signed. 

The  Referee:     All  right. 

Mr.  Katz :  I  had  assumed  this  was  stipulated  to 
in  my  discussion  earlier  with  Mr.  Gendel. 
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Mr.  Levinson:  I  understood  the  matter  was 
closed.  His  Honor  made  a  ruling  favorable  to  you, 
Mr.  Katz. 

A  Voice :     Has  Mr.  Rudolph  been  sworn  ? 

Mr.  Katz:  I  wanted  to  have  the  record  clear  on 
one  matter  which  Mr.  Gendel  stipulated  to,  but  I 
think  the  record  should  be  cleared  up. 

The  Referee :     If  you  intend  to  review  me  I  want 
to  be  as  safe  as  I  can,  gentlemen. 
(Mr.  Rudolph  sworn.) 

Mr.  Katz:  Mr.  Gendel,  I  have  here  what  is  a 
copy  of  the  inventory,  which  the  earlier  hearing 
in  this  matter  shows  was  delivered  by  a  representa- 
tive of  Mr.  Lynch  to  Mr.  Rudolph  before  the  bid 
was  made.  Will  you  stipulate  this  is  a  copy  of  the 
inventory  delivered  to  Mr.  Rudolph  before  he  made 
the  bid  upon  the  assets  by  a  representative  of  the 
Receiver  ? 

Mr.  Gendel:  Mr.  Katz,  I  will  stipulate  that  the 
Receiver  had  an  inventory  out  at  the  premises  and 
that  Mr.  [59]  Rudolph  looked  at  the  inventory,  and 
that  page  88-A  contains  what  is  written  thereon. 

Mr.  Katz :     All  right. 

Mr.  Levinson:  I  object.  Your  Honor,  to  any 
testimony  being  taken  by  this  party  here  because 
he  is  not  a  party  to  the  proceedings.  This  is  a  pro- 
ceeding for  the  Court  and  the  creditors  to  pass  on. 

The  Referee :     But  this  man  is  a  purchaser. 

Mr.  Levinson:  It  doesn't  make  any  difference, 
Your  Honor. 
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The  Referee:     I  think  it  does. 
Mr.  Levinson:     That  is  all  I  have  to  say  as  far 
as  this  matter  is  concerned. 

The  Referee:    All  right,  sir.  Proceed,  Mr.  Katz. 

SAM  RUDOLPH 

called  as  a  witness,  having  been  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 

By  Mr.  Katz : 

Q.  Mr.  Rudolph,  is  this  a  counterpart  of  the 
instrument  you  were  shown  by  the  Receiver  prior 
to  the  time  you  made  the  bid?  A.     Yes,  sir. 

Q.     Did  you  examine  page  SS-Af 

A.     I  did,  sir.  [60] 

Q.  That  shows  items  totaling  some  $47,976.29, 
consisting  of  bottles  and  cases,  is  that  right? 

A.     That  is  right,  sir. 

Q.  Has  the  Receiver  ever  made  delivery  to  you 
of  any  of  the  items  listed  on  page  SS-A? 

A.     He  has  not,  sir. 

Mr.  Katz:  May  I  offer  page  88-A,  if  the  Court 
please  ? 

Mr.  Gendel:  For  the  purpose  of  the  record, 
couldn  't  we  read  page  88-A  in  ?  It  might  be  clearer 
if  it  is  included  in  the  transcript. 

Mr.  Katz:  We  will  stipulate  the  reporter  may 
make  a  copy  of  page  88-A  of  the  inventory  and  give 
it  a  deferred  exhibit  number. 

Mr.  Gendel:     So  stipulated. 
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Mr.  Katz:    Is  that  agreeable  to  the  Court? 

The  Referee:    Yes,  sir. 

Mr.  Katz :     That  is  all. 

Mr.  Gendel:     No  questions. 

The  Referee:  Very  well,  that  is  all,  gentlemen. 
(Which  was  all  the  evidence  offered  and  re- 
ceived at  the  time  and  place  aforesaid.  The 
page  referred  to,  88- A,  was  copied  and  is  ap- 
pended hereto  and  marked  Exhibit  1.)   [61] 


EXHIBIT  1 

Copy  of  Page  88-A  of  Inventory 
Bottles  and  Cases 

Alleged  to  be  in  the  vicinity  or  territory  of  Los 
Angeles,  California. 

74,640  root  beer  bottles  7  oz.  518.13  Gross 
5.80    $  3,006.33 

634,708  root  beer  bottles  10  oz.  Gross  6.11     26,930.87 

25,807  wood  shells  (hold  24  each)   each 

.699    18,039.09 

Above  figures  received  from  Mr.  Leo  Brill  on 
August  13,  1947.  [62] 

State  of  California, 
County  of  Los  Angeles — ss. 

I,  Byron  Oyler,  Official  Court  Reporter,  hereby 
certify  that  the  foregoing  sixty- two  (62)  pages 
compromise  a  true  and  correct  transcript  of  my 
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shorthand  notes  of  the  testimony  given  in  the  above 
entitled  matter. 

Dated  this  fifth  day  of  February,  1948. 
/s/  BYRON  OYLER, 

Official  Court  Reporter. 
[Endorsed] :     Filed  April  13,  1948. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  pages  num- 
bered from  1  to  71,  inclusive,  contain  the  original 
Petition  Under  Chapter  XI  of  the  Bankruptcy  Act ; 
Approval  of  Debtor's  Petition  and  Order  of  Refer- 
ence Under  Section  322  of  the  Bankruptcy  Act; 
Referee's  Certificate  on  Review;  Order  Confirming 
and  Approving  Sale;  Petition  for  Order  to  Show 
Cause  re:  Wil-Rud  Corporation  Sale;  Order  to 
Show  Cause  re  Wil-Rud  Corporation  Sale ;  Petition 
for  Leave  to  Compromise  re  Wil-Rud  Corporation 
Sale;  Notice  of  Hearing  on  Petition  to  Compromise 
and  Sale  of  Accounts  Receivable ;  Findings  of  Fact, 
Conclusions  of  Law^  and  Order  of  Referee  Approv- 
ing Petition  for  Leave  to  Compromise  Wil-Rud 
Corporation  Sale ;  Petition  for  Review  of  Referee 's 
Order  Dated  February  26,  1948  by  Judge;  Memo- 
randum Opinion ;  Notice  of  Appeal  filed  January  14, 
1949;  Bond  for  Costs  on  Appeal  filed  Januarj'-  14, 
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1949 ;  Designation  of  Record  on  Appeal  filed  Febru- 
ary 2,  1949 ;  Findings  of  Fact,  Conclusions  of  Law 
and  Order  Granting  Petition  for  Review  and  Re- 
versing Order  of  Referee  Approving  Compromise; 
Notice  of  Appeal  filed  June  21, 1949 ;  Bond  for  Costs 
on  Appeal  filed  June  21,  1948;  and  Designation  of 
Record  on  Appeal  filed  June  30,  1949  and  full,  true 
and  correct  copy  of  Minute  Order  Entered  Decem- 
ber 16,  1948  which,  together  with  copy  of  reporter's 
transcript  of  proceedings  on  October  15,  1947,  No- 
vember 7,  1947  and  January  29,  1948,  and  original 
petitioner's  exhibits  Nos.  1  and  2  at  the  hearing  held 
November  7,  1947,  transmitted  herewith,  constitute 
the  record  on  appeal  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $2.00 
which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  28  day  of  July,  A.D.  1949. 

EDMUND  L.  SMITH, 
Clerk. 

[Seal]      By  /s/  THEODORE  HOCKE, 
Chief  Deputy. 
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[Endorsed] :  No.  12309.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Wil-Rud  Corpora- 
tion, Appellant,  vs.  E.  A.  Lynch,  Receiver  and  Trus- 
tee of  the  Estate  of  California  Associated  Products 
Co.,  Aaron  Levinson,  Victor  Kramer,  Bank  of 
America  National  Trust  and  Savings  Association, 
F.  W.  Boltz  Corp.,  and  Leo  Brill,  Appellees.  Tran- 
script of  Record.  In  Two  Volumes.  Vol.  I.  Appeals 
from  the  United  States  District  Court  for  the 
Southern  District  Court  for  the  Southern  District 
of  California,  Central  Division. 

Filed  July  29,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  12309 

In  the  Matter  of 

CALIFORNIA  ASSOCIATED  PRODUCTS  CO., 
a  corporation,  doing  business  as  YANKEE 
DOODLE  ROOT  BEER  BOTTLING  COM- 
PANY, 

Bankrupt. 
WIL-RUD  CORPORATION, 

Appellant, 
vs. 

E.  A.  LYNCH,  et  al.. 

Appellees. 

STATEMENT  OF  APPELLANT'S  POINTS  IN- 
TENDED TO  BE  RELIED  UPON  ON  APPEAL 

To  the  Clerk  of  the  Above  Entitled  Court,  and  to  the 
Appellees  and  Petitioners  for  Review,  Bank  of 
America  National  Trust  and  Savings  Associa- 
tion, Leo  Brill,  F.  W.  Boltz  Corporation,  a 
California  Corporation,  Victor  Kramer,  and 
Aaron  Levinson,  and  to  their  respective  counsel 
of  record,  and  to  E.  A.  Lynch,  Receiver  and 
Trustee  in  the  Above  Entitled  Action,  and  to 
His  Counsel  of  Record: 

Pursuant  to  Rule  19,  subdivision  6,  of  the  Rules 
of  this  Court,  Wil-Rud  Corporation,  a  corporation, 
appellant   herein,   hereby   states    the   points    upon 
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which  it  intends  to  rely  upon  its  appeal  herein, 
taken  from  that  certain  Order  of  the  District  Court 
of  the  United  States,  Southern  District  of  Califor- 
nia, Central  Division,  granting  the  Petition  for  Re- 
view, and  reversing  the  Order  of  Referee  Approving 
Compromise,  heretofore  made,  and  entered  on  May 
26,  1949,  in  Judgment  Book  58,  page  475,  in  the 
office  of  the  Clerk  of  said  District  Court,  reversing 
the  Order  of  the  Referee,  dated  February  26, 
1948,  upon  the  Petition  for  Review  of  Aaron  Levin- 
son,  Bank  of  America,  Leo  Brill,  F.  W.  Boltz  Cor- 
poration, and  Victor  Kramer  (hereinafter  referred 
to  as  "Order"),  as  follows: 

1.  That  the  aforementioned  Order  is  contrary 
to  law. 

2.  That  the  aforementioned  Order  is  contrary 
to  the  evidence  in  this  case. 

3.  That  the  aforementioned  Order  is  unsup- 
ported by  the  evidence  in  this  case. 

4.  That  the  evidence  is  insufficient  to  justify 
and  support  said  Order. 

5.  That  the  Findings  of  Facts  made  by  the  said 
District  Court  are  contrary  to  the  evidence  in  this 
case. 

6.  That  the  Findings  of  Facts  are  unsupported 
by  the  evidence  in  this  case. 

7.  That  the  Conclusions  of  Law  of  the  said  Dis- 
trict Court  are  contrarv  to  law. 
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8.  That  the  Conclusions  of  Law  of  said  District 
Court  are  contrary  to  the  evidence  in  this  case. 

9.  That  the  Conclusions  of  Law  of  said  District 
Court  are  unsupported  by  the  evidence  in  this  case. 

10.  That  the  said  District  Court  exceeded  its 
authority  and  jurisdiction  upon  review  in  making 
findings  of  fact  upon  issues  and  matters  not  before 
it  upon  the  Petition  for  Review. 

11.  That  the  District  Court  erred  in  reversing 
the  Order  of  the  Referee  Approving  the  Com- 
promise between  the  Receiver  and  Appellant. 

12.  That  the  District  Court  erred  in  making  its 
Findings  of  Facts,  among  other  things,  in  the  fol- 
lowing particulars: 

a.  That  Finding  of  Fact  No.  2,  in  so  far  as  it 
purports  to  find  ' '  That  said  inventory  does  not  pur- 
port to  be  other  than  an  inventory  made  as  of  July 
28,  1947.  That  this  fact  was  made  known  to  all 
bidders.  That  at  the  time  of  the  sale  the  said 
assets  were  offered  '  as  is '  and  without  any  warranty 
as  to  quantity  or  quality  and  without  any  reference 
to  any  inventory.  That  immediately  after  the  con- 
firmation of  the  sale,  the  assets  so  sold  were  de- 
livered to  the  Wil-Rud  Corporation."  is  contrary 
to  the  evidence  in  this  case. 

b.  That  the  portion  of  Finding  No.  2,  set  forth 
in  subdivision  "a"  hereof,  is  unsupported  by  the 
evidence  in  this  case. 

c.  That  the  aforementioned  portion  of  Finding 
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No.  2,  set  forth  in  subdivision  ''a"  hereof,  is  out- 
side of  any  issues  presented  upon  the  Petition  for 
a  Leave  to  Compromise  Controversy,  and  was  not 
before  the  Referee  upon  said  Petition,  and  there- 
fore is  in  excess  of  the  District  Court's  jurisdiction 
to  make  findings  thereon  upon  review. 

d.  That  Finding  No.  4  is  contrary  to  the  evidence 
in  this  case. 

e.  That  Finding  No.  4  is  unsupported  by  the 
evidence  in  this  case. 

f.  That  said  Finding  No.  4  is  beyond  the  issues 
presented  on  the  Petition  to  Compromise  Contro- 
versy before  the  Referee,  and  therefore  is  in  excess 
of  the  jurisdiction  of  the  District  Court  on  review. 

g.  That  Finding  No.  5  is  contrary  to  the  evidence 
in  this  case. 

h.  That  Finding  No.  5  is  unsupported  by  the 
evidence  in  this  case. 

i.  That  said  Finding  No.  5  is  beyond  the  issues 
presented  on  the  Petition  to  Compromise  Contro- 
versy before  the  Referee,  and  therefore  is  in  excess 
of  the  jurisdiction  of  the  District  Court  on  review. 

13.  That  the  District  Court  erred  in  making  its 
Conclusions  of  Law  as  follows : 

a.  That  Conclusion  of  Law  No.  2  is  contrary  to 
law. 

b.  That  Conclusion  of  Law  No.  2  is  contrary  to 
the  evidence  in  this  case. 

c.  That  Conclusion  of  Law  No.  2  is  unsupported 
by  the  evidence  in  this  case. 
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d.  That  Conclusion  of  Law  No.  3  is  contrary  to 
law. 

e.  That  Conclusion  of  Law  No.  3  is  contrary  to 
the  evidence  in  this  case. 

f .  That  Conclusion  of  Law  No.  3  is  unsupj)orted 
by  the  evidence  in  this  case. 

g.  That  Conclusion  of  Law  No.  4  is  contrary  to 
law. 

h.  That  Conclusion  of  Law  No.  4  is  contrary  to 
the  evidence  in  this  case. 

i.  That  Conclusion  of  Law  No.  4  is  unsupported 
by  the  evidence  in  this  case. 

j.  That  Conclusion  of  Law  No.  5  is  contrary  to 
law. 

k.  That  Conclusion  of  Law  No.  5  is  contrary  to 
the  evidence  in  this  case. 

1.  That  Conclusion  of  Law  No.  5  is  unsupported 
by  the  evidence  in  this  case. 

14.  That  the  aforementioned  Conclusions  of  Law 
Nos.  3,  4  and  5  are,  and  each  of  them  is,  in  excess  of 
the  jurisdiction  of  the  District  Court  on  review,  in 
that  they  purport  to  determine  issues  not  presented 
to,  or  before  the  Referee  on  the  Petition  to  Com- 
promise Controversy. 

Dated  this  12  day  of  September,  1949. 
CHARLES  J.  KATZ. 

By  /s/  SAMPEL  W.  BLUM, 

Attorneys  for  Appellant. 

[Endorsed] :    Filed  Sept.  19,  1949. 
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[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  IN  LIEU  OF  PRINTING 
PORTIONS  OF  RECORD 

It  Is  Hereby  Stipulated  and  Agreed,  by  and  be- 
tween the  appellant,  Wil-Rud  Corporation,  and  the 
appellees.  Bank  of  America,  Leo  Brill,  F.  W.  Boltz 
Corporation,  Victor  Kramer,  Aaron  Levinson,  and 
E.  A.  Lynch,  by  and  through  their  respective  coun- 
sel, that  the  following  shall  become  a  part  of  the 
record  herein  and  considered  upon  this  appeal ;  that 
the  same  shall  become  a  part  of  the  printed  record 
herein  in  lieu  of  that  portion  of  the  record  herein 
to  which  the  same  relates  as  follows : 

1.  That  on  July  29,  1947,  a  Petition  for  Plan  of 
Arrangement  under  Chapter  XI  of  the  Bankruptcy 
Act  was  filed  by  California  Associated  Products 
Co.,  a  corporation,  doing  business  as  Yankee  Doodle 
Root  Beer  Bottling  Company,  as  the  then  Debtor, 
in  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division,  in  that  cer- 
tain proceeding  entitled,  "In  the  Matter  of  Cali- 
fornia Associated  Products  Co.,  a  corporation,  do- 
ing business  as  Yankee  Doodle  Root  Beer  Bottling 
Company,  Debtor,"  No.  45137-BH.  (Certified 
Transcript  of  record,  p.  2.) 

2.  That  on  said  date,  to  wit,  July  29,  1947,  an 
Approval  and  an  Order  of  Reference  was  made  by 
the  said  District  Court,  and  the  said  matter  was 
referred  for  all  purposes  to  Referee  Hugh  L.  Dick- 
son.   (Certified  transcript,  p.  13.) 
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3.  That  the  Plan  of  Arrangement  failed  and 
that  on  April  20,  1948,  the  above  mentioned  debtor 
was  adjudicated  a  bankrupt  by  an  Order  of  the 
Referee  filed  on  April  26,  1948. 

4.  That  on  June  21,  1949,  Appellant  filed  with 
the  Clerk  of  the  District  Court,  and  -concurrently 
with  the  Notice  of  Appeal,  a  Bond  for  Costs  on 
Appeal,  in  the  sum  of  $250.00,  and  executed  by 
Fireman's  Fund  Insurance  Company  as  surety. 
(Certified  transcript,  p.  65.) 

5.  That  Exhibits  ^'1"  and  ''2"  may  be  photo- 
stated in  lieu  of  printing  the  same. 

6.  That  the  matters  referred  to  in  points  1,  2, 
3,  and  4  may  be  used  on  this  appeal  in  lieu  of  print- 
ing the  documents  to  which  they  relate. 

Dated  this  16th  day  of  September,  1949. 
CHARLES  J.  KATZ, 
By  /s/  SAMUEL  W.  BLUM, 

Attorneys  for  Appellant. 

CRAIG,  WELLER  & 

LAUGHARN,  i 

By  /s/  THOMAS  S.  TOBIN,  f 

Attorneys  for  E.  A.  Lynch. 

/s/  AARON  LEVINSON, 

Appearing  in  Pro  Per. 
/s/  HUGH  W.  LUTZ, 

Attorney  for  Victor  Kramer. 
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/s/  JOHN  E.  WALTERS, 
Attorney  for  Bank  of  America  National  Trust  and 
Savings  Association. 

/s/  FRANK  T.  COTTER, 

Attorney  for  F.  W.  Boltz 
Corporation. 
/s/  MAURICE  M.  GOODSTEIN, 
Attorney  for  Leo  Brill. 

Attorneys  for  Appellees. 

[Endorsed]:     Filed  Oct.  12,  1949. 


[Title  of  Court  of  Appeals  and  Cause.] 

APPELLANT'S  DESIGNATION  OF  POR- 
TIONS OF  RECORD  TO  BE  PRINTED 
AND  PHOTOSTATED. 

To  the  Clerk  of  the  Above  Entitled  Court,  and  to 
the  Appellees  and  Petitioners  for  Review'  Bank 
of  America  National  Trust  and  Savings  As- 
sociation, Leo  Brill,  F.  W.  Boltz  Corporation, 
a  California  Corporation,  Victor  Kramer,  and 
Aaron  Levinson,  and  to  Their  Respective  Coun- 
sel of  Record,  and  to  E.  A.  Lynch,  Receiver 
and  Trustee  in  the  Above  Entitled  Action,  and 
to  His  Counsel  of  Record: 

Comes  Now  The  Appellant,  Wil-Rud  Corporation, 
and  hereby  designates  the  portions  of  the  record 
requested  by  appellant  to  be  printed  and  photo- 
stated, to  wit: 

A.  Portions  of  the  Record  to  Be  Printed  as  Re- 
quested by  Appellant: 
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1.  Stipulation  in  Lieu  of  Printing  Portions  of 
Record,  dated  September  16,  1949. 

2.  Transcript  of  the  evidence  of  the  hearing  on 
October  15,  1947,  before  Referee  Hugh  L.  Dickson. 

3.  Petition  for  Order  to  Show  Cause  re  Wil-Rud 
Corporation,  filed  October  31,  1947. 

4.  The  Order  to  Show  Cause  issued  on  October 
31,  1947,  by  Referee  Hugh  L.  Dickson  on  the  afore- 
mentioned petition  designated  under  No.  3  hereof, 
requiring  the  Wil-Rud  Corporation  to  appear  on 
November  7, 1947. 

5.  Transcript  of  the  evidence  of  the  hearing  held 
before  Referee  Hugh  L.  Dickson  on  November  7, 
1947. 

6.  Petition  for  Leave  to  Compromise  re  Wil-Rud 
Corporation  Sale,  dated  December  26, 1947,  and  filed 
on  or  about  January  6,  1948. 

7.  Notice  of  Hearing  on  Petition  to  Compromise 
and  Sale  of  Assets  Receivable,  dated  January  14, 
1948. 

8.  Findings  of  Fact,  Conclusions  of  Law  and 
Order  Approving  Petition  for  Leave  to  Compromise 
re  Wil-Rud  Corporation  sale,  signed  by  Referee 
Hugh  L.  Dickson  on  February  26,  1948. 

9.  Transcript  of  the  evidence  on  the  hearing  re 
petition  for  compromise  held  on  January  29,  1948, 
before  Referee  Hugh  L.  Dickson. 

10.  Petition  for  Review  of  Referee's  order  dated 
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February  26, 1948,  filed  by  petitioners,  Aaron  Levin- 
son,  Bank  of  America  National  Trust  and  Savings 
Association,  Leo  Brill,  F.  W.  Boltz  Corporation,  a 
California  corporation,  and  Victor  Kramer. 

11.  Referee's  Certificate  on  Review,  dated  March 
24,  1948,  re  the  petition  of  the  aforesaid  creditors 
to  review  order  of  February  26,  1948. 

12.  The  Memorandum  Opinion  of  Federal  Dis- 
trict Judge  Ben  Harrison  reversing  the  order  of  the 
Referee  on  the  Petition  for  Review  of  Aaron  Levin- 
son,  Bank  of  America,  Leo  Brill,  F.  W.  Boltz  Cor- 
poration and  Victor  Kramer. 

13.  Minute  Order  of  Federal  District  Judge  Ben 
Harrison,  dated  on  or  about  December  16,  1948, 
reversing  the  order  of  the  Referee  on  the  Petition 
for  Review  of  Aaron  Levinson,  Bank  of  America, 
Leo  Brill,  F.  W.  Boltz,  and  Victor  Kramer. 

14.  Findings  of  Fact  and  Conclusions  of  Law 
and  Order  granting  Petition  for  Review  and  re- 
versing Order  of  Referee  Approving  Compromise, 
signed  by  District  Judge  Ben  Harrison  and  entered 
on  or  about  May  26,  1949,  in  Judgment  Book  58, 
page  475. 

15.  Notice  of  Appeal  filed  by  Wil-Rud  Corpora- 
tion on  or  about  June  21,  1949. 

16.  The  order  of  Referee  Hugh  L.  Dickson 
entered  on  October  22,  1947,  confirming  and  approv- 
ing sale  to  Wil-Rud  Corporation,  a  corporation. 
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17.  Statement  of  Appellant's  Points  Intended  to 
Be  Relied  Upon  on  Appeal. 

B.  Portions  of  the  Record  to  Be  Photostated  As 
Requested  by  Appellant. 

1.  Petitioners'  Exhibit  No.  1,  being  Itemization 
of  Inventory  Shortages. 

2.  Petitioners  Exhibit  No.  2,  being  Inventory  of 
Assets. 

Dated  this  7  day  of  October,  1949. 
Respectfully  submitted, 
CHARLES  KATZ, 
By  /s/  SAMUEL  W.  BLUM, 

Attorneys  for  Appellant. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed]  :    Filed  Oct.  12,  1949. 


At  a  Stated  Term,  to  wit :  The  October  Term  1949, 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  held  in  the  Court  Room  thereof,  in  the  City 
and  County  of  San  Francisco,  in  the  State  of  Cali- 
fornia, on  Wednesday  the  second  day  of  November 
in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  forty-nine. 

Present :  Honorable  Willian  Healy, 
Circuit  Judge,  Presiding, 
Honorable  Homer  T.  Bone, 
Circuit  Judge, 
Honorable  Walter  L.  Pope, 
Circuit  Judge. 
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[Title  of  Cause.] 

ORDER  THAT  EXHIBIT  2 
NEED  NOT  BE  PRINTED 

Good  cause  therefor  appearing,  It  Is  Ordered  that 
Petitioner's  Exhibit  2,  Inventory  of  Assets,  a  ninety- 
four  page  itemization,  need  not  be  reproduced  in  the 
printed  transcript  of  record  but  will  be  considered 
by  the  court  in  its  original  form. 


No.  12309. 
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United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


the  Matter  of 

California  Associated  Products  Co.,  a  corporation, 
doing  business  as  Yankee  Doodle  Root  Beer  Bot- 
;-   TLiNG  Company, 

Bankrupt. 


''il-Rud  Corporation, 


A.  Lynch,  et  al, 
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Appellant, 
Appellees. 


APPELLANT'S  OPENING  BRIEF. 


Charles  J.  Katz, 
1220  Garfield  Building,  Los  Angeles  14, 
Counsel  for  Appellant. 
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No.  12309. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


In  the  Matter  of 

California  Associated  Products  Co.,  a  corporation, 
doing  business  as  Yankee  Doodle  Root  Beer  Bot- 
tling Company, 

Bankrupt. 


WiL-RuD  Corporation, 
E.  A.  Lynch,  et  al., 


Appellant, 
vs. 

Appellees. 


APPELLANT'S  OPENING  BRIEF. 


Introductory  Statement. 

This  is  an  appeal  by  Wil-Rud  Corporation,  a  party 
aggrieved,  from  a  certain  Order  of  the  United  States 
District  Court,  Southern  District  of  CaHfornia,  Honor- 
able Ben  Harrison,  Judge  presiding,  entered  on  May  26, 
1949,  granting  the  Petition  for  Review  of  Aaron  Levin- 
son,  Bank  of  America,  National  Trust  and  Savings  Asso- 
ciation, Leo  Brill,  F.  W.  Boltz  Corporation,  and  Victor 
Kramer,  and  reversing  the  Order  of  Referee  Approving 
Compromise,  dated  February  26,  1948,  wherein  the 
Referee  had  approved  a  compromise  between  E.  A. 
Lynch,  Receiver,  and  Wil-Rud  Corporation. 

Appellant,  Wil-Rud  Corporation,  is  the  purchaser  of 
certain  assets  of   the  bankrupt  from  the  Receiver,   free 
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and  clear  of  all  liens,  incumbrances,  and  charges,  at  a 
sale  held  in  open  Court  before  the  Referee  on  October  15, 
1947.  By  the  terms  of  the  Order  of  Confirmation  of  Sale 
the  payment  of  the  purchase  price  of  $161,000.00  was  to 
be  made  concurrently  with  the  delivery  of  the  assets  by  the 
Receiver  to  the  purchaser,  Wil-Rud  Corporation.  There- 
after, appellant,  Wil-Rud  Corporation,  asserted  that  all 
the  assets  purchased  were  not  delivered  to  it  by  the  Re- 
ceiver, and  that  certain  of  said  assets  so  purchased  were 
not  free  and  clear  of  all  liens,  incumbrances,  and  charges. 
This  caused  a  controversy  between  Wil-Rud  and  the  Re- 
ceiver, and  a  hearing  was  had  before  the  Referee  who  in- 
dicated that  he  would  uphold  the  claims  of  Wil-Rud.  As 
a  result  considerable  negotiations  were  had  between  Wil- 
Rud  and  the  Receiver  culminating  in  the  filing,  by  the 
Receiver,  of  a  Petition  for  Leave  to  Compromise  Con- 
troversy. After  due  notice,  a  hearing  upon  said  petition 
was  held  before  the  Referee  who  made  an  order  approv- 
ing the  compromise,  by  which,  among  other  things,  Wil- 
Rud  was  allowed  a  credit  of  $18,500.00  upon  the  purchase 
price. 

The  appellees,  Aaron  Levinson,  Bank  of  America,  Na- 
tional Trust  and  Savings  Association,  Leo  Brill,  F.  W. 
Boltz  Corporation,  and  Victor  Kramer,  are  unsecured 
creditors  of  the  bankrupt.  They  filed  a  Petition  for  Review 
of  the  Referee's  order  approving  the  compromise,  and  on 
May  26,  1949,  an  order  of  the  District  Court  was  entered 
granting  the  said  Petition  for  Review  and  reversing  the 
Referee's  order  approving  the  compromise. 

The  District  Court  not  only  reversed  the  Referee's  ap 
proval  of   the  compromise,  btit  went  much  further  and 
attempted  to  and  purportedly  did  determine  on  the  merits 
the   actu^xl   controversy    between    Wil-Rud  and   the   Re- 


1 


— 3— 

ceiver,  which  was  the  subject  matter  of  the  disputes 
between  them,  thereby  depriving  Wil-Rud  of  its  day  in 
Court  on  the  merits  of  said  disputes.  This  the  District 
Court  could  not  do  upon  the  Petition  for  Review.  It  could 
either  approve  or  reject  the  compromise ;  it  certainly  could 
not  determine  the  merits  of  the  disputes  between  Wil-Rud 
and  the  Receiver  upon  such  petition. 

Appellee,  E.  A.  Lynch,  is  the  Receiver  and  Trustee  of 
said  bankrupt.  He  has  not  appealed  from  the  aforesaid 
Order  of  the  District  Court,  but  has  been  named  as  an 
appellee  herein,  as  his  rights  and  interest  in  the  matter 
will  be  materially  affected  by  the  determination  of  this 
appeal. 

Statement  of  Jurisdiction. 

1.  The  statutory  provisions  believed  to  sustain  the 
jurisdiction  of  the  District  Court  are  as  follows:  U.  S. 
C.  A.,  Title  11,  Section  1,  subdivision  10,  as  amended, 
providing  that  ".  .  .  courts  of  bankruptcy  shall  include 
the  District  Courts  of  the  United  States  .  .  ."  (Bank- 
ruptcy Act,  Sec.  1,  sub.  10);'  U.  S.  C.  A.,  Title  11,  Sec- 
tion 11,  subdivision  (a),  as  amended,  providing  that  "The 
courts  of  the  United  States  hereinbefore  defined  as  courts 
of  bankruptcy  are  hereby  created  courts  of  bankruptcy  and 
are  hereby  invested,  within  their  respective  territorial 
limits  .  ,  .  with  such  jurisdiction  at  law  and  in  equity 
as  will  enable  them  to  exercise  original  jurisdiction  in 
proceedings  under  this  title  .  .  ."  (Bankruptcy  Act, 
Sec.  2);  U.  S.  C.  A.,  Title  11,  Chapter  11,  Sections  701 
to  799,  as  amended,  entitled,  and  providing  for  "Arrange- 
ments," meaning  ".    .    .    any  plan  of  a  debtor  for  the  set- 


^All  references  to  the  Bankruptcy  Act  refer  to  the  Chandler  Act, 
as  amended. 
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tlement,  satisfaction,  or  extension  of  time  of  payment 
of  his  unsecured  debts  upon  any  terms;  .  .  ."  (Bank- 
ruptcy Act,  Chap.  XI,  Sees.  301  to  399) ;  U.  S.  C.  A., 
Title  11,  Section  50,  as  amended,  providing  "The  receiver 
or  trustee  may,  with  the  approval  of  the  court,  compromise 
any  controversy  arising  in  the  administration  of  the  estate 
upon  such  terms  as  he  may  deem  for  the  best  interests 
of  the  estate."  (Bankruptcy  Act,  Sec.  27);  U.  S.  C.  A., 
Title  11,  Section  67c,  as  amended,  providing  that  "A  per- 
son aggrieved  by  an  order  of  a  referee  may,  ...  file 
with  the  referee  a  petition  for  review  of  such  order  by 
a  judge    .     .     "     (Bankruptcy  Act,  Sec.  39c.) 

2.  The  existence  of  jurisdiction  of  the  District  Court 
is  shown  by  the  following  pleadings: 

(a)  Petition  for  Plan  of  Arrangement  under  U.  S.  C. 
A.,  Title  11,  Chapter  11,  as  amended  (Chap.  XI,  Bank- 
ruptcy Act)  filed  on  July  29,  1947,  by  California  Asso- 
ciated Products  Co.,  a  corporation,  doing  business  as 
Yankee  Doodle  Root  Beer  Bottling  Company,  as  the  then 
debtor,  in  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division,  in  that  cer- 
tain proceedings  entitled,  *Tn  the  Matter  of  California 
Associated  Products  Co.,  a  corporation,  doing  business  as 
Yankee  Doodle  Root  Beer  Bottling  Company,  Debtor," 
No.  45137-BH.  By  said  petition  the  aforesaid  debtor 
sought  an  Arrangement  with  its  creditors  under  the  pro- 
visions of  Chapter  XI  of  the  Bankruptcy  Act.     [R.  179.] 

(b)  An  Approval  and  Order  of  Reference  on  July  29, 
1947,  was  made  by  said  District  Court  in  the  aforesaid 
matter,  and  the  said  matter  was  referred  for  all  purposes 
to  Referee  Hugh  L.  Dickson.     [R.  179,  par.  2.] 

(c)  A  Petition  for  Leave  to  Compromise  was  filed 
January  6,  1948,  before  the  Referee,  by  Receiver,  seeking 
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to  compromise  the  controversy  existing  between  Receiver 
and  Wil-Rud  Corporation.     [R.  12-16.] 

(d)  Notice  of  Hearing  of  Petition  to  Compromise  and 
Sale  of  Accounts  Receivable  was  given  to  all  of  the  credi- 
tors, setting  forth  the  time  and  place  of  the  hearing,  and 
the  terms  of  the  proposed  compromise.     [R.  16-19.] 

(e)  Written  Findings  of  Fact,  Conclusions  of  Law, 
and  Order  Approving  Petition  for  Leave  to  Compromise 
Wil-Rud  Corporation  Sale  were  duly  made  and  filed  on 
February  26,  1948,  by  the  Referee,  and  by  said  Order  the 
compromise  set  forth  in  the  aforesaid  petition  was  ap- 
proved, and  Wil-Rud  Corporation  was  allowed  a  credit 
of  $18,500.00  upon  the  purchase  price  of  assets  previously 
purchased  by  it  from  the  Receiver.     [R.  20-24.] 

(f)  Petition  for  Review  of  Referee's  Order  dated  Feb- 
ruary 26,  1948,  by  Judge,  was  filed  with  the  Referee  on 
March  8,  1948,  by  appellees,  Aaron  Levinson,  Bank  of 
America,  National  Trust  and  Savings  Association,  Leo 
Brill,  F.  W.  Boltz  corporation,  and  Victor  Kramer,  to 
review  the  Order  of  the  Referee  approving  said  compro- 
mise by  the  District  Judge.     [R.  25-28.] 

(g)  Order  of  the  Referee  filed  April  26,  1948,  adjudi- 
cating the  debtor  a  bankrupt  after  the  Plan  of  Arrange- 
ment had  failed.     [R.  180,  par.  3.] 

(h)  Written  Findings  of  Fact,  Conclusions  of  Law,  and 
Order  Granting  Petition  for  Review  and  Reversing  Order 
of  Referee  Approving  Compromise  were  filed  by  the  Dis- 
trict Judge  on  May  24,  1949,  and  said  Order  was  entered 
and  docketed  on  May  26,  1949.     [R.  44-48.] 

(i)  By  Order  of  the  District  Judge,  permission  was 
granted  to  the  Wil-Rud  Corporation  to  appear  and  file  a 
brief  in  connection  with  the  Petition  for  Review  and  the 
hearing  thereon.     [R.  44.] 


3.  The  statutory  provisions  believed  to  sustain  the 
jurisdiction  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  are  as  follows:  U.  S.  C.  A.,  Title  11,  Sec- 
tion 47,  subdivision  (a),  as  amended,  providing  "The  Cir- 
cuit Courts  of  Appeal  of  the  United  States  .  .  .  are 
hereby  invested  with  appellate  jurisdiction  from  the  sev- 
eral courts  of  bankruptcy  in  their  respective  jurisdictions 
in  proceedings  in  bankruptcy,  either  interlocutory  or  final, 
and  in  controversies  arising  in  proceedings  in  bankruptcy 
to  review,  affirm,  revise  or  reverse,  both  in  matters  of  law 
and  in  matters  of  fact  .  .  ."  (Bankruptcy  Act,  Sec. 
24a);  U.  S.  C.  A.,  Title  11,  Section  47,  subdivision  (b), 
as  amended,  providing  "Such  appellate  jurisdiction  shall 
be  exercised  by  appeal  and  in  the  form  and  manner  of  an 
appeal."  (Bankruptcy  Act,  Sec.  24b);  U.  S.  C.  A.,  Title 
11,  Section  48,  subdivision  (a),  as  amended,  providing 
"Appeals  under  this  title  to  the  Circuit  Court  of  Appeals 
of  the  United  States  .  .  .  shall  be  taken  within  thirty 
days  after  written  notice  to  the  aggrieved  party  of  the 
entry  of  the  judgment,  order  or  decree  complained  of, 
...  .or  if  such  notice  be  not  served  and  filed,  then 
within  forty  days  from  such  entry."  (Bankruptcy  Act, 
Sec.  25,  sub.  a.) 

The  existence  of  jurisdiction  of  the  Court  of  Appeals 
is  shown  by  the  following: 

(a)  The  Order  of  the  District  Judge  granting  the  Peti- 
tion for  Review  and  reversing  the  Order  of  Referee  Ap- 
proving Compromise  was  entered  and  docketed  on  May 
26,  1949.    [R.  48.] 

(b)  The  Notice  of  Appeal  from  the  aforesaid  Order  of 
the  District  Court  was  filed  by  appellant  with  the  Clerk 
of  the  District  Court  on  June  21,  1949.     [R.  49.] 
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(c)  Concurrently  with  the  filing  of  the  Notice  of  Ap- 
peal, to-wit,  on  June  21,  1949,  appellant  filed  with  the 
Clerk  of  the  District  Court  a  Bond  for  Costs  on  Appeal 
as  required  by  law.     [R.  180,  sub.  14.] 

Statement  of  the  Case. 
A.     The  Pleadings  and  the  Issues. 

1.      The  Order  Confirming  and  Approving  Sale. 

On  October  22,  1947,  the  Referee  signed  and  filed  an 
Order  confirming  and  approving  the  sale  of  certain  assets 
by  the  Receiver  to  Wil-Rud  Corporation.  Said  Order  was 
made  a  part  of  the  Referee's  Certificate  on  Review.  [R. 
35].  Since  the  controversy  involved  stems  from  said  sale, 
the  pertinent  portions  of  said  Order  become  important. 
The  following  are  the  material  terms  thereof: 

"Now,  Therefore,  the  undersigned  Referee  does 
hereby  approve  and  confirm  the  sale  by  E.  A.  Lynch, 
as  Receiver  in  the  within  estate,  of  certain  personal 
property,  hereinafter  described,  to  Wil-Rud  Corpora- 
tion, a  corporation,  for  a  cash  consideration  to  be 
paid  to  said  E.  A.  Lynch,  as  Receiver,  in  the  sum  of 
$161,000.00,  delivery  of  the  assets  to  be  made  upon 
the  signing  of  the  within  order,  and  payment  therefor 
to  he  made  concurrently  with  delivery  to  the  buyer.^ 

"1.  The  Receiver,  by  this  order,  is  deemed  to  have 
sold,  and  does  sell  to  the  buyer,  all  machinery,  fix- 
tures, equipment,  all  inventory,^  all  lessee's  improve- 
ments, all  furnishings,  all  supplies,  and  all  finished 
and  unfinished  products  of  every  class  and  character 
and  description  whatsoever  located  at  3631  Union 
Pacific  Avenue,  Los  Angeles,  California,  together 
with  all  the  other  physical  assets  of  the  debtor  corpo- 
ration, zuheresoever  situated,^  and  together  with  all 
of  the  physical  assets  of  every  class  and  character 
of  the  Yankee  Doodle  Root  Beer  Company,  a  corpo- 


ration,  as  of  December  15,  1947,  at  5:00  o'clock 
P.  M. ;  all  of  said  items  are  sold  free  and  clear  of  any 
liens,  charges,  and  encimihrances^  save  and  except 
a  balance  owing  on  a  sales  contract  to  the  Los  An- 
geles Water  Softener  Company  in  the  sum  of  $1,- 
699.17,  which  balance  the  purchaser  assumes  and 
agrees  to  pay."     [R.  3-4.] 

The  Order  further  provided  for  the  transfer  by  Re- 
ceiver to  buyer  of  all  right,  title  and  interest  of  the  estate 
in  and  to  a  certain  lease,  together  with  any  arrangement 
or  understanding  which  certain  officers  of  the  debtor  may 
have  had  with  the  owner  for  any  extension  thereof,  or  for 
any  new  lease;  said  Order  also  transferred  to  buyer  all 
issued  and  outstanding  shares  of  capital  stock  of  Yankee 
Doodle  Root  Beer  Company,  and  all  ownership,  right, 
title  and  interest  of  the  estate  in  and  to  patents,  processes, 
formulae,  good  will,  copyright,  trade  names,  trade  marks, 
royalties,  licensing  agreements.  The  last  provision  ex- 
cluded certain  assets  from  the  sale,  none  of  which  are  in- 
volved herein.     [R.  4-7.] 

-  It  is  apparent  that  the  terms  of  the  aforesaid  Order 
made  payment  of  the  purchase  price  by  buyer  concurrent 
with  the  delivery  to  it  of  the  assets,  and  included,  among 
the  assets  sold,  "all  inventory,"  and  **all  the  other  physical 
assets  of  the  debtor  corporation,  ivheresoever  situated." 

2.      Petition  for  Order  to  Show  Cause  re  Wil-Rud 
Corporation  Sale. 

Upon  the  signing  of  the  Order  of  Confirmation,  Wil-Rud 
paid  the  Receiver  $100,000.00,  and  certain  assets  were  de- 
livered to  it.  Wil-Rud,  however,  claimed  that  all  assets 
purchased  were  not  delivered  to  it,  and  that  its  obligation 
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to  pay  the  purchase  price,  by  the  terms  of  said  Order, 
was  conditioned  upon  receipt  of  the  assets  purchased. 

On  October  31,  1947,  the  Receiver  filed  the  afore- 
mentioned petition  to  recover  the  balance  of  the  purchase 
price.  This  petition  also  was  attached  to  the  Referee's 
Certificate  on  Review.     [R.  35.] 

The  Receiver  alleged  the  sale  on  October  15,  1947,  and 
the  confirmation  thereof  by  written  Order  on  October  22, 
1947.  That  $100,000.00  of  the  purchase  price  was  paid, 
and  that  $61,000.00  remained  unpaid;  that  Wil-Rud  de- 
sired an  adjustment  thereof  in  that,  based  upon  an  inven- 
tory prepared  by  Receiver,  certain  items  of  personal  prop- 
erty were  missing,  valued  at  $15,488.99,  and  that  errors 
existed  in  the  inventory  in  the  sum  of  $3,463.17,  making 
a  total  difference  claimed  of  $18,952.16.  The  Receiver 
then  alleged  that  all  assets  sold  were  tendered  to  pur- 
chaser; that  the  $61,000.00  was  due  without  any  allow- 
ance of  offsets,  in  that  the  sale  was  not  predicated  upon 
the  inventory,  but  was  made  solely  in  accordance  with  the 
Order  confirming  the  sale.     [R.  8-9.] 

3.      Petition  for  Leave  to  Compromise  re  Wil-Rud 
Corporation  Sale. 

The  proceedings  directly  involved  in  this  appeal  begin 
with  the  aforementioned  Petition  for  Leave  to  Compro- 
mise filed  by  the  Receiver  on  January  6,  1948,  with  the 
Referee.  Receiver  therein  alleged  that  on  October  15, 
1947,  Wil-Rud  Corporation  purchased  certain  assets  for 
$161,000.00;  that  certain  differences  arose  between  pur- 
chaser and  Receiver;  that  the  purchaser  contended  that  it 
bought  all  those  physical  assets  reflected  by  a  certain 
inventory  filed  in  the  Debtor  Proceedings,  being  Respond- 
ent's Exhibit  No.  2,  introduced  by  Receiver  at  the  hearing 
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before  the  Referee  on  November  7,  1947.  That  at  this 
hearing,  Wil-Rud  Corporation  contended  that  it  was  en- 
titled to  an  adjustment  on  inventory  shortages  in  the  sum 
of  $19,336.86.  That  subsequent  thereto,  Wil-Rud  Corpo- 
ration presented  additional  claims,  based  upon  page  88-a 
of  said  inventory,  itemizing  a  total  of  $47,976.29  worth 
of  root  beer  bottles  and  cases  alleged  to  be  in  the  vicinity 
or  territory  of  Los  Angeles,  California;  that  the  debtor 
had  taken  deposits  of  60  cents  per  case  from  its  customers, 
who  by  virtue  of  possession  of  the  cases  and  bottles  had  a 
lien  thereon  until  the  60  cents  was  repaid;  that  purchaser 
had  other  claims,  contending  that  it  paid  warehouse  and 
other  charges  on  items  purchased  free  and  clear. 

The  petition  stated  Receiver  contended  that  the  assets 
were  sold  "where  is,  as  is"  as  of  October  15,  1947,  but 
that  there  was  merit  to  the  Wil-Rud's  claims,  since  the 
issues  as  to  the  inventory  shortages  had  been  submitted, 
to  the  Referee  on  November  7,  1947,  and  that  at  said 
hearing  the  Referee  had  indicated  that  he  would  determine 
that  matter  in  favor  of  purchaser. 

The  petition  then  alleged  that  after  a  full  and  complete 
inter-change  of  facts,  numerous  conferences  and  negotia- 
tions, a  compromise  and  settlement  was  offered  by  Wil- 
Rud,  which  was  recommended  by  the  Receiver  as  being 
for  the  best  interests  of  the  said  estate,  as  follows : 

(a)  That  a  credit  of  $18,500.00  would  be  allowed  upon 
the  purchase  price,  making  the  same  $142,500.00,  and  leav- 
ing a  balance  of  $17,500.00  thereon,  which  purchaser 
would  pay  upon  approval  of  the  compromise. 

(b)  That  purchaser  offered  to  buy  certain  outstand- 
ing accounts  receivable,  and  agreed  to  hold  Receiver  free 
and  harmless  of  refunds  up  to  60  cents  per  case,  contain- 
ing twenty-four  bottles,  surrendered  to  the  purchaser. 
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(c)  That  all  claims  of  every  kind,  nature  and  char- 
acter which  either  Receiver  or  Wil-Rud  had  against  the 
other,  would  be  settled. 

The  prayer  requested  that  due  notice  to  creditors  be 
given ;  that  a  hearing  be  had,  and  that  the  said  compromise 
be  approved.     [R.  12-16.] 

4.  Notice  of  Hearing  on  Petition  to  Compromise. 

This  notice  stated  that  a  meeting  of  the  creditors  would 
be  held  on  January  29,  1948,  at  the  Referee's  Court  Room 
to  hear  the  petition  of  the  Receiver  to  compromise,  and 
set  forth  therein  the  dispute,  the  various  contentions  in 
respect  thereto,  and  the  terms  of  the  proposed  compromise. 
[R.  16-19.] 

5.  Findings    of    Fact,    Conclusions   of    Law,    and 
Order  Approving  Petition  to  Compromise. 

After  a  hearing,  the  Referee  approved  the  compromise, 
excluding  therefrom  the  accounts  receivable,  and  on  Feb- 
ruary 26,  1948,  made  and  filed  his  Findings  of  Fact, 
Conclusions  of  Law,  and  Order.  The  Referee  found  as 
true  the  appointment  and  qualification  of  the  Receiver; 
that  a  controversy  existed  between  Receiver  and  Wil-Rud 
and  that  their  contentions  were  as  set  forth  in  the  petition ; 
that  Wil-Rud  Corporation  could  reasonably  contend  that 
it  was  entitled  to  an  adjustment  of  $28,000.00;  that  it 
was  for  the  best  interests  of  the  estate  to  permit  the  com- 
promise of  the  pending  matters,  and  other  claims  by  al- 
lowing a  reduction  of  $18,500.00  on  the  purchase  price, 
thereby  reducing  the  same  to  $142,500.00,  and  leaving 
a  balance  of  $17,500.00  due  and  payable.  That  certain 
of  the  objecting  creditors  (constituting  some  of  appellees 
herein)  had  approved  a  bid  of  $135,000.00  and  had  sub- 
mitted it  to  the  Court  on  October  15,  1947,  and  requested 
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the  Court  not  to  accept  any  higher  bids.  That  on  Novem- 
ber 7,  1947,  the  Court  had  considered  the  claims  of  Wil- 
Rud  Corporation  concerning  shortages,  and  had  indicated 
from  the  bench  that  it  appeared  from  the  evidence  that 
the  purchaser  had  rehed  upon  the  inventory  prepared  in 
said  estate  and  therefore  was  entitled  to  pro  rata  credits 
for  the  shortages  in  the  inventory.  That  as  a  part  of 
said  compromise,  purchaser,  Wil-Rud  Corporation,  was  to 
hold  the  Receiver  harmless  for  any  refunds  on  cases  up 
to  60  cents  per  wooden  case  containing  twenty-four  bot- 
tles. That  upon  payment  of  the  $17,500.00,  all  claims 
of  Wil-Rud  Corporation  and  Receiver  as  against  the  other 
arising  from  said  sale  would  be  compromised  and  settled 
in  full.  That  it  would  be  an  unwise  expense  to  direct 
the  Receiver  to  quiet  the  title  of  the  many  hundred  retail- 
ers with  whom  the  Debtor  had  dealt,  to  enable  Receiver 
to  surrender  the  wooden  cases  and  bottles  to  Wil-Rud  Cor- 
poration, free  and  clear  of  any  claims;  that  it  would  be 
cheaper  for  the  Receiver  to  complete  the  proposed  comr 
promise  than  attempt  to  deliver  approximately  25,000 
c-ases  free  and  clear  of  all  claims,  pursuant  to  the  represen- 
tations contained  on  page  88-a  of  the  inventory  described 
in  Paragraph  II  of  the  Petition  for  Leave  to  Compromise. 
Referee  found  that  it  was  not  for  the  best  interests  of 
the  estate  to  approve  the  proposed  sale  of  the  accounts 
receivable  and  therefore  did  not  include  the  same  as  a  part 
of  the  approved  compromise  and  settlement.  ■ 

The  Referee  then  made  the  following  Conclusions  of  1 
Law:  That  it  would  be  for  the  best  interests  of  the 
estate  to  approve  the  compromise  and  settlement  sub- 
mitted in  the  petition,  excepting  therefrom  the  sale  of 
the  accounts  receivable,  and  that  the  objections  to  the  pro- 
posed compromise  and  settlement  were  not  well  taken. 
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Based  upon  the  foregoing,  the  Referee  made  the  follow- 
ing Order :  That  the  petition  of  E.  A.  Lynch,  as  Receiver, 
to  compromise  and  settle  the  claims  involved  in  the  sale 
to  the  Wil-Rud  Corporation  be,  and  the  same  was  ap- 
proved. That  Wil-Rud  Corporation  was  ordered  to  pay 
the  Receiver  the  balance  of  $17,500.00  upon  the  purchase 
price,  and  Wil-Rud  was  ordered  to  hold  the  Receiver,  and 
the  said  estate,  harmless  from  any  claims  for  refunds  on 
cases  up  to  60  cents  per  wooden  case.     [R.  20-24.] 

6.     Petition  for  Review  of  Referee's  Order. 

Thereafter,  and  on  March  8,  1948,  Aaron  Levinson, 
Bank  of  America,  National  Trust  and  Savings  Associa- 
tion, Leo  Brill,  F.  W.  Boltz  Corporation,  a  California 
corporation,  and  Victor  Kramer  filed  with  said  Referee 
the  aforesaid  Petition  for  Review,  alleging  therein  that 
each  of  the  petitioners  was  a  creditor  of  the  said  debtor, 
having  aggregate  claims  in  excess  of  $200,000.00.  That 
the  Receiver  filed  a  Petition  for  Leave  to  Compromise  the 
asserted  claim  by  Wil-Rud  and  prayed  that  the  same  be 
approved  and  that  they  had  appeared  at  the  hearing  of  said 
petition.  That  on  February  26,  1948,  an  Order  was 
made  by  the  Referee  granting  the  petition,  setting  forth 
the  substance  of  said  Order.  The  petition  then  alleged 
that  the  said  Order  was  erroneous  as  follows : 

(a)  That  neither  the  Receiver  nor  Referee  gave  the 
creditors  any  information  in  the  notice  to  them  as  to 
the  nature  of  the  claims,  the  amount  of  the  claims,  or  the 
shortages  claimed  by  the  Wil-Rud  Corporation. 

(b)  That  nowhere  in  the  proceedings,  or  in  the  notice 
to  creditors,  did  it  appear  what  the  shortages  were  or  on 
what  Wil-Rud  Corporation  based  its  contentions  that  it 
was  entitled  to  an  adjustment  on  inventory  shortages  in 
the  sum  of  $19,336.88. 
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(c)  That  the  claims  of  Wil-Rud  Corporation  based  on 
inventory  shortages  was  without  merit,  since  the  Order 
confirming  the  sale  transferred  to  Wil-Rud  Corporation 
all  right,  title  and  interest  of  the  estate,  of  all  machinery, 
etc.,  located  at  3631  Union  Pacific  Avenue,  Los  Angeles, 
California,  together  with  other  physical  assets  of  the 
Debtor  corporation  "wherever  situate  .  .  .  as  of  Octo- 
ber 15,  1947,  at  5:00  o'clock  p.m." 

(d)  That  the  claim  of  Wil-Rud  that  Debtor's  customers 
who  had  deposited  60  cents  with  Debtor  had  a  lien  on  each 
wooden  case  was  without  merit. 

(e)  That  the  claimed  lien  was  conjectural. 

(f)  That  the  record  did  not  show  how  the  Receiver 
arrived  at  the  amount  of  $18,500.00  allowed  the  purchaser. 

(g)  That  there  was  no  substantial  evidence  introduced 
upon  which  the  merits  or  demerits  of  the  Petition  for 
Leave  to  Compromise  could  be  determined. 

(h)  That  the  merits  of  the  claims  of  Wil-Rud  Corpora- 
tion first  should  have  been  determined  before  approval  of 
the  compromise. 

(i)  That  no  substantial  evidence  was  offered  to  show 
that  the  proposed  compromise  was  for  the  best  interest 
of  the  creditors.     [R.  25-28.] 

7.     Referee's  Certificate  on  Review. 

The  Referee  prepared  and  presented  to  the  District 
Judge  his  Certificate  on  Review,  stating  in  substance  that 
E.  A.  Lynch  was  the  duly  appointed,  qualified  and  acting 
Receiver  in  the  within  Chapter  XI  reorganization  pro- 
ceedings, and  pursuant  to  Order  of  Appointment  he  took 
possession  and  continued  operation  of  the  business  previ- 
ously conducted  by  Debtor,  consisting  primarily  of  bottling 
of  root  beer  and  the  sale  of  the  root  beer  extracts.    That 
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the  major  portion  of  the  physical  assets  involved  were 
located  at  the  main  bottling  plant,  3631  Union  Pacific 
Avenue,  Los  Angeles,  California,  and  that  in  the  adminis- 
tration of  the  estate,  it  became  advisable  for  the  Receiver 
to  attempt  to  sell  the  assets  of  said  estate.  That  after 
due  notice  to  creditors,  hearings  were  held  before  the 
Court  on  September  15,  October  7,  and  October  15,  1947. 
That  on  October  15,  1947,  Aaron  Levinson,  on  behalf  of 
C.  Ray  Miller,  read  to  the  Court  an  offer  of  $135,000.00 
for  the  assets  of  the  Debtor  corporation,  and  had  requested 
the  Court  to  accept  that  offer,  and  not  to  permit  competi- 
tive bidding  for  the  assets.  That  said  attorney  purported 
to  submit  the  offer  and  the  request  that  it  be  approved, 
on  behalf  of  the  members  of  the  Committee  of  Creditors, 
which  included  Aaron  Levinson,  Bank  of  America,  Na- 
tional Trust  and  Savings  Association,  and  F.  W.  Boltz 
Corporation,  three  of  the  creditors  petitioning  for  review. 
Referee  then  stated  that  he  opened  the  matter  for  competi- 
tive bidding  and  that  Wil-Rud  Corporation  made  the  high- 
est and  best  bid,  offering  $161,000.00  cash  for  the  assets. 
That  on  October  22,  1947,  said  Referee  signed  an  Order 
confirming  the  sale,  and  possession  of  said  assets  was 
given  to  Wil-Rud.  That  thereafter  a  dispute  developed 
between  the  Receiver  and  purchaser,  and  pursuant  to  a 
verified  petition,  an  Order  to  Show  Cause  was  issued 
directing  the  purchaser  to  appear  before  the  Referee  on 
November  7,  1947,  to  show  cause  why  the  balance  of  the 
purchase  price  should  not  be  paid.  At  said  time  the  Wil- 
Rud  Corporation  had  paid  $100,000.00  toward  the  pur- 
chase price;  that  the  Committee  of  Creditors  had  been  in- 
formed of  the  Order  to  Show  Cause,  and  some  of  them 
were  present  at  the  hearing.  That  from  the  evidence  pre- 
sented it  appeared  to  the  Referee  that  Wil-Rud  Corpora- 
tion had  submitted  its  bid  in  reliance  upon  the  inventory 
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admittedly  shown  by  Receiver's  representative  to  Samuel 
C.  Rudolph,  purchaser's  representative.  That  at  the  hear- 
ing on  November  7,  1947,  Exhibit  1  was  introduced,  re- 
flecting the  claimed  inventory  shortages  totalling  a  gross 
amount  of  $18,952.16.  That  Exhibit  2  introduced  at  said 
hearing  was  the  inventory  which  was  relied  upon  by  the 
purchaser  in  making  its  bid.  That  at  this  hearing  the 
Referee  had  indicated  that  he  would  rule  that  the  pur- 
chase was  made  pursuant  to  the  inventory,  and  that  a  pro 
rata  allowance  would  be  made  to  the  bidder.  That  on 
November  7,  1947,  there  also  was  brought  to  the  Court's 
attention  that  the  purchaser  was  contending  for  an  ad- 
justment involving  wooden  cases  and  bottles  used  by  the 
Debtor  in  the  sale  and  delivery  of  its  root  beer  products. 
That  thereafter  a  petition  was  filed  by  Receiver  to  com- 
promise the  claims  of  Wil-Rud  Corporation  centering  upon 
two  problems:  First,  the  inventory  shortages  covered  in 
the  hearing  held  on  November  7,  1947;  and  second,  a 
contention  by  the  purchaser  that  the  items  contained  on 
page  88-a  of  the  inventory  could  not  be  delivered  free 
and  clear  to  the  purchaser  in  that  retail  distributors  had 
possession  of  the  wooden  cases  and  bottles  involved  and 
had  paid  60  cents  per  case  as  a  deposit  thereon,  and  there- 
fore had  a  lien  for  the  amount  of  60  cents  per  case  predi- 
cated on  their  possession  of  the  cases.  That  the  gross 
amount  in  value  of  the  cases  and  bottles  involved  was 
$47,976.29,  and  if  this  figure  were  recognized,  then  40 
per  cent  thereof  would  be  the  pro-rated  deduction  allow- 
able to  the  purchaser.  On  the  other  hand,  25,807  wooden 
cases  were  involved,  and  if  the  estate  were  required  to  pay 
60  cents  per  case  to  clear  any  claim  of  lien  against  the 
cases,  the  total  involved  would  be  $15,484.20.  That  after 
due  written  notice  to  creditors  and  interested  parties,  a 
hearing  was  had  upon   the  petition  of  the  Receiver  to 
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compromise,  including  the  aforesaid  claims  of  Wil-Rud 
Corporation,  and  all  other  claims  which  Wil-Rud  might 
have  on  the  basis  that  an  $18,500.00  reduction  would  be 
allowed  on  the  total  purchase  price,  making  the  net  amount 
payable  to  the  estate  $142,500.00,  and  after  allowing  all 
payments  previously  made,  the  balance  remaining  would 
then  be  $17,500.00,  and  in  addition  thereto  Wil-Rud  Cor- 
poration agreed  to  hold  the  Receiver  harmless  of  any 
claims  or  refunds  arising  from  any  attempts  to  return 
the  cases  by  the  distributors.  That  the  hearing  on  said 
petition  was  had  on  January  29,  1948.  That  included 
at  said  hearing  was  a  petition  to  sell  outstanding  ac- 
counts receivable,  but  after  a  consideration  of  the  facts 
involved,  the  Referee  denied  the  petition  to  sell  and  directed 
the  Receiver  to  make  his  own  collections.  That  on  Janu- 
ary 29,  1948,  the  Referee  took  the  testimony  of  certain 
witnesses,  to-wit,  Ralph  J.  Yates,  the  accountant  employed 
by  Receiver  and  the  testimony  of  Wolf  Wilder  and  Samuel 
C.  Rudolph,  as  agents  of  the  purchaser,  Wil-Rud  Corpo- 
ration. That  after  considering  the  facts,  the  arguments  of 
counsel,  and  the  objections  of  various  creditors,  the 
Referee  determined  that  it  would  be  for  the  best  interests 
of  the  estate  to  approve  the  petition  to  compromise.  The 
Referee  further  stated  that  he  was  convinced  that  the  pur- 
chaser had  relied  upon  the  written  inventory  handed  to 
its  agents  in  preparation  for  bidding  upon  the  assets. 
That  the  Referee  further  was  convinced  that  the  physical 
assets  were  sold  free  and  clear  to  the  purchaser,  and  that 
there  was  a  strong  possibility  that  the  Receiver  could  not 
deliver  clear  title  to  the  wooden  cases  and  bottles  involved 
without  compensating  the  distributors  to  the  extent  of  60 
cents  per  wooden  case,  since  the  distributors  had  possession 
of  the  cases  and  appeared  to  have  a  claim  of  lien  thereon 
until  the  60  cents  deposit  was  returned,  and  that  in  addi- 
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tion  thereto  there  was  involved  the  practical  problem  of 
quieting  title  to  thousands  of  wooden  cases  located  in  the 
hands  of  thousands  of  vendees.  That  under  all  circum- 
stances, considering  the  legal  and  equitable  problems  in- 
volved, and  the  possibility  of  adverse  rulings  against  the 
Receiver  in  the  event  of  contested  litigation  and  the  ex- 
pense of  such  litigation,  the  Referee  ordered  the  proposed 
compromise  with  the  Wil-Rud  Corporation  approved,  and 
made  Findings  of  Fact,  Conclusions  of  Law  and  an 
Order  thereon  dated  February  26,  1948.  The  Referee 
also  stated  that  no  order  was  sought,  or  obtained  by  the 
petitioners  for  review  authorizing  the  filing  of  said  peti- 
tion, although  they  were  not  parties  to  the  petition  to 
compromise  the  differences  between  the  Receiver  and  the 
Wil-Rud  Corporation.  The  Referee  recited  that  he  had 
proceeded  in  pursuance  to  Section  27  of  the  Bankruptcy 
Act,  U.  S.  C.  A.,  Title  11,  Chapter  4,  Section  50,  govern- 
ing compromises.  The  Referee  attached  to  the  certificate 
the  following  documents:  The  Reporter's  Transcript  of 
Proceeding  held  on  October  15,  1947;  the  Order  Confirm- 
ing Sale,  dated  October  22,  1947;  Petition  of  Receiver  for 
an  Order  to  Show  Cause  directed  against  Wil-Rud;  Order 
to  Show  Cause  against  Wil-Rud  Corporation,  issued  Octo- 
ber 31,  1947;  Reporter's  Transcript  of  the  hearing  held 
on  November  7,  1947;  Petitioner's  Exhibit  No.  1,  contain- 
ing itemization  of  inventory  shortages;  Petitioner's  Ex- 
hibit No.  2,  being  the  written  inventory  of  the  assets; 
Petition  of  Receiver,  dated  January  6,  1948,  for  Leave 
to  Compromise;  Notice  of  Hearing  on  Petition  for  Leave 
to  Compromise,  dated  January  14,  1948;  Reporter's  Tran- 
script of  hearing  held  on  January  19,  1948;  Findings  of 
Facts  and  Conclusions  of  Law  and  Order,  approving  Peti- 
tion for  Leave  to  Compromise;  Petition  dated  March  4, 
1948,  for  Review  of  the  Referee's  Order.     [R.  29-36.] 
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8.  Findings  of  Fact,  Conclusions  of  Law,  and 
Order  Granting  Petition  for  Review  and  Re- 
versing Order  of  Referee. 

On  December  16,  1948,  the  District  Judge  filed  a 
Memorandum  Opinion  granting  the  Petition  for  Review 
and  Reversing  the  Referee's  Order.  [R.  37-43.]  On  May 
24,  1949,  he  made  and  filed  written  Findings  of  Fact,  Con- 
clusions of  Law,  and  the  Order  Granting  the  Petition 
for  Review  and  Reversing  the  Order  of  Referee  Approv- 
ing Compromise.  This  Order  was  duly  docketed  and  en- 
tered on  May  26,  1949.  The  District  Judge  found  the 
following:  That  E.  A.  Lynch  was  the  duly  qualified  and 
acting  Receiver  and  had  conducted  the  going  business 
of  the  bankrupt  from  his  appointment  on  July  29,  1947, 
to  October  15,  1947.  That  on  October  15,  1947,  he 
brought  on  for  sale  in  open  Court  before  the  Referee  cer- 
tain assets  of  the  Debtor,  at  which  time  there  was  com- 
petitive bidding.  That  a  bid  of  $160,000.00  was  ofifered 
and  thereupon  a  bid  of  $161,000.00  was  made  on  the  same 
terms  by  the  Wil-Rud  Corporation  for  "all  of  the  out- 
standing shares  of  Yankee  Doodle  Root  Beer  Company 
and  for  the  physical  assets  of  California  Associated 
Products."  That  said  bid  and  oflfer  was  accepted  by  the 
Court  and  Receiver,  and  the  sale  was  confirmed  by  Order 
of  Referee,  and  that  Wil-Rud  Corporation  paid  $125,- 
000.00  on  the  purchase  price  of  $161,000.00;  that  the 
business  and  assets  had  been  in  the  possession  of  the 
Receiver  for  a  period  of  time  and  the  Receiver  had  been 
carrying  on  the  business  of  the  bankrupt  corporation. 
That  his  inventory  of  assets  made  at  the  inception  of  the 
proceedings  was  not  corrected  or  adjusted  from  day  to 
day,  and  did  not  purport  to  be  other  than  an  inventory  of 
July  28,  1947,  which  fact  was  made  known  to  all  bidders. 
That  the  assets  were  offered  ''as  is"  without  warranty  as 
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to  quality  or  quantity  and  without  reference  to  inventory. 
That  immediately  after  the  confirmation  of  the  sale,  the 
assets  sold  were  delivered  to  Wil-Rud  Corporation.  That 
the  Referee's  Order  approving  and  confirming  the  sale 
was  approved  in  writing  by  Wil-Rud  Corporation  and 
signed  by  the  Referee  on  October  22,  1947.  That  there- 
after a  controversy  arose  between  the  purchaser  and  Re- 
ceiver, as  set  forth  in  Paragraph  II,  subdivisions  (a)  and 
(b),  of  the  Receiver's  Petition  for  Leave  to  Compromise, 
and  thereafter  the  Receiver  petitioned  for  authority  to 
compromise  the  controversy.  That  ten  days'  notice  was 
given  to  all  creditors  and  upon  the  hearing  the  petitioners 
on  review  objected  to  the  compromise,  and  that  the  record 
failed  to  disclose  any  creditors  in  favor  of  the  compromise. 
That  the  sale  was  not  one  based  upon  the  assets  as  re- 
flected by  the  Receiver's  inventory,  nor  was  the  bid  o:^ 
Wil-Rud  so  made,  and  that  Wil-Rud  was  not  warranted 
in  relying,  and  that  it  did  not  rely  upon  the  inventory  in 
making  its  bid.  That  it  was  not  for  the  best  interests  of 
the  creditors  that  the  proposed  compromise  be  ordered. 
That  no  review  was  taken  at  any  time  by  Wil-Rud  from 
the  Order  of  confirmation  of  sale,  and  that  the  same  be- 
came final  and  that  Wil-Rud  took  no  steps  to  set  aside  said 
sale  or  return  the  property  delivered  to  it  by  Receiver, 

That  the  District  Judge  then  made  the  following  Con- 
clusions of  Law:  That  the  Order  of  October  22,  1947, 
confirming  the  sale  to  Wil-Rud  for  $161,000.00  was  final; 
that  no  review  was  taken  therefrom.  That  the  said  pro- 
ceedings for  compromise  could  not  be  maintained  as  a 
collateral  attack  upon  the  said  Referee's  Order  confirm- 
ing sale.  That  the  equities  were  not  with  the  purchaser 
in  that  there  was  a  $160,000.00  bid  which  was  rejected 
because  Wil-Rud  increased  the  bid  by  $1,000.00,  and  that 
the  said  bid  of  $160,000.00  was  for  the  assets  as  then 
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existing  and  not  with  the  qitab'fications  or  restrictions 
insisted  upon  by  Wil-Rud.  That  the  creditors  of  the 
bankrupt  would  suffer  a  $18,500.00  loss  if  the  Order  of 
compromise  were  approved.  That  Wil-Rud  did  not  dis- 
affirm the  sale  but  took  possession  of  the  assets  and  could 
not  by  a  compromise  attack  the  sale,  and  that  Wil-Rud 
was  bound  by  the  rule  of  caviat  emptor.  That  there  was 
no  evidence  that  anybody  ever  claimed  a  lien  against  the 
property  purchased  by  Wil-Rud,  other  than  the  conditional 
sales  contract  specifically  mentioned. 

Based  upon  the  foregoing,  the  District  Judge  made  an 
order  reversing  the  Referee's  Order,  dated  February  26, 
1948,  approving  the  Receiver's  compromise,  and  denied 
the  petition  to  compromise.     [R.  48.] 

B.     Statement  of  Facts. 

On  July  27,  1947,  California  Associated  Products  Co., 
a  corporation,  doing  business  as  Yankee  Doodle  Root  Beer 
Bottling  Company,  filed  a  Petition  for  Plan  of  Arrange- 
ment under  Chapter  XI  of  the  Bankruptcy  Act  in  the 
Court  below  in  that  certain  proceeding  entitled,  "In  the 
Matter  of  California  Associated  Products  Co.,  a  corpora- 
tion, doing  business  as  Yankee  Doodle  Root  Beer  Com- 
pany, Debtor,"  No.  45137-BH,  seeking  thereby  an  ar- 
rangement with  its  creditors.  Thereupon  an  approval 
and  Order  of  reference  was  made  by  the  Court  and  the 
matter  was  referred  for  all  purposes  to  Referee  Hugh 
L.  Dickson.  [R.  179.]  Also,  on  July  27,  1947,  E.  A. 
Lynch  was  appointed  Receiver,  and  after  qualifying,  took 
possession  of  Debtor's  property,  and  continued  the  opera- 
tion of  the  Debtor's  business  [R.  29;  45],  consisting 
primarily  of  bottling  of  root  beer  and  the  sale  of  root 
beer  extracts.     Most  of  the  physical  assets  involved  were 
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located  at  the  main  bottling  plant  at  3631  Union  Pacific 
Avenue,  Los  Angeles,  California.  [R.  29.]  Thereafter 
Debtor  failed  to  submit  a  satisfactory  plan  of  arrange- 
ment [R.  1]  and  it  became  advisable  for  the  Receiver 
to  sell  the  assets  of  the  estate.  After  due  notice  to  credi- 
tors, hearings  were  held  before  the  Referee  on  September 
25,  October  7  and  October  15,  1947.  [R.  29.]  On  Octo- 
ber 15,  1947,  various  creditors,  including  certain  of  ap- 
pellees, attended,  and  Aaron  Levinson  read  to  the  Court 
a  written  offer  of  $135,000.00  made  by  one  C.  Ray  Miller 
"for  all  of  the  outstanding  shares  of  Yankee  Doodle 
Root  Beer  Company"  and  "for  the  physical  assets  of 
California  Associated  Products"  and  for  all  trade  names, 
trade  marks,  all  formulas,  and  registered  trade  names  and 
lessee's  interest  in  the  lease,  excluding  from  said  assets 
merchandise  held  by  the  Bank  of  America  as  security, 
cash  on  hand,  accounts  and  notes  receivable  and  deposits. 
The  insurance  was  to  be  taken  over  on  a  pro  rata  basis, 
and  title  to  the  property  was  to  be  delivered  free  and 
clear,  except  as  to  the  water  softener.  [R.  51-53.]  Mr. 
Levinson  advised  the  Referee  that  it  was  the  unanimous 
opinion  of  the  creditors  representing  over  $200,000.00  in 
amount  of  claims  (constituting  the  so-called  "Committee 
of  Creditors")  that  the  said  offer  should  be  accepted, 
and  that  the  Receiver  should  be  directed  to  sell  to  said 
bidder  without  further  competitive  bidding.  [R.  29-30; 
53-54.]  This  the  Referee  refused  to  do.  The  matter  was 
opened  for  competitive  bidding  [R.  30;  55],  and  the  assets 
were  sold  to  Wil-Rud  Corporation  for  $161,000.00  [R. 
68;  30]  free  and  clear  of  all  liens,  charges,  and  incum- 
brances, excepting  the  said  water  softener. 

On  October  22,  1947,  the  Referee  signed  and  filed  his 
Order,  which,  among  other  things,  approved  and  confirmed 
the  sale  of  certain  personal  property  to  Wil-Rud  Corpo- 
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ration  for  $161,000.00  cash,  and  further  provided  that 
''delivery  of  the  assets  to  be  made  upon  signing  of  the 
within  order,  and  payment  therefor  to  be  made  concur- 
rently with  delivery  to  the  buyer."  Said  Order  also 
stated  that  the  Receiver  "does  sell  to  the  buyer  all  machin- 
ery, fixtures,  equipment,  all  inventory,  all  lessee's  improve- 
ments, all  furnishings,  all  supplies,  and  all  finished  and 
unfinished  products  of  every  class  and  character  and  de- 
scription whatsoever  .  .  .,  together  with  all  the  other 
physical  assets  of  the  Debtor  corporation,  wheresoever 
situated,  and  together  with  all  of  the  physical  assets  of 
every  class  and  character  of  the  Yankee  Doodle  Root  Beer 
Company,  a  corporation  .  .  . ;  all  of  said  items  are  sold 
free  and  clear  of  any  liens,  charges  and  incumbrances 
.  .  ."  It  thus  became  the  obligation  of  the  Receiver 
under  said  Order  to  deliver  to  Wil-Rud  Corporation  all 
inventory,  together  with  all  of  the  other  physical  assets 
of  the  Debtor  corporation,  zvheresoever  situated,  and  that 
concurrently,  and  only  concurrently  with  said  delivery,  the 
Receiver  was  entitled  to  be  paid  the  sum  of  $161,000.00. 
Wil-Rud's  obligation  to  pay,  by  the  terms  of  said  Order, 
was  conditioned  upon  delivery  to  it  of  the  described  assets. 

Such  delivery  was  not  made.  After  a  checking  of  the 
delivered  items  by  both  Receiver  and  Wil-Rud,  it  was  dis- 
covered that  certain  items  set  forth  in  the  Receiver's 
inventory  were  not  delivered  to,  or  received  by  Wil-Rud, 
who  thereby  asserted  that  it  was  entitled  to  a  credit  upon 
the  purchase  price  for  the  missing  items.  [R.  84-87.] 
On  the  other  hand  the  Receiver  demanded  the  balance  of 
the  purchase  price,  and  on  October  31,  1947,  filed  a  Peti- 
tion for  an  Order  to  Show  Cause,  to  obtain  the  balance 
of  the  purchase  price.  [R.  8-9.]  An  Order  to  Show 
Cause  was  issued  thereon  and  Wil-Rud  Corporation  was 
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ordered  to  appear  before  the  Referee  on  November  7, 
1947,  to  show  cause  why  it  should  not  pay  the  sum  of 
$61,000.00,  being  the  unpaid  balance  of  the  purchase  price. 
[R.  10-11;  30.]  The  "Committee  of  Creditors"  were  in- 
formed of  the  Order  to  Show  Cause,  and  several  of  them, 
including  some  of  the  appellees,  appeared  at,  and  partici- 
pated in  the  hearing.  At  this  hearing  Ralph  J.  Yates, 
Receiver's  representative,  testified  as  follows: 

"Q.  Before  Mr.  Rudolph  purchased  or  made  any 
bid  in  this  case,  do  you  know  whether  the  inventory 
of  July  28,  1947  was  handed  to  him?  A.  Yes,  it 
was. 

Q.     You  handed  it  to  Mr.  Rudolph  ?     A.    I  did. 

Q.  Do  you  remember  the  date  that  you  handed 
it  to  Mr.  Rudolph?  A.  About  ten  days  before  the 
first  bidding.    .    .    ."     [R.  86-87.] 

"Q.  Have  you  handed  this  inventory  to  any  of 
the  other  bidders?     A.     I  had. 

Q.  And  the  instrument  which  I  show  you  is  a 
copy  of  the  inventory  which  you  handed  to  Mr. 
Rudolph  some  time  before  he  started  making  the  bids, 
is  that  right?  A.  It  is  the  same  one  I  handed  to 
him. 

Mr.  Katz:  I  would  like  to  have  this  marked  as 
an  exhibit,  the  inventory.® 

The  Referee:    All  right."     [R.  87.] 

On  cross-examination  Mr.  Yates  stated: 

'*A.  I  told  Mr.  Rudolph  that  we  had  not  taken 
a  physical  inventory,  that  Mr.  Lynch  had  been  oper- 
ating the  business  and  the  Debtor  had  been  operat- 
ing the  business  since  July  28,  and  naturally  there 


^This  is  Petitioner's  Exhibit  2,  and  by  Order  of  this  Court 
need  not  be  reproduced  in  the  printed  transcript  of  record  but 
will  be  considered  by  the  Court  in  its  original  form.     [R.  185.] 
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would  be  adjustments  on  the  merchandise  that  had 
been  lised  in  connection  with  the  operation  of  the 
business.  I  don't  recall  at  this  time  any  specific 
items  that  I  mentioned."     [R.  89.]     (Italics  ours.) 

Mr.  Yates  further  testified  that  shortly  after  the  sale, 
he  met  with  Mr.  Rudolph  to  arrange  for  a  check  of  the 
merchandise  by  representatives  of  both  Receiver  and  pur- 
chaser, and  that  thereafter  he  checked  the  findings  of 
both  representatives.  A  physical  count  of  the  goods  turned 
over  to  Wil-Rud  was  made  against  the  original  inven- 
tory, and  a  list  of  shortages  was  made  by  both  the  repre- 
sentatives. [R.  85-89.]  Such  shortages  were  specified 
in  a  document  entitled,  "Inventory  Shortages  at  Cali- 
fornia Associated  Products,  Inc.,"  being  Petitioner's  Ex- 
hibit 1.     [R.  81-83.]     In  this  respect  Mr.  Yates  testified: 

"Q.  This  column  that  you  prepared  entitled 
'Shortages,'  that  is  actually  a  difference  in  the  items 
that  were  reflected  on  the  inventory  and  the  items 
that  were  offered  or  delivered  to  the  Wil-Rud  Corpo- 
ration, is  that  it?  A.  That  is  correct.  It  ties  in 
with  the  physical  check  of  the  representative  of  the 
Receiver  and  the  representative  of  the  purchaser. 

Q.  Added  to  those  items  are  some  additional  mis- 
takes that  somebody  made  who  prepared  the  original 
copy  of  July  28,  is  that  correct?  A.  That  is  cor- 
rect."    [R.  89.] 

This  document  showed  the  actual  differences  in  the 
items  reflected  in  the  original  inventory  which  was  shown 
to  Mr.  Rudolph  before  the  sale  and  the  items  which  actu- 
ally were  delivered  to  Wil-Rud  [R.  89],  and  disclosed  that 
the  actual  shortages  of  merchandise  amounted  to  $15,- 
488.99,  and,  by  reason  of  errors  in  addition,  there  were 
additional  shortages  amounting  to  $3,466.17,  making  a 
grand  total  of  $18,952.16  in  shortages. 
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Mr.  Rudolph  testified  as  follows : 

"Q.  Mr.  Rudolph,  you  are  connected  with  the 
Wil-Rud  Corporation,  the  purchaser  in  this  proceed- 
ing?    A.     I  am. 

Q.  About  ten  days  before  you  made  any  bid  in 
this  proceeding  did  you  go  down  to  the  place  of  busi- 
ness of  the  California  Associated  Products  Company? 
A.    I  did. 

Q.  At  that  time  were  you  handed  an  inventory 
by  the  representative  of  the  Receiver?  A.  That 
is  right. 

Q.  Were  you  able  simply  by  going  through  the 
plant,  for  instance,  to  determine  whether  the  quan- 
tity of  concentrates  on  hand  in  the  premises  was  actu- 
ally the  same  amount  which  was  shown  on  your  in- 
ventory? A.  There  was  no  way  to  tell  at  all. 
They  handed  me  the  inventory  and  told  me  that  was 
there  and  the  only  thing  that  was  sold  out  of  the 
inventory  was  some  Monterey  grape  juice,  or  some- 
thing, to  a  party  by  the  name  of  Briggs.  That  was 
the  only  thing  that  they  told  me  was  sold. 

Q.  In  your  claim  for  shortages,  did  you  make  any 
claim  for  any  item  like  that  Briggs  Monterey  situa- 
tion?    A.    No,  sir,  I  did  not. 

Q.  All  you  were  told  was  sold  was  this  one  item? 
A.     That  is  correct,  sir. 

Q.  By  simply  looking  at  the  plant  were  you  able 
to  determine  whether  there  were  eight  thousand  gal- 
.  Ions  of  grape  concentrate  as  distinguished  from  five 
thousand  gallons?  A.  I  think  Mr.  Yates  did  men- 
tion that  there  was  8000  because  when  I  checked  this 
inventory  he  told  me,  'Sam,  I  think  one  mistake  is 
on  that  eight  thousand  that  was  supposed  to  be  there 
when  we  took  this  stock  over.'  We  took  for  granted 
an  inventory  taken  by  the  Receiver  or  Trustee  is  al- 
ways correct  and  we  have  bought  goods  for  the  last 
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twenty-five  or  thirty  years  and  we  don't  do  a  lot  of 
checking  when  we  go  in  and  look  at  an  inventory  be- 
cause we  know  when  they  check  an  inventory  it  is 
correct.  They  do  make  allowances  when  they  are 
short  or  over.  The  reason  we  didn't  pay  the  balance 
of  the  $161,000,  we  wanted  to  check  and  see  if  they 
were  going  to  make  good.  We  checked  it  once  and 
they  were  dissatisfied  and  we  had  another  man  go 
over  and  make  the  second  check. 

Q.  Who  checked  the  second  time?  A.  It  was 
checked  by  the  Receiver's  man  twice.  They  thought 
there  was  something  wrong  and  they  rechecked  it 
again.  Not  only  that,  but  they  pointed  out  it  was 
short  and  they  would  make  it  good. 

Q.  Who  said  that?  A.  Mr.  Yates."  [R.  98- 
100.] 

It  was  stipulated  that  the  shortages  were  as  stated  upon 
Petitioner's  Exhibit  1.  [R.  80,  110.]  After  argument  by 
counsel,  the  Referee  stated: 

"The  Referee:  I  am  very  much  inclined  to  agree 
with  you.  I  think  a  man  ought  to  get  what  he  buys, 
should  get  what  he  bids  for.  If  he  doesn't  get  it, 
he  should  not  pay  for  it.  You  may  prepare  an 
order,  Mr.  Katz,  to  that  efl:ect."     [R.  112.] 

The  problem  of  the  wooden  cases  was  then  brought 
to  the  Referee's  attention  and  the  following  proceedings 
were  had: 

"Mr.  Katz :  There  remains  the  problem,  Mr.  Gen- 
del,  which  you  and  I  should  work  out  on  the  assets 
being  turned  over  to  us.  I  am  talking  about  the  bot- 
tles we  never  received.    Do  you  want  to  discuss  that? 

Mr.  Gendel:  I  think  it  should  be  discussed  be- 
cause we  are  apparently  going  to  have  some  litiga- 
tion on  the  matter. 
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Mr.  Katz:  I  think  we  can  reach  a  stipulation 
on  the  facts  without  taking  the  Court's  time  and  then 
submit  the  question  to  the  Court.  Would  you  like 
to  do  that?  I  think  Mr.  Lynch  and  Mr.  Rudolph 
can  reach  an  agreement  on  what  the  facts  are. 

Mr.  Gendel:  I  don't  even  know  what  the  problem 
is.  If  we  can  stipulate  to  save  the  Court  time  and 
properly  present  the  facts,  we  will  be  glad  to  do  it. 

The  Referee:     Yes,  let's  do  that. 

Mr.  Katz:  I  will  prepare  an  order  on  this  phase 
of  it.  On  the  other  phase,  let's  put  it  over,  say,  about 
a  week  and  see  if  we  can  get  together. 

Mr.  Gendel :  I  don't  know  what  it  is  about.  There 
is  nothing  on  the  calendar. 

Mr.  Katz:  Your  order  simply  is  to  compel  us  to 
pay. 

Mr.   Gendel:     That  is  right. 

Mr.  Katz:  You  say  you  have  tendered  the  assets 
to  us.  Well,  we  want  to  pay  you,  but  the  order  says 
we  are  to  get  the  assets  wheresoever  situated. 

Mr.  Gendel:     That  is  as  of  October  15. 

Mr.  Katz:  Now,  what  happened  was  this.  The 
Debtor  had  delivered  various  cases  containing  bottles, 
empty  bottles  or  filled  bottles  of  root  beer.  The  custo- 
mers and  the  storekeepers  who  had  those  cases  had 
paid  the  Debtor,  I  think,  sixty  cents  a  case.  We  are 
entitled  to  those  cases  and  we  would  like  to  get  those 
cases  from  the  customers. 

Mr.  Gendel:  Are  they  shown  as  shortages  on 
Exhibit  1? 

Mr.  Katz:  They  aren't  short.  They  are  in  the 
possession  of  third  parties. 

The  Referee:  You  gentlemen  get  together  on  a 
stipulation  of  facts,  if  you  can. 

Mr.  Katz:  All  right.  Otherwise,  we  will  bring 
on  a  separate  proceeding."     [R.  112-113.] 
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The  parties  thereafter  commenced  negotiations  to  ad- 
just the  various  differences,  and  finally  a  proposed  com- 
promise was  reached.  On  January  6,  1948,  a  verified  Peti- 
tion for  Leave  to  Compromise  re  Wil-Rud  Sale  was  filed 
by  Receiver,  setting  forth  the  various  disputes,  and  the  na- 
ture of  the  proposed  compromise  [R.  12-16],  the  substance 
of  which  has  previously  been  stated.  Due  notice  to  credi- 
tors was  given  [R.  16],  and  a  hearing  before  the  Referee 
was  had  upon  said  petition.  The  situation,  and  the  various 
problems  with  which  the  Receiver  was  confronted  concern- 
ing the  question  of  inventory  shortages,  was  presented, 
and  the  fact  that  the  Referee  had  indicated  at  the  previ- 
ous hearing  that  he  would  decide  those  issues  in  favor  of 
Wil-Rud.  The  question  of  the  wooden  cases  and  bottles 
in  the  hands  of  customers  of  the  Debtor  was  also  presented. 
The  Referee  was  told  that  the  parties  had  arrived  at  a 
compromise,  which,  among  other  things,  allowed  Wil-Rud 
a  credit  of  $18,500.00  on  the  purchase  price.  Evidence 
was  then  offered  by  the  Receiver  upon  the  petition.  Mr. 
Yates,  the  Receiver's  representative,  testified  that  he  had 
made  an  investigation  of  the  books  and  records  of  the 
bankrupt,  and  that  generally  he  had  assisted  the  creditors, 
the  Receiver,  and  the  Court.  He  further  testified  as  fol- 
lows: 

"Q.  With  reference  to  the  wooden  cases  and  the 
twenty-four  bottles  in  each  of  the  wooden  cases,  what 
did  you  find  when  you  investigated  the  books  and 
records?  A.  May  I  refer  to  the  inventory,  please? 
This  inventory  was  taken  as  of  July  28.  On  page 
88- A  there  appears  an  item  representing  25,807 
wooden  cases  and  bottles.  In  addition  to  that,  there 
were  74,640  root  beer  bottles,  634,708  root  beer  bot- 
tles. This  item  was  set  forth  as  alleged  to  be  in  the 
vicinity  or  territory  of  Los  Angeles,  California. 


\ 


—30- 

That  item  was  estimated  by  the  deposits  that  were 
totaled  from  the  cards  that  they  had  out  there  repre- 
senting cases  outstanding  in  the  territory  on  which 
there  was  a  deposit  of  sixty  cents  a  case. 

Apparently  no  issue  is  being  made  of  the  74,000 
and  the  634,000  root  beer  bottles.  Mr.  Katz  over- 
looked that,  apparently.  But  on  the  26,000  wood 
shells  and  bottles,  there  is  a  liability  of  sixty  cents 
on  those  which  would  run  over  $16,000.  On  the  basis 
of  forty  cents  on  the  shortage  there  would  be  an  ad- 
justment of  $18,000  coming  to  Mr.  Katz;  and  on  the 
20,000  shortage  that  has  been  ruled  on  before  there 
would  be  another  $8000,  or  $28,500.  I  understand 
he  is  willing  to  compromise  for  $18,500  and  we  are 
making  $10,000  on  that  matter  .  .  ."  [R.  124- 
125.] 

"Q.  (By  Mr.  Gendel)  :  My  question  was  directed 
for  the  moment  as  to  how  you  ascertained  to  your 
own  satisfaction  that  sixty  cents  per  shell,  as  you 
described  it,  for  over  25,000  shells  had  actually  been 
paid  over  to  the  California  Associated  Products  Com- 
pany prior  to  the  commencement  of  the  debtor  pro- 
ceedings by  the  various  people  who  had  possession  of 
the  cases  or  shells     .     .     ."  [R.  125.]     .     .     . 

**The  Witness :  Here  is  how  I  ascertained  it. 
Mr.  Brill,  the  agent  and  representative  of  the  Credi- 
tors Committee,  went  through  the  list  with  the  in- 
ventory men,  and  with  Mr.  Tanner,  and  tied  in  with 
the  deposit  control  that  Mr.  Tanner  had,  and  in  con- 
junction with  these  cards  that  they  had  in  the  offices, 
and  on  that  basis  they  estimated  the  outstanding 
cases  and  shells. 

Q.  (By  Mr.  Gendel) :  Did  you  yourself  see 
these  cards?     A.     Yes,  I  saw  the  cards.  i 

Q.  Were  there  any  notations  on  the  cards  re- 
flecting the  receipt  of  sixty  cents  per  shell  ?     A.    Yes. 
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Q.  Where  are  those  cards  now?  A.  They  are 
in  the  office. 

Q.  Was  there  any  separate  books  other  than  regu- 
lar books  of  entry  of  the  corporation  which  indicated 
the  receipt  of  the  moneys?  A.  Not  identifying 
these  particular  customers  that  they  had  a  general 
control  which  as  it  set  forth  here  alleged  and  esti- 
mated and  would  be  very  difficult  for  any  one  to  recon- 
cile. 

Q.  By  checking  the  regular  books  and  records 
you  could  not  tell  where  the  money  came  from  or 
that  it  was  to  be  applied  on  these  so-called  deposits, 
is  that  right?     A.     No     .     .     ."   [R.  126.]     .     .     . 

"Q.  Is  there  anything  in  the  inventory  which  re- 
flects that  these  shells  are  subject  to  sixty  cents  per 
case?     A.     No,  there  isn't. 

Q.  You  have  examined  the  whole  inventory,  have 
you?     A.     That  is  correct. 

Q.  That  obligation  is  not  set  forth  there  at  all, 
is  it?     A.     That  is  correct."     [R.  127.] 

On  cross-examination  by  appellees,  Mr.  Yates  stated 
he  did  not  personally  know  the  exact  number  of  cases  in 
the  hands  of  distributors  but  that  the  figures  given  had 
been  obtained  from  the  records,  and  that  in  arriving  at 
the  number  of  cases  in  the  hands  of  distributors,  he  took 
only  50  per  cent  of  the  number  shown  on  the  records. 
[R.  128;  141,  142.]  He  stated  that  no  distributors  had 
contacted  him  personally  for  the  return  of  the  60  cents, 
but  that  when  cases  had  been  returned,  the  distributors 
had  been  credited  with  60  cents  per  case  [R.  129] ;  that 
customers  had  put  up  the  deposit  when  the  cases  were  de- 
livered and  had  paid  the  60  cents  to  the  bankrupt's  drivers. 
[R.  133.]  He  stated  that  he  was  familiar  with  the  prac- 
tice,  regarding  the  deposits   on   cases,   used   by   Debtor, 
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which  practice  the  Receiver  followed;  that  when  cases  of 
root  beer  were  delivered  to  the  customer,  80  cents  would 
be  charged  for  the  product  and  a  60  cent  deposit  charged 
for  the  cases;  that  a  credit  of  60  cents  per  case  would  be 
given  on  returned  cases  and  that  the  difference  between 
the  total  charges  and  the  credits  on  returns  would  be  paid 
in  cash  to  the  driver.  [R.  142.]  Whenever  the  customer 
returned  a  case,  he  became  entitled  to  a  refund  of  the  60 
cent  deposit;  that  during  the  time  the  Receiver  operated 
Debtor's  business,  the  drivers  were  instructed  to  give  each 
customer  60  cents,  either  in  credit  or  cash,  for  each  re- 
turned case  [R.  143],  thus  continuing  the  previous  prac- 
tice of  the  Debtor.  That  the  Receiver  could  not  pick  up 
a  case  from  a  customer  unless  the  driver  gave  him  the  sixty 
cents.  [R.  143.]  That  the  actual  worth  of  the  cases  and 
empty  bottles  was  approximately  $1.80,  and  therefore  it 
was  more  advantageous  to  refund  the  60  cents  than  to 
permit  the  case  and  bottles  to  remain  with  the  customers 
[R.  143] ;  and  that  stamped  upon  each  case  was  a  legend 
concerning  the  60  cent  deposit.     [R.  146.] 

-  Wolf  Wilder,  also  a  witness  for  the  Receiver  and  con- 
nected with  Wil-Rud,  testified  that  upon  each  delivery 
slip  or  invoice  given  to  customers  there  was  the  name 
of  Yankee  Doodle  Root  Beer  Company,  the  customer's 
name,  the  words  ''fulls,  medium  or  small,"  and  "empties, 
large,  medium,  small,"  and  a  notation,  "Charge  customer 
for  amount  of  fulls  less  the  amount  of  empties  returned," 
and  the  "net  amount  to  be  paid  in  cash  is  to  be  charged." 
[R.  155.]  That  upon  each  wooden  case  there  was  stamped 
a  round  circle  with  the  word  "deposit"  half  way  around 
it,  and  "60^"  burned  in  the  wood.     [R.  156.] 

Sam  Rudolph  also  was  called  as  a  witness  by  the  Re- 
ceiver and  testified  that  he  had  examined  page  88-A  of 
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the  inventory  containing  an  item  consisting  of  bottles  and 
cases,  and  that  this  item  had  never  been  dehvered  to  Wil- 
Rud  by  the  Receiver.  [R.  169.]  Page  88- A  of  the  in- 
ventory reads  as  follows : 

"Alleged  to  be  in  the  vicinity  or  territory  of  Los 
Angeles,  California. 
74,640  root  beer  bottles  7  oz.  518.13  Gross 

5.80   $  3,006.33 

634,708  root  beer  bottles  10  oz.  Gross  6.11..  26,930.87 
25,807  wood   shells    (hold   24  each)    each 

.699   18,039.09 

Above  figures  received  from  Mr.  Leo  Brill  on  Au- 
gust 13,  1947."     [R.  170.] 

(Mr.  Brill  therein  referred  to  is  an  appellee  herein.) 

During  the  course  of  this  hearing  the  Referee  stated: 
"I  wish  you  would  bear  in  mind,  gentlemen,  that 
I  am  not  going  to  let  anybody  buy  something  in  this 
court  and  then  pay  for  something  he  doesn't  get. 

Mr.  Levinson:  I  quite  agree  with  Your  Honor  in 
that  regard.  No  one  should  have  to  pay  for  any- 
thing they  don't  get.     *    *    *."     [R.  133.] 

The  Referee,  after  due  consideration  of  the  evidence  and 
objection  to  the  compromise,  stated : 

"I  think  this  compromise  is  fair.  I  don't  think  any 
man  ought  to  be  required  to  pay  for  anything  he 
doesn't  get.  He  had  a  right  to  rely  upon  the  inven- 
tory prepared.  So  I  will  approve  this  compromise." 
[R.  167.] 

The  objecting  creditors  (appellees)  offered  no  evidence 
at  said  hearing.  On  February  26,  1948,  the  Referee  filed 
Findings  of  Fact  and  Conclusions  of  Law  and  Order  Ap- 
proving Compromise.^     [R.  24.]     On  March  8,  1948,  cer- 


''These  Findings  and  Order  are  summarized,  pp.   11   and   12  of 
this  brief. 
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tain  creditors  (appellees)  filed  the  Petition  for  Review." 
[R.  25-28.]  Thereafter,  the  Referee  filed  his  Certificate 
on  Review^  [R.  29-36],  wherein,  among  other  things,  he 
stated  the  following:  That  creditors  petitioning  for  re- 
view had  requested  the  Court  to  accept  a  bid  of  $135,- 
000.00  for  the  assets  on  behalf  of  one  Miller  (previously 
approved  by  Creditor's  Committee),  and  not  to  permit 
competitive  bidding  [R.  29-30] ;  that  the  Referee  opened 
the  matter  for  competitive  bidding  and  Wil-Rud  pur- 
chased the  assets  for  $161,000.  That  at  a  hearing  on 
November  7 ,  1947,  it  appeared  from  the  evidence  that 
Wil-Rud  had  submitted  its  bid  in  reliance  upon  an  inven- 
tory admittedly  shown  by  Receiver's  agent  to  Wil-Rud's 
representative  before  the  sale  [R.  31] ;  that  the  inventory 
shortages  amounted  to  $18,952.16,  and  the  Referee  indi- 
cated he  would  rule  that  the  purchase  was  made  pursuant 
to  the  inventory,  and  would  make  a  pro-rata  allowance. 
At  said  hearing  it  was  brought  to  the  Referee's  attention 
that  certain  wooden  cases  could  not  be  delivered  to  Wil- 
Rud  free  and  clear.  [R.  31.]  That  at  the  hearing  on 
the  petition  for  compromise  evidence  was  received,  and 
the  Referee  was  convinced  that  Wil-Rud  had  relied  upon 
the  inventory  handed  it  in  preparation  for  bidding  upon 
the  assets  [R.  33] ;  that  the  assets  had  been  sold  free  and 
clear,  and  that  there  was  a  strong  possibility  that  Re- 
ceiver could  not  deliver  clear  title  to  the  wooden  cases  with- 
out refunding  60  cents  per  case  to  distributors  who  had 
a  lien  for  said  sum  by  virtue  of  possession.  That  under 
all  circumstances,  considering  the  legal,  equitable  and  prac- 
tical problems,  the  possibility  of  adverse  ruling,  the  ex- 


®This  Petition  is  summarized,  pp.  13  and  14  of  this  brief. 

^This   Certificate   on   Review   is   summarized,   pp.    14   to    18   of 
this  brief. 
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penses  of  litigation,  the  proposed  compromise  should  be 
accepted,  and  was  ordered.  [R.  34.]  On  December  16, 
1948,  the  District  Judge  rendered  a  Memorandum  Opin- 
ion [R.  37],  and  on  May  26,  1949,  filed  Findings  of  Fact, 
Conclusions  of  Law,  and  Order  reversing  the  Referee's 
Order  and  rejecting  the  compromise.     [R.  44-48.]®* 

C.     Questions  Involved. 

1.  Did  the  District  Court  err  in  granting  the  Peti- 
tion for  Review  and  reversing  the  Referee's  Order  Ap- 
proving  Compromise  ? 

2.  Did  the  record  on  Review  disclose  a  clear  abuse 
of  discretion  by  the  Referee  in  approving  the  compromise 
so  as  to  justify  the  District  Court  in  granting  the  Peti- 
tion for  Review  and  reversing  the  Referee's  Order? 

3.  Did  the  District  Court,  upon  a  Petition  for  Review 
from  the  Referee's  order  approving  a  compromise,  err  in 
determining  the  issues  involved  in  the  merits  of  the  con- 
troversy between  Receiver  and  appellant,  thereby  depriv- 
ing appellant  of  its  day  in  Court,  upon  the  merits  of  the 
controversy  ? 

4.  Did  the  District  Court,  upon  the  Petition  for  Re- 
view, err  in  trying  the  factual  questions  de  novo,  and  in 
rejecting  the  Referee's  findings,  and  the  Referee's  de- 
terminations as  to  the  credibility  of  witnesses  and  the 
weight  be  accorded  to  the  evidence? 

5.  Is  the  Order  of  the  District  Court  reversing  the 
Referee's  Order  supported  by  the  evidence? 

6.  Is  the  Order  of  the  District  Court  reversing  the 
Referee's  Order  contrary  to  the  evidence. 

7.  Are  the  material  Findings  of  Fact  of  the  District 
Court  supported  by  the  evidence? 


^^These  Findings  are  summarized,  pp.  19  to  21  of  this  brief. 
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8.  Are  the  material  Findings  of  Fact  of  the  District 
Court  contrary  to  the  evidence? 

9.  Did  the  District  Court  err  in  applying  the  doctrine 
of  '^caveat  emptor"  to  appellant  where  the  Order  of  Con- 
firmation of  Sale  expressly  provides  that  the  property  sold 
included,  among  other  things,  "all  inventory"  and  "all 
other  physical  assets  of  Debtor  corporation  wheresoever 
situated,"  and  that  "all  of  said  items  are  sold  free  and 
clear  of  any  liens,  charges  and  incumbrances"? 

10.  Was  the  District  Court  entitled  to  apply,  and  did 
it  err  in  applying  the  "caveat  emptor"  doctrine,  as  afore- 
said, upon  the  Petition  for  Review  involved  herein? 

11.  Did  the  District  Court  err  in  holding  that  there 
were  no  liens  or  charges  against  the  various  wooden  cases 
where  the  undisputed  evidence  shows  the  customer  had 
made  a  60  cent  deposit  with  the  Debtor  for  each  wooden 
case  and  bottles,  and  were  entitled  to  retain  possession 
of  such  cases  until  the  60  cent  deposit  per  case  was  re- 
funded, either  in  cash  or  by  a  credit?  I 

12.  Was  the  District  Court  entitled  to  hold,  and  did  it 
err  in  holding  that  there  were  no  liens  or  charges  upon 
the  wooden  cases  in  the  possession  of  customers,  as  afore- 
said, upon  the  Petition  for  Review  involved  herein? 

13.  Did  the  District  Court  err  in  holding  that  appel- 
lant's efforts  to  show  that  the  Receiver  did  not  comply 
with  the  terms  of  the  Order  of  Confirmation  of  Sale 
by  failing  to  deliver  all  inventory  items  purchased,  and 
by  failing  to  deliver  certain  property  "free  and  clear," 
constituted  a  collateral  attack  upon  such  Order  ? 

14.  Was  the  District  Court  entitled  to  make,  and  did 
it  err  in  making  such  a  determination  regarding  "collateral 
attack,"  as  aforesaid,  on  the  Petition  for  Review  involved 
herein  ? 
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Specification  of  Errors. 

1.  The  District  Court  erred  in  granting  the  Petition 
for  Review,  and  in  reversing  the  Referee's  Order  Ap- 
proving Compromise  between  Receiver  and  appellant  and 
in  denying  said  petition. 

2.  The  District  Court  erred  in  determining  on  the 
merits  the  issues  involved  in  the  controversy  between  the 
appellant  and  Receiver  upon  the  Petition  for  Review  from 
the  Referee's  Order  approving  the  compromise,  as  those 
issues  were  not  before  the  Court  for  determination  upon 
the  Petition  for  Review,  and  its  determination  thereof  de- 
prived appellant  of  its  day  in  Court  on  the  issues  involving 
the  merits  of  the  controversy. 

The  District  Court,  in  granting  the  Petition  for  Review, 
reversed  the  Referee's  Order  and  denied  the  compromise, 
and  determined  upon  the  merits  the  controversy  between 
the  Receiver  and  appellant,  thereby  depriving  appellant  of 
its  day  in  Court  on  those  issues.  The  District  Court  could 
not  determine  those  issues  upon  the  Petition  for  Review. 

3.  The  District  Court  erred  in  trying  on  the  Petition 
for  Review  the  factual  questions  de  novo  and  in  rejecting 
the  Referee's  Findings,  the  Referee's  determinations  as  to 
credibility  of  witnesses  and  the  weight  he  accorded  to  the 
evidence. 

The  Findings  of  the  District  Court  state  [R.  45] : 

''The    Court    cannot    adopt    the    Findings    of    the 
Referee  in  this  matter  and  therefore  finds:     .     .     ." 

and  affirmatively  show  that  the  District  Court  rejected  the 
Findings  of  the  Referee  and  tried  the  factual  questions 
involved  de  novo.  In  making  its  findings  of  the  facts,  the 
District  Court  disregarded  and  rejected  the  Referee's  de- 
termination regarding  the  credibility  of  the  various  wit- 
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nesses,  and  the  weight  which  he  accorded  the  evidence. 
The  District  Court  rejected  all  evidence,  accepted  and  be- 
lieved by  the  Referee,  which  without  conflict  showed  that 
prior  to  the  sale  Receiver's  agent  had  submitted  to  Wil- 
Rud's  representative  an  inventory  [R.  86,  99,  168],  and 
told  Wil-Rud's  representative  that  an  adjustment  would 
have  to  be  made  as  to  items  which  had  been  used  in  the 
operation  of  the  business  [R.  89]  ;  that  Will-Rud  made 
its  bid  in  reliance  upon  the  inventory;  that  it  was  war- 
ranted in  relying  upon  it  [R.  99-100,  31,  33,  107];  that 
there  was  a  shortage  of  inventory  items  in  the  sum  of 
$18,952.16  [R.  81,  83,  87,  89] ;  that  the  Referee,  after  a 
hearing,  stated  he  would  rule  that  the  purchase  was  made 
in  reliance  upon  the  inventory  shown  to  Wil-Rud's  repre- 
sentative. [R.  31,  33,  107,  112.]  The  District  Court 
also  apparently  disregarded  evidence  to  the  effect  that  it 
was  the  custom  and  practice  of  Debtor  and  Receiver, 
while  operating  the  business,  to  charge  a  60  cent  deposit 
for  each  wooden  case,  and  to  refund  the  60  cent  deposit 
per  case  to  the  customer,  either  by  a  credit  or  in  cash,  and 
jthe  Receiver's  records  so  indicated  [R.  124-130,  142-143] ; 
that  the  Referee  was  convinced  that  the  Receiver  could 
not  deliver  the  cases  free  and  clear  without  refunding  the 
60  cent  per  case  deposit  to  customers,  who  by  virtue  of 
possession  held  a  lien  upon  said  cases  [R.  32,  34] ;  that 
considering  the  expenses  and  uncertainty  of  litigation,  and 
the  problems  involved,  it  appeared  to  the  Referee  that  the 
compromise  was  for  the  best  interests  of  the  creditors. 
[R.  34.]  The  District  Court,  in  its  Findings,  also  utterly  i 
disregarded  the  terms  and  provisions  of  the  Order  of 
Confirmation  of  Sale  [R.  4],  the  Referee's  construction 
of  and  weight  given  to  the  evidence;  and  Referee's  deter- 
mination that  Wil-Rud's  bid  was  made  in  reliance  upon 
the  inventory,  and  that  it  was  justified  in  relying  thereon. 
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[R.  31,  33,  100,  107,  112,  133.1  The  District  Court  on 
this  Petition  for  Review  could  not  revaluate  and  rewei^h 
the  evidence,  or  disregard  testimony  of  witnesses  given 
credence  by  the  Referee,  or  give  to  the  evidence  an  entire 
different  weight  than  that  given  to  it  by  the  Referee  or 
draw  inference  or  deductions  therefrom  contrary  to  those 
which  the  Referee  had  made. 

4.     The  District  Court  erred  in  making  the  following 
portion  of  Finding  No.  1,  as  follows  : 

K,  ','^^t  nn'lf''  ""^'"'^  ^^^^'^^  ^"^  thereupon  a 
bid  of  $161,000  was  made  on  the  same  terms  by  the 

Wil-Rud    Corporation    'for    all    of    the    outstanding 

shares  of  Yankee  Doodle  Root  Beer  Company  and  for 

the  physical  assets  of  California  Associated  Products 

•••'•••"    [R.  45.] 

in  that  said  Finding  is  not  supported  by  the  evidence   and 
IS  contrary  thereto,  and  finds   upon  an   immaterial   mat- 
ter, as  rights  and  obligations  of  appellant  and  Receiver  are 
fixed  by  the  Order  Confirming  Sale,  and  not  by  the  bid. 
^^  The  evidence  shows  that  a  bid  of  $160,000.00  was  for 
"all  of  the  outstanding  shares  of  Yankee  Doodle  Root 
Beer  Company"  and  -for  the  physical  assets  of  California 
Associated  Products"  and  for  all  trade  names,  trade  marks 
all    formulas,   and   registered    trade   names,    and    lessee's 
interest  in  the  lease,  including  all  understandings  which 
any  officers  of  Debtor  had  with  landlord  regarding  a  re- 
newal, or  extension  of  the  lease,  and  the  insurance  on  a 
pro-rate  basis.    The  only  exclusions  mentioned  were  mer- 
chandise held  by  the  Bank  of  America  as  security,  cash 
on   hand,    accounts    and    notes    receivable,    and    deposits. 
Title  to  the  property  was  to  be  delivered  free  and  clear, 
except  as  to  the  water  softener.     [R.  51-53.]     The  Order 
of  Confirmation  of  Sale  provided  that  the  Receiver  sold  to 
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Wil-Rud  all  macliinery,  fixtures,  equipment,  all  inventory, 
all  lessee's  improvements,  all  furnishings,  all  supplies,  all 
finished  and  unfinished  products  of  every  class,  character 
and  description,  together  with  all  other  physical  assets  of 
the  Debtor  corporation,  wheresoever  situated,  together 
with  all  of  the  physical  assets  of  every  kind  and  character 
of  the  Yankee  Deedle  Root  Beer  Company,  a  corporation; 
that  all  of  said  items  were  sold  free  and  clear  of  any  liens, 
charges,  and  incumbrances.  [R.  4-5.]  The  evidence 
further  shows  that  an  inventory  furnished  by  Receiver 
was  presented  to  Wil-Rud's  representative  before  the  sale, 
that  Wil-Rud  made  its  bid  in  reliance  thereon  and  was 
told  that  any  shortages  would  be  adjusted.  (See  evidence 
under  succeeding  Specification  of  Errors.)  There  never 
was  any  evidence  offered,  or  statements  made,  that  mer- 
chandise sold  or  used  was  to  be  excluded. 

5.  The  District  Court  erred  in  making  the  following 
portion  of  Finding  No.  2,  reading  as  follows : 

".  .  .  That  said  inventory  does  not  purport 
to  be  other  than  an  inventory  made  as  of  July  28, 
1947.  That  this  fact  was  made  known  to  all  bid- 
ders. That  at  the  time  of  the  sale  the  said  assets 
were  ofifered  *as  is'  and  without  any  warranty  as 
to  quantity  or  quality  and  without  any  reference  to 
any  inventory.  That  immediately  after  the  con- 
firmation of  the  sale,  the  assets  so  sold  were  deliv- 
ered to  the  Wil-Rud  Corporation.     .     .     ."     [R.  46.] 

in  that  said  Finding  is  unsupported  by  the  evidence  and 
is  contrary  thereto. 

The  sole  and  only  evidence  upon  that  issue  is  as  fol- 
lows: Ralph  J.  Yates,  Receiver's  representative,  testified 
that  shortly  before  the  sale  he  had  delivered  an  inventory 
of  the  assets  to  Samuel  C.  Rudolph,  Wil-Rud's  represen- 
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tative,  and  had  given  it  to  other  bidders  [R.  86-87] ;  that 
both  the  Debtor  and  Receiver  had  been  operating  the 
business  and  he  told  Rudolph  "naturally  there  would  be 
adjustments  on  the  merchandise  that  had  been  used  in 
connection  with  the  operation  of  the  business."  No  spe- 
cific items  were  mentioned  [R.  89]  ;  that  after  the  sale 
was  confirmed,  a  physical  check  by  Receiver's  and  Wil- 
Rud's  representatives  had  been  made  of  the  merchandise 
delivered  against  the  inventory,  and  the  shortages  had 
been  indicated  upon  a  statement  [R.  81-83],  which  he 
checked.  [R.  86.]  Samuel  C.  Rudolph  testified  that 
about  ten  days  before  the  sale  he  went  to  Debtor's  place 
of  business  and  was  handed  an  inventory  by  Receiver's 
representative;  that  he  was  told  that  the  only  thing  sold 
from  the  inventory  was  some  Monterey  Grape  Juice;  that 
no  claim  for  shortages  was  made  for  that  item.  [R.  99.] 
That  shortages  could  not  be  determined  by  an  inspection 
of  the  plant;  that  for  years  he  had  purchased  merchandise 
at  Receiver's  and  Trustee's  sales,  and  found  that  he  could 
rely  upon  inventories  given  to  him  by  Receivers  or  Trus- 
tees, and  that  shortages  were  always  adjusted.  [R.  100.] 
The  undisputed  evidence  shows  that  some  time  after  the 
sale,  the  goods  delivered  were  checked  by  representatives 
of  Wil-Rud  and  Receiver  against  the  original  inventory, 
and  that  the  shortages  were  listed  upon  a  document  enti- 
tled, "Inventory  Shortages  at  California  Associated 
Products,  Inc."  [R.  81-83.]  The  Referee's  Certificate 
states  that  Wil-Rud  had  submitted  its  bid  in  reliance 
upon  the  inventory  admittedly  shown  its  representative 
[R.  31];  that  the  purchaser  had  relied  upon  the  written 
inventory  in  bidding  upon  the  assets,  which  were  sold  free 
and  clear  to  the  purchaser.  [R.  33-34  ]  The  Order  Con- 
firming Sale  states  that  the  Receiver  sold  to  Wil-Rud  cer- 


tain  described  property,  including  "all  inventory,"  together 
with  "all  of  the  other  physical  assets  of  the  Debtor  corpo- 
ration, wheresoever  situated,"  and  that  "all  of  said  items 
are  sold  free  and  clear  of  any  liens,  charges  and  incum- 
brances." [R.  5.]  Even  the  original  bid  of  $135,000  by 
Miller  indicated  that  title  was  to  be  delivered  "free  and 
clear,"  except  the  water  softener,  [R,  53.]  All  property 
described  in  the  Order  Confirming  Sale  was  never  delivered 
to  Will-Rud;  the  shortage,  described  on  Petitioner's  Ex- 
hibit 1  [R.  81-83],  amounted  to  $18,952.16.  Upon  page 
88-A  of  the  inventory  submitted  to  Wil-Rud's  representa- 
tive before  the  sale,  there  was  an  item  representing  25,807 
wooden  cases.  The  inventory  contained  nothing  indicating 
that  this  item  was  subject  to  a  60  cent  deposit  per  case. 
[R.  127.]  This  deposit  had  to  be  refunded  when  the 
empty  cases  were  returned,  either  in  cash  or  by  credit. 
[R.  133,  142,  143.]  The  Referee's  Certificate  on  Review 
states  that  the  wooden  cases  and  bottles  involved  could  not 
be  delivered  free  and  clear  to  purchaser  because  retail  dis- 
tributors had  possession  of  the  wooden  cases  and  bottles 
involved,  and  had  paid  a  60  cent  deposit  per  case;  and 
therefore  had  a  lien  for  said  amount  predicated  upon 
possession  of  the  cases.     [R.  32.] 

There  is  no  evidence  that  the  sale  of  assets  was  made 
"as  is"  and  without  any  warranty  as  to  quantity  or  qual- 
ity, and  without  any  reference  to  inventory.  It  is  all  to  the 
contrary. 

6.  The  District  Court  erred  in  making  the  following 
Finding  of  Fact,  being  Finding  No.  4,  reading  as  follows : 

"4.  That  said  sale  was  not  made  on  the  basis  of 
a  sale  of  the  assets  as  reflected  in  the  receiver's  in- 
ventory as  of  the  close  of  business  on  July  28,  1947, 
nor  was  the  bid  of  Wil-Rud  so  made."     [R.  46-47.] 


in  that  said  Finding  is  not  supported  by  the  evidence  and 
is  contrary  thereto. 

The  undisputed  testimony  shows  that  Yates,  Receiver's 
representative,  gave  to  Wil-Rud's  agent  a  copy  of  the 
Receiver's  inventory  about  ten  days  before  the  sale  [R. 
86-87],  and  stated  that  adjustments  would  have  to  be  made 
on  the  items  used.  [R.  89.]  Rudolph  testified  that  he 
was  given  the  inventory  but  could  not,  from  an  inspection 
of  the  plant,  discover  any  shortages  [R.  99] ;  that  he  was 
told  the  only  shortage  was  some  Monterey  Grape  Juice,  for 
which  no  claim  has  been  made.  [R.  99.]  That  for  years 
he  had  purchased  at  bankruptcy  sales,  and  found  he  could 
always  rely  on  inventories  given  him  by  Trustees  or  Re- 
ceivers, and  that  shortages  always  were  adjusted,  and  that 
he  made  his  bid  based  upon  the  inventory  submitted  to 
him.  [R.  100.]  The  Referee's  Certificate  states  that 
Wil-Rud  had  submitted  its  bid  in  reliance  on  the  inventory 
admittedly  shown  to  its  representative.  [R.  31.]  That 
this  inventory  was  presented  to  the  Court  in  evidence. 
[R.  31.]  That  after  a  hearing  the  Referee  was  convinced 
that  Wil-Rud  had  relied  upon  the  inventory  in  making  its 
bid  [R.  23];  that  he  would  rule  that  the  purchase  was 
made  pursuant  to  the  inventory.  [R.  31.]  At  this  hear- 
ing the  Referee  stated  to  appellant,  "They  wouldn't  give 
you  a  long  document,  or  even  make  it  up,  if  they  didn't 
expect  you  to  rely  on  it."  [R.  107.]  The  Order  Confirm- 
ing Sale  expressly  includes  "all  inventory." 

7.  The  District  Court  erred  in  making  the  following 
Finding,  being  Finding  No.  5,  reading  as  follows : 

"5.  That  the  said  Wil-Rud  Corporation  was  not 
warranted  in  relying  upon  nor  did  it  rely  upon  the 
inventory  in  making  said  bid.  That  it  was  not  in 
the  best  interests  of  creditors  that  the  said  proposed 
compromise  be  ordered."     [R.  47.] 
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in  that  said  Finding  is  not  supported  by  the  evidence  and 
is  contrary  thereto. 

The  undisputed  evidence  shows  that  Yates,  Receiver's 
representative,  testified  that  shortly  before  the  sale  he  had 
delivered  an  inventory  of  assets  to  Rudolph,  Wil-Rud's 
representative,  and  had  given  it  to  other  bidders  [R.  86- 
87] ;  that  both  Debtor  and  Receiver  had  been  operating 
the  business,  and  he  told  Rudolph  "naturally  there  would 
be  adjustments  on  the  merchandise  that  had  been  used  in 
connection  with  the  operation  of  the  business."  No  specific 
items  were  mentioned.  [R.  89.]  Rudolph  testified  that 
about  ten  days  before  the  sale  he  went  to  Debtor's  plant 
and  was  handed  an  inventory  by  Receiver's  representa- 
tive, and  was  told  that  only  some  grape  juice  had  been 
sold  [R.  99] ;  that  an  inspection  of  the  premises  could  not 
disclose  any  shortages;  that  he  relied  upon  the  inventory 
in  making  the  bid  for  Wil-Rud;  that  he  found  that  from 
35  years  of  purchasing  at  bankruptcy  sales  that  he  could 
always  rely  on  the  inventory  of  the  Trustee  or  Receiver 
in  making  a  bid,  and  that  if  there  were  any  shortages,  the 
■same  would  be  adjusted.  [R.  100.]  The  Referee  at  the 
hearing  on  November  7,  1947,  stated  to  Wil-Rud's  attor- 
ney, ''They  wouldn't  give  you  a  great  long  document  (in- 
ventory), or  even  make  it  up  if  they  didn't  expect  you  to 
rely  on  it"  [R.  107],  and  in  his  Certificate  on  Review 
noted  that  Wil-Rud  had  submitted  its  bid  in  reliance 
upon  the  inventory  shown  its  representative  [R.  31] ;  that 
at  a  previous  hearing  he  (Referee)  had  indicated  that  he 
would  rule  that  the  purchase  had  been  made  pursuant  to 
the  inventory,  and  that  a  pro-rata  allowance  for  short- 
ages would  be  made  [R.  31]  ;  that  he  (Referee)  was  con- 
vinced that  the  purchaser  (Wil-Rud)  had  relied  upon  the 
written  inventory  handed  to  its  agent  in  preparation  for 
bidding  on  the  assets.      [R.  33.]     The  Referee  further 


stated  that  the  property  had  been  sold  free  and  clear  to  the 
purchaser.  [R.  34.]  The  Order  Confirming  Sale  also  in- 
cluded among  the  assets  sold  "all  inventory"  [R.  4],  and 
stated  the  items  were  sold  free  and  clear  of  any  liens, 
charges  and  incumbrances.  [R.  5.]  The  original  Miller 
bid  provided  that  the  property  be  free  and  clear.  [R.  53.] 
The  evidence  showed  that  the  inventory  did  not  indicate 
that  the  25,807  wooden  cases  and  bottles  were  subject  to 
60  cent  deposits  [R.  127] ;  that  the  distributors  had  been 
charged  a  deposit  of  60  cents  per  case  when  they  received 
the  cases,  and  received  a  refund  of  60  cents  when  the 
empties  were  returned  [R.  142-143] ;  that  the  liability  of 
the  deposits  upon  the  cases  would  run  over  $16,000.00. 
[R.  125.]  The  shortages  were  $18,952.16.  [R.  81-83.] 
Before  the  Receiver  could  deliver  the  cases  to  Wil-Rud 
free  and  clear  of  all  claims,  liens  and  incumbrances,  it 
appeared  to  be  necessary  for  the  Receiver  to  quiet  title  to 
the  cases  or  to  make  the  refunds.     [R,  34,  23.] 

The  evidence  shows  that  it  was  for  the  best  interest  of 
the  creditors  to  compromise  the  claims  of  Wil-Rud.  The 
inventory  shortages  amounted  to  $18,952.16  [R.  81-83] ; 
the  liability  for  the  60  cent  deposit  on  the  cases  ran  over 
$16,000.00;  Wil-Rud  logically  could  claim  from  the  Re- 
ceiver a  sum  in  excess  of  $28,500.00.  [R.  125.]  Besides, 
Wil-Rud  agreed  to  hold  the  Receiver  harmless  from  re- 
funds of  the  60  cent  deposits  [R.  19,  22],  and  the  Re- 
ceiver avoided  the  cost,  expenses,  and  necessity  of  legal 
proceedings  to  quiet  title  to  thousands  of  cases  in  the 
hands  of  customers.  [R.  34.]  Under  the  compromise,  the 
Receiver  benefited  by  and  saved  over  $10,000.00  from 
the  amount  Wil-Rud  reasonably  could  claim,  and  the 
Receiver  avoided  litigation  and  expense  with  the  customers 
holding  the  empty  cases.  The  compromise  reduced  the 
purchase  price  to  $142,500.00,  more  than  $7,500.00  above 


the  bid  of  $135,000.00  originally  submitted  by  Miller,  and 
approved  by  the  Creditor's  Committee,  with  a  request  that 
the  Referee  accept  the  same  and  direct  the  Receiver  to  sell 
the  assets  for  said  amount  without  competitive  bidding. 
[R.  51-54.]  The  objecting  creditors  offered  no  evidence 
whatsoever  that  the  proposed  compromise  was  not  for  the 
best  interest  of  creditors. 

8.     The  District  Court  erred  in  making  Conclusion  of 
Law  No.  2,  reading  as  follows : 

"2.  That  the  within  proceedings  cannot  be  main- 
tained as  a  collateral  attack  upon  the  Referee's  order 
of  sale  dated  October  22,  1947."     [R.  47.] 

in  that  the  Petition  for  Leave  to  Compromise  was  not  a 
collateral  attack  upon  the  Order  Confirming  Sale  dated 
October  22,  1947,  and  that  such  conclusion  is  contrary  to 
law,  and  contrary  to  and  not  supported  by  the  evidence. 

The  District  Court  overlooked  the  undisputed  evidence 
that  Wil-Rud  made  its  purchase  in  reliance  upon  an  in- 
ventory admittedly  shown  to  it  by  Receiver's  agent;  that 
there  was  a  shortage  of  inventory  items  amounting  to 
$18,952.16;  that  the  property  was  sold  free  and  clear  of 
any  liens,  charges  and  incumbrances,  and  that  certain 
wooden  cases  were  not  "free  and  clear."  That  the  terms 
and  provisions  of  the  Order  Confirming  Sale  which  specifi- 
cally described  the  property  sold,  including  therein  "all  in- 
ventory" and  "all  other  physical  assets  wheresoever 
located"  and  that  said  items  were  sold  "free  and  clear  of 
any  liens,  charges,  and  incumbrances,"  and  made  payment 
concurrent  with  delivery  of  the  assets.  The  dispute  arose 
out  of  the  Receiver's  failure  to  comply  with  the  express 
terms  of  said  Order  Confirming  Sale.  It  was  for  the 
Referee  to  determine  whether  the  Receiver  had  complied 
with  the  Order  Confirming  Sale,  and  to  do  so  was  not  a 


collateral  attack  upon  the  order.  If  there  was  no  com- 
pliance by  Receiver,  WilRud  then  was  entitled  to  an 
abatement  in  the  purchase  price. 

9.  The  District  Court  erred  in  making  Conclusion  of 
Law  No.  3,  reading  as  follows: 

"3.  That  the  equities  herein  are  not  with  the 
purchaser  in  that  there  was  a  bid  of  $160,000  which 
was  rejected  because  said  Wil-Rud  Corporation  in- 
creased said  bid  by  $1,000;  that  said  bid  of  $160,000 
was  for  the  assets  as  they  then  existed  and  not  with 
the  qualifications  or  restrictions  now  insisted  upon 
by  said  Wil-Rud  Corporation.  That  the  creditors 
of  this  bankrupt  will  suffer  a  loss  of  $18,500  if  the 
order  of  compromise  is  finally  approved."  [R.  47-48.] 

in  that  the  same  is  contrary  to  law  and  is  contrary  to,  and 
is  not  supported  by  the  evidence. 

Such  conclusion  overlooks  the  evidence  disclosing  that 
Wil-Rud's  bid  was  made  pursuant  to  and  in  reliance  upon 
the  Receiver's  inventory  admittedly  given  to  Wil-Rud's 
agents  prior  to  the  sale  [R.  86-87]  with  the  statement 
that  if  there  were  missing  items,  the  same  would  have  to 
be  adjusted.  [R.  89.]  At  a  hearing  the  Referee  stated 
that  he  would  rule  in  favor  of  Wil-Rud  on  the  shortages 
[R.  112,  31];  and  stated  in  his  Certificate  that  Wil-Rud 
had  relied  upon  the  inventory  in  making  its  bid.  [R.  31.] 
This  was  shown  to  Wil-Rud  for  the  purpose  of  relying 
thereon.  [R.  107.]  The  undisputed  evidence  shows 
$18,952.16  shortages  [R.  81-83]  ;  that  over  25,000  wooden 
cases  were  subject  to  deposits  of  60  cents  per  case  in 
favor  of  customers  who  by  virtue  of  possession  had  a  lien 
to  the  extent  of  the  deposits.  [R.  32,  34,  133,  142,  143.] 
The  Order  Confirming  Sale  included  ''all  inventory"  and 
"all  other  physical  assets  wheresoever  located"  and  that 
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all  items  were  sold  "free  and  clear  of  any  liens,  charges 
and  incumbrances."  It  was  for  the  Referee  to  determine 
the  meaning  of  those  terms,  and  whether  there  had  been 
a  compliance  therewith.  The  evidence  further  showed 
that  the  Creditor's  Committee,  including  appellee  creditors, 
had  recommended  a  bid  of  $135,000  and  had  requested  the 
Referee  to  accept  it,  and  direct  Receiver  to  sell  at  said 
figure  without  competitive  bidding.  [R.  29,  30,  52,  53, 
54.]  The  compromise  was  $7,500  in  excess  of  this  bid. 
Besides,  under  the  compromise  appellant  was  to  hold  the 
Receiver  harmless  from  any  claims  of  the  60  cent  per 
case  refunds.  There  is  no  evidence  that  the  $160,000  bid 
was  for  the  assets  as  they  then  existed.  The  bid  made 
certain  exclusions  [R.  53]  which  did  not  include  missing 
items  or  shortages. 

10.  The  District  Court  erred  in  making  Conclusion  of 
Law  No.  4,  reading  as  follows : 

"4.  That  said  Wil-Rud  Corporation  did  not  dis- 
affirm the  sale  but  took  possession  of  the  assets  and 
cannot  in  this  manner  attack  the  sale;  and  said  Wil- 
Rud  Corporation  is  bound  by  the  rule  of  caveat 
emptor."     [R.  48.] 

in  that  the  same  is  contrary  to  law,  and  contrary  to  and 
not  supported  by  the  evidence. 

This  conclusion  of  law  overlooked  the  undisputed  evi- 
dence that  the  property  was  purchased  in  reliance  upon 
an  inventory  admittedly  shown  Wil-Rud' s  agent  by  Re- 
ceiver's representative  [R.  86-87]  ;  and  that  adjustments 
would  be  made  [R.  89] ;  that  the  Order  Confirming  Sale 
included  in  the  property  sold  "all  inventory"  and  "all  other 
physical  assets  wherever  situated,"  and  that  all  items  were 
sold  "free  and  clear  of  any  liens,  charges  and  incum- 
brances," and  made  payment  concurrent  with  delivery  of 


all  assets.  [R.  4-5.]  Appellant  claimed  that  Receiver 
had  not  delivered  all  property  in  accordance  with  and  as 
provided  by  the  terms  of  said  Order.  [R.  12.]  The  ques- 
tion was  whether  the  Receiver  had  complied  with  the 
Order.  The  Order  Confirming  Sale  contained  express 
warranties;  and  by  reason  of  the  representations  by  Re- 
ceiver's agent,  the  rule  of  caveat  emptor  was  not  applicable. 
After  the  Referee  had  interpreted  the  Order  and  had 
determined  that  Receiver  had  not  complied  therewith,  Wil- 
Rud  was  entitled  to  a  credit,  the  amount  of  which  was  a 
proper  controversy  to  compromise.  Under  the  circum- 
stances the  Referee  was  justified  in  ordering  the  compro- 
mise. 

11.     The  District  Court  erred  in  making  Conclusion  of 
Law  No.  5,  reading  as  follows: 

"5.  That  there  is  no  evidence  that  anyone  has 
ever  claimed  a  lien  against  the  property  purchased  by 
said  Wil-Rud  Corporation  from  the  receiver,  other 
than  the  conditional  sales  contract  holder  specifically 
mentioned  in  the  order  confirming  the  sale  to  Wil-Rud 
-  Corporation."     [R.  48.] 

in  that  the  said  conclusion  is  contrary  to  law  and  con- 
trary to,  and  not  supported  by  the  evidence. 

This  conclusion  overlooks  the  undisputed  evidence  that 

a  60  cent  deposit  had  been  made  by  customers  on  each 

wooden  case  when  they  purchased  the  product,  during  the 

time  Debtor  and  Receiver  operated  the  business   [R.  129, 

I    133,  142] ;  that  such  customers  were  entitled  to  a  refund 

I   of  this  deposit   [R.   142-143] ;  that  an  empty  case  could 


not  be  picked  up  from  the  customer  unless  the  driver  gave 
him  60  cents  [R.  143]  ;  that  such  was  the  practice  of  both 
Debtor  and  Receiver.  [R.  143.]  That  no  specific  person 
made  a  "claim  of  lien"  is  immaterial  and  did  not  extinguish 
any  lien  or  adverse  claim  against  empty  cases ;  they  claimed 
the  60  cent  deposit,  and  the  empty  case  could  not  be  taken 
from  the  customer  "unless  the  driver  paid  him  sixty 
cents."  [R.  143.]  A  lien  dependent  upon  possession 
existed  and  was  not  extinguished  as  long  as  the  obliga- 
tion to  refund  remained. 

12.  The  District  Court  erred  in  making  the  following 
Order: 

"Therefore,  for  the  reasons  as  set  forth  herein, 
the  Order  of  the  Referee  dated  February  26,  1948, 
affirming  the  Receiver's  compromise  whereby  he 
credited  to  the  Wil-Rud  Corporation  the  amount  of 
$18,500  upon  its  purchase  price  of  $161,000  should 
be  and  the  same  hereby  is  reversed  and  set  aside,  and 
said  petition  to  compromise  denied."     [R.  48.] 

in  that  said  Order  is  contrary  to  law,  and  is  contrary  to 
and  not  supported  by  the  evidence. 

Summary  of  Argument. 

The  headings  on  our  argument  have  been  prepared  so 
that  they  may  serve  as  a  summary.  Accordingly,  we  in- 
corporate by  reference  the  index  of  the  argument  appear- 
ing at  the  commencement  of  this  brief  as  our  summary 
of  the  argument. 


—SI- 
ARGUMENT— POINTS    AND    AUTHORITIES. 

I. 

The  District  Court  Erred  in  Reversing  the  Referee's 
Order  Approving  the  Compromise  as  the  Record 
Discloses  No  Abuse  of  Discretion  Whatsoever 
by  the  Referee  in  Approving  the  Compromise. 

Upon  a  Petition  for  Review  from  a  Referee's  order 
approving  a  compromise,  the  record  affirmatively  must 
show  a  clear  abuse  of  discretion  by  the  Referee  before  the 
order  can  be  reversed  by  the  District  Judge.  The  record 
herein  is  totally  devoid  of  any  such  showing. 

Primarily  it  is  appropriate  to  refer  to  certain  funda- 
mental principles  of  law  controlling  the  issues  involved. 

(a)  The  basic  statutory  provision  involved  herein 
(U.  S.  C.  A.,  Title  11,  Sec.  50;  Bankruptcy  Act,  Sec.  27) 
reads  as  follows : 

"The  receiver  or  trustee  may,  with  the  approval  of 
the  court,  compromise  any  controversy  arising  in  the 
administration  of  the  estate  upon  such  terms  as  he 
may  deem  for  the  best  interest  of  the  estate." 

(b)  A  controversy  within  the  terms  of  that  section  is 
a  disagreement  or  disputatious  difference.  (In  re  Towers, 
27  Fed.  Supp.  693.)  It  implies  a  dispute  to  be  settled. 
(Mueller  v.  Elba  Oil  Co.,  21  Cal.  2d  188,  203,  130  P.  2d 
961.) 

(c)  Jurisdiction  to  approve  a  compromise  is  conferred 
by  the  foregoing  statute  (11  U.  S.  C.  A.,  Sec.  50),  rather 
than  by  the  General  Orders.  (In  re  L.  M.  Axel  Co.,  3  F. 
2d  581 ;  Petition  of  Stuart,  272  Fed.  938.) 
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(d)  A  court  of  bankruptcy  possesses  not  only  the 
powers  of  a  court  of  equity  to  settle  controversies  between 
the  trustee  or  receiver  and  claimants,  but  has  the  express 
authority  under  the  foregoing  section  to  approve  such 
settlement  when  for  the  best  interest  of  the  estate.  (In  re 
Van  Camp  Prod.,  95  F.  2d  206.) 

(e)  The  term  "court,"  as  used  in  the  foregoing  section, 
includes  the  Referee  of  the  court  in  which  the  bankruptcy 
proceedings  are  pending.  (U.  S.  C.  A.,  Title  11,  Sec. 
1(9) ;  Mueller  v.  Elba  Oil  Co.,  21  Cal.  2d  188,  206,  214, 
130  P.  2d  961.) 

(f)  The  fairness  of  the  Receiver's  compromise  of  claim 
is  a  matter  initially  for  the  Receiver  and  finally  for  the 
Referee,  the  Referee's  action  being  subject  only  to  review 
for  clear  abuse  of  discretion.  {In  re  Paley,  26  Fed.  Supp. 
952.)  The  fact  that  the  Receiver  favors  the  settlement  is 
entitled  to  great  weight.     (In  re  Paley,  supra.) 

(g)  Creditors  are  entitled  to  be  heard,  and  to  vote,  but 
their  action  is  merely  advisory  and  it  is  not  binding  upon 
the  court  (Hair  v.  Byars,  92  F.  2d  684;  In  re  National 
Public  Service  Corp.,  68  F.  2d  859)  ;  the  final  responsi- 
bility rests  with  the  Referee  to  approve  or  disapprove  the 
compromise.  (In  re  Paley,  supra.)  Where  only  the 
objecting  creditors  are  represented  at  the  hearing,  a  vote 
is  unnecessary.    (In  re  Paley,  supra.) 

(h)  The  power  to  "compromise  a  controversy"  is  one 
of  the  broadest  powers  conferred  by  the  Bankruptcy  Act. 
Under  that  power  almost  anything  desirable  in  the  inter- 
ests of  the  estate  can  be  accomplished,  even  though  in  ways 
that  otherwise  would  be  irregular. 


I 
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In  In  re  Stuart,  272  Fed.  938,  the  Court  states : 

".  .  .  The  authority  to  compromise  conferred  by 
§27  of  the  Bankruptcy  Act  is  in  terms  unlimited : 

The  trustee  may,  with  the  approval  of  the  court, 
compromise  any  controversy  arising  in  the  administra- 
tion of  the  estate  upon  such  terms  as  he  may  deem 
for  the  best  interests  of  the  estate.' 

The  section  clearly  does  not  limit  the  right  of  com- 
promise to  controversies  in  which  all  creditors  have 
the  same  interest." 

In  the  Matter  of  Anderson  Thorson  S-  Co.,  125  F.  2d 
325,  the  Court  states: 

"This  provision  has  been  generally  construed  as 
lodging  a  broad  discretion  in  the  District  Courts  in 
the  compromise  of  bankruptcy  controversies,  and  re- 
viewing courts  have  refused  to  interfere  with  such 
discretion   except  upon  a  clear   showing   of   abuse." 

(To  same  effect:  In  re  Niagara  Falls  Milling  Co.,  34 
Fed.  Supp.  801 ;  In  Matter  of  Prudence  Co.,  Inc.,  98  F. 
2d  559;  Scott  v.  I  ones,  118  F.  2d  30;  In  re  Riggi  Bros. 
Co.,  42  F.  2d  174;  2  Rem.  on  Bkcy.  720;  Mueller  v.  Elba 
Oil  Co.,  21  Cal.  2d  188,  130  P.  2d  961.) 

(i)  The  order  of  the  Referee  approving  a  compromise 
can  be  set  aside  upon  Review  only  by  a  showing  of  a  clear 
abuse  of  discretion  by  the  Referee,  and  not  by  showing 
that  he  may  have  erred  in  correctly  anticipating  the  ulti- 
mate result  of  pending  or  threatened  litigation.  The  very 
purpose  of  a  compromise  is  to  avoid  the  determination  of 
sharply  contested  and  dubious  issues.  The  approval  of  a 
compromise  is  addressed  to  the  sound  discretion  of  the 
Referee,  and  his  action  thereon  can  be  disturbed  on  Re- 
view only  where  the  record  shows  a  clear  abuse  of  discre- 
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Hon.  This  is  true  even  where  the  order  approves  a  com- 
promise of  a  doubtful  claim. 

In  Matter  of  Prudence  Co.,  Inc.,  98  F.  2d  559,  the 
Court  states: 

"It  is  conceded,  as  it  must  be  under  the  authorities, 
that  the  approval  of  a  compromise  of  a  claim  against 
a  bankrupt's  estate  is  a  discretionary  order  which 
can  be  reversed  only  for  an  abuse  of  discretion." 

In  Scott  V.  Jones,  118  F.  2d  30,  the  Court  states: 

"An  order  approving  a  compromise  of  a  doubtful 
claim  involves  the  discretionary  powers  of  the  court 
and  may  be  disturbed  only  when  it  clearly  appears 
that  such  discretion  has  been  abused." 

To  same  effect:  {Matter  of  Anderson  Thorson  &  Co., 
125  F.  2d  325;  In  re  Riggi  Bros.  Co.,  Inc.,  42  F.  2d  174; 
Petition  of  Stuart,  272  Fed.  938;  Drexel  v.  Loomis,  35 
R  2d  800.) 

(j)  In  approving  a  compromise  the  Referee  need  not, 
and  cannot  determine  on  the  merits  the  controversy  be- 
tween the  parties.  It  is  the  very  purpose  of  a  compromise 
to  avoid  a  determination  of  sharply  contested  or  even 
dubious  issues.  The  primary  factors  to  be  considered  are 
the  probabilities  of  success  or  failure  of  litigation ;  the  com- 
plexities of  the  litigation  involved,  or  threatened,  and  the 
expense,  delay  and  inconvenience  of  litigation.  It  is  not 
the  duty  or  province  of  the  Court  to  make  an  actual  deter- 
mination on  the  merits  of  the  controversy  involved. 

In  In  re  Riggi  Bros.  Co.,  Inc.,  42  F.  2d  174,  a  leading 
case,  the  Court  states : 

"[1,  2]  The  approval  of  this  compromise  settle- 
ment is  not  to  be  tested  wholly  by  what  may  now  be 
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thought  would  have  been  the  result  of  litigation  to 
settle  the  respective  claims  of  the  parties.  It  is  cer- 
tain that  litigation  for  that  purpose  would  have  been 
the  inevitable  result  of  a  failure  to  compromise  and 
equally  certain  that  it  would  have  made  for  delay  and 
expense.  This  should  be  kept  in  mind  in  reviewing 
the  approval  of  the  compromise.  Petition  of  Stuart 
(C.  C.  A.),  272  F.  938-941.  Coupled  with  the  cer- 
tainty of  litigation  was  the  uncertainty  of  its  result 
and  the  soundness  of  the  exercise  of  discretion  in 
approving  it  largely  depends  upon  how  substantial 
was  this  element  of  uncertainty.  The  action  of  the 
District  Court  is  presumptively  right,  and  will  not  be 
set  aside  unless  clearly  shown  to  have  been  wrong. 
Pullman  Couch  Co.  v.  Eshelman  (C.  C.  A.),  1  F. 
(2d)  885,  887,  888.  Consequently,  we  shall  make  no 
attempt  to  decide  with  exactness  what  would  have 
been  the  outcome  had  no  settlement  been  made  and 
approved.  Any  virtue  which  may  reside  in  a  com- 
promise is  based  on  doing  away  with  the  effect  of  such 
a  decision.  For  present  purposes  it  is  enough  to  con- 
sider only  what  was  reasonably  to  be  expected  to 
happen  had  no  agreement  been  made.    .    .    . 

We  do  not  decide  what  effect,  if  any,  this  Vermont 
statute  would  have  had  on  the  validity  of  the  mort- 
gage. It  is  quite  enough  now  to  know  that  the  trustee 
would  have  met  with  serious  opposition  in  trying  to 
free  the  property  from  the  mortgage  lien.  While  he 
might,  perhaps,  have  succeeded,  the  nature  of  the 
legal  problems  involved  was  such  that  the  expense, 
delay  and  likelihood  of  failure  may  well  have  made  a 
compromise  settlement  advisable." 
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In  Matter  of  the  Prudence  Co.,  Inc.,  98  F.  2d  559, 
the  Court  states:  M 

"The  District  Court  did  not  determine  the  validity  ^ 
of  the  government's  claim  with  respect  to  the  tax- 
ability of  the  'commissions' ;  nor  need  this  court  do 
so.  The  very  purpose  of  a  compromise  is  to  avoid 
the  determination  of  sharply  contested  and  dubious 
issues,    .    .    ." 

The  Supreme  Court  of  California,  in  Mueller  v.  Elba 
Oil  Co.,  21  Cal.  2d  188,  states: 

"Under  this  section  the  bankruptcy  court  had  power 
to  dispose  of  claims  or  assets  of  the  bankrupt,  of 
doubtful  value,  in  an  expeditious  manner,  other  than 
in  the  usual  and  ordinary  manner    .    .    . 

In  connection  with  the  attack  on  the  compromise 
proceedings,  it  is  asserted  that  the  trustee  was  en- 
titled as  of  course  to  compel  the  defendants  to  mar- 
shal their  assets,  and  on  that  premise  plaintiff  con- 
tends that  there  was  no  controversy  to  compromise. 
Such  contention  is  devoid  of  merit;  substantially 
every  fact  disclosed  in  connection  with  the  proceeding 
to  marshal  assets  and  to  compromise  the  same  belies 
it.  The  mere  fact  that  the  trustee  had  the  right  as  of 
course  to  maintain  the  proceedings  did  not  make  the 
fact  or  amount  of  net  recovery  for  the  partnership 
estate  any  less  controversial.  The  trial  court  in  bank- 
ruptcy (the  referee)  had  the  right  to  consider  the  un- 
certainty and  cost  of  litigation  in  determining  the 
advisability  of  compromise  (Petition  of  Stuart,  (1921, 
6Cir.)  272  F.  938,941).    .    .    ." 


—57— 

In  Matter  of  Anderson  Thorson  &  Co.,  125  F.  2d  325, 
the  Court  states : 

"Furthermore,  we,  as  well  as  the  District  Court, 
are  powerless  in  the  instant  situation  to  review  the 
proceedings  of  that  case.  In  fact,  any  error  com- 
mitted is  irrelevant  to  the  present  question  except  as 
it  might  enter  into  the  court's  appraisement  as  to 
whether  a  compromise  was  better  for  the  estate  than 
the  dubious  result  which  might  be  achieved  by  appeal." 

(To   same   effect:     Petition   of   Stuart,   272    Fed.    938; 
Drexel  v.  Loomis,  35  F.  2d  800.) 

It  is  a  cardinal  rule  that  a  Referee  speedily  should  dis- 
pose of  litigation  on  behalf  of  the  bankrupt  estate,  involv- 
ing delay  and  expense.     (Scott  v.  Jones,  118  F.  2d  30.) 

Fortified  with  the  foregoing  principles  of  law  it  appears 
that  the  basic  question  (and  only  one)  which  the  District 
Court  could  determine  upon  the  Petition  for  Review  was 
whether  there  was  a  clear  showing  that  the  Referee,  in 
approving  the  compromise  between  the  Receiver  and  Wil- 
Rud,  had  abused  his  discretion. 

Viewed  against  the  backlog  of  surrounding  circum- 
stances, it  clearly  appears  that  no  abuse  of  discretion  by 
the  Referee  was  shown,  and  that  the  reversal  of  the  Ref- 
eree's Order  Approving  Compromise  by  the  District  Court 
was  and  is  clearly  erroneous.  The  evidence  clearly  shows 
that  the  Receiver's  representative  admittedly  had  delivered 
an  inventory  of  assets  to  Rudolph,  Wil-Rud's  representa- 
tive, shortly  before  the  sale,  and  had  given  it  to  other 
bidders  [R.  86-87] ;  that  the  business  had  been  operated 
by  Receiver,  whose  representative  stated  to  Rudolph,  "na- 
turally there  would  be  adjustments  on  the  merchandise 
that  had  been  used  in  connection  with  the  operation  of  the 
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business."     No  specific  items  were  mentioned.     [R.  89.] 
Wil-Rud's  representative  was  given  the  inventory  about 
ten  days  before  the  sale  and  from  an  inspection  of  the 
plant  could  not  discover  any  shortages,  and  was  told  that 
the  only  shortage  was  some  grape  juice.     [R.  99.]     At 
the  sale  a  certain  Miller  bid  of  $135,000  was  read  to  the 
Referee  "for  all  outstanding  shares  of  Yankee   Doodle 
Root  Beer  Company  and  for  the  physical  assets  of  Cali- 
fornia Associated  Products,"  including  all  trade  names, 
trade  marks,   formulas,   registered  trade  names,   lessee's 
interest  in  the  lease,  and  insurance  on  a  pro-rata  basis, 
which  excluded  only  the   security  held   by  the   Bank  of 
America,  cash  on  hand,  accounts  and  notes  receivable  and 
deposits.     Title  to  the  said  property  was  to  be  delivered 
free  and  clear,  except  a  water  softener.     No  other  exclu- 
sions were  mentioned.      [R.   51-53.]      The  Referee  was 
advised  that  the  Creditor's  Committee  had  approved  this 
bid  and  requested  that  it  be  accepted  and  that  the  Receiver 
be  directed  to  sell  without  competitive  bidding.      [R.  29, 
30,  53,  54.]     Wil-Rud  purchased  all  the  assets  for  $161,- 
000  [R.  30,  68]  free  and  clear  of  all  liens,  charges  and 
incumbrances  [R.  4,  53] ;  and  the  Referee's  Order  Con- 
firming Sale  provided  that  the  Receiver  sold  "all  inven- 
tory," together  with   "all  other   physical  assets     . 
wheresoever  situated,"  "free  and  clear  of  any  liens,  charges 
and  incumbrances."      [R.  4-5.]     After  confirmation  the 
assets  delivered  were  checked  against  the   items   on   the 
original  inventory  by  representatives  of  Receiver  and  Wil- 
Rud  [R.  84-86],  and  the  shortages  were  indicated  upon  a 
statement   [R.  81-83]   amounting  to  $18,952.16.     There- 
after disputes  arose  between  Receiver  and  Wil-Rud;   a 
hearing  was  had  before  the  Referee  [R.  72-113],  and  evi- 
dence disclosing  the  foregoing  was  adduced  as  well  as 
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that  showing  that  Rudolph  had  purchased  goods  at  bank- 
ruptcy sales  for  many  years  and  always  could  rely  upon 
Receiver's  and  Trustee's  inventories,  and  that  any  short- 
ages were  ahvays  adjusted.  [R.  100.]  The  Referee  at 
this  hearing  stated  that  the  inventory  never  would  have 
been  shown  to  Wil-Rud's  representative,  or  even  prepared 
"if  they  did  not  expect  you  (Wil-Rud)  to  rely  on  it" 
[R.  107],  and  that  'T  think  a  man  ought  to  get  what  he 
buys,  what  he  bids  for.  If  he  doesn't  get  it  he  should  not 
pay  for  it"  [R.  112] ;  and  directed  an  order  to  be  prepared 
accordingly.  [R.  112.]  The  Referee's  Certificate  on 
Review  states  that  Wil-Rud  had  submitted  its  bid  in  reli- 
ance upon  the  inventory  admittedly  shown  its  representa- 
tive [R.  31] ;  that  after  the  hearing  of  the  evidence,  the 
Referee  was  convinced  that  Wil-Rud  had  relied  upon  the 
inventory  in  making  its  bid  [R.  33] ;  that  he  (the  Referee) 
would  rule  that  the  purchase  had  been  made  pursuant  to 
the  inventory.  [R.  31.]  At  this  hearing  the  Referee's 
attention  also  was  directed  to  the  60  cent  deposits  on 
thousands  of  wooden  cases  in  the  possession  of  customers 
which  Wil-Rud  had  purchased  ''free  and  clear."  [R. 
112.]  It  was  then  suggested  that  Wil-Rud  and  Receiver 
attempt  to  adjust  the  matters,  and  if  this  could  not  be 
done,  then  appropriate  proceedings  would  be  commenced. 
[R.  113.]  The  evidence  at  the  hearing  on  the  Petition 
to  Compromise  disclosed  that  there  was  an  item  on  page 
88-A  of  the  inventory  representing  25,807  wooden  cases 
with  nothing  to  indicate  that  those  cases  were  subject  to 
a  deposit  of  60  cents  per  case  paid  by  customers  to  the 


Debtor    [R.    127],   and  Receiver   had  not  delivered  this 
property  to  Wil-Rud  "free  and  clear."     [R.  169.]     It  was 
necessary  to  refund  this  deposit  when  empty  cases  were 
returned   [R.   133,   142,  143]  ;  that  an  empty  case  could 
not  be  picked  up  from  the  customer   unless   the  driver 
gave  him  the  60  cents   [R.  143] ;  that  this  had  been  the 
practice  of  both  the  Debtor  and  Receiver  while  operating 
the  business.      [R.   143.]     The  liability  of  the  Receiver 
on  the  deposits  could  run  over  $16,000.     [R.  125.]     The 
Order  Confirming  Sale  provided  that  all  items  were  sold 
"free  and  clear  of  any  liens,  charges  and  incumbrances." 
[R.  5.]     The  Referee's  Certificate  on  Review  stated  that 
the  property  had  been  sold  free  and  clear,  and  that  by  rea- 
son of  said  deposits  there  was  a  strong  possibility  that 
the  Receiver  could  not  deliver  clear  title  to  the  wooden 
cases  and  bottles  involved  without  compensating  the  cus- 
tomers to  the  extent  of  60  cents  per  case,  as  the  customers 
had  possession  of  the  cases  and  appeared  to  be  entitled  to 
a  lien  thereon  until  the  60  cent  deposit  was  returned.     In 
addition  thereto  the  Referee  stated  that  there  was  the 
practical  problem  of  quieting  title  to  many  thousands  of 
wooden  cases  located  in  the  hands  of  many  thousands  of 
customers.      [R.  34.]     All  of  the  foregoing  was  before 
the  Referee  when  he  considered  the  advisability  of  the 
compromise.     The  Receiver  was  faced  with  a  dilemma. 
The  Referee  previously  had  indicated  that  he  would  rule 
adversely  to  the  Receiver  upon  the  inventory  shortages. 
Such  a  ruling  admittedly  would  have  entitled  Wil-Rud  to 
reHef .    It  could  have  rescinded  the  sale,  or  it  was  entitled 
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to  an  abatement  of  a  part  of  the  purchase  price,  which 
the  Referee  had  indicated  he  would  allow.  The  Order 
Confirming  Sale  provided  that  payment  was  concurrent 
with  delivery  of  all  assets  to  Wil-Rud.  The  Receiver  was 
required  to  deliver  25,807  wooden  cases  wheresoever 
situated,  "free  and  clear,"  which  were  subject  to  deposits. 
To  comply  with  the  Order,  a  myriad  of  proceedings  would 
have  to  be  instituted  by  Receiver  against  customers  who 
had  paid  a  deposit  of  60  cents  per  case  to  the  Debtor,  and 
having  possession  of  the  cases,  in  equity  and  good  con- 
science, could  assert  a  lien  upon,  or  possessory  rights  to  the 
cases  until  the  deposit  was  returned;  or  they  could  assert 
refund  claims  or  offset  rights  against  the  Receiver's 
estate.  This  liability  could  well  exceed  $16,000.  No  one 
could  foretell  with  certainty  the  results  of  litigation  be- 
tween the  customers  and  Receiver.  The  cost  of  such 
litigation  involved  a  long  delay,  tremendous  work  and  ex- 
pense, and  ultimately  the  Receiver  probably  would  have  to 
repay  the  deposits  before  he  could  deliver  the  cases  to 
Wil-Rud  "free  and  clear."  Wil-Rud  was  willing  to  hold 
the  Receiver  harmless  from  these  deposit  refunds.  Fur- 
thermore, the  Referee  had  indicated  a  ruling  adverse  to 
the  Receiver  upon  the  question  of  inventory  shortages. 
All  these  were  matters  which  the  Receiver,  and  ultimately 
the  Referee,  had  to  consider  in  determining  whether  the 
compromise  was  "for  the  best  interests  of  the  estate." 
There  was  no  abuse  of  discretion  in  approving  the  com- 
promise. The  reversal  of  the  Referee's  Order  by  the  Dis- 
trict Judge  is  erroneous. 
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II. 
The  District  Court  Erred  in  Determining  on  the 
Merits  the  Controversies  Between  Receiver  and 
Appellant.  This  Was  Not  Proper  Upon  the  Peti- 
tion for  Review  of  Referee's  Order  Approving 
Compromise,  as  It  Was  Beyond  the  Power  of 
the  Court,  and  Deprived  Appellant  of  Its  Day  in 
Court  on  Those  Issues. 

The  District  Court  determined  the  existing  controversies 
on  the  merits.  [R.  44-48.]  Upon  review  it  had  neither 
the  right  nor  power  to  so  do.  Those  were  matters  for 
future  Htigation,  if  the  compromise  failed. 

The  purpose  of  a  compromise  is  to  avoid  the  determina- 
tion of  sharply  contested  and  dubious  issues.  (Matter  of 
the  Prudence  Co.,  98  F.  2d  559;  In  re  Riggi  Bros.  Co., 
42  F.  2d  174,  175.) 

The  authorities,  as  well  as  common  sense,  dictate  that 
on  a  petition  to  compromise  the  Court  can  make  no  de- 
termination on  the  merits  of  the  controversies  sought  to 
be  compromised,  for  a  decision  upon  the  merits  would 
l"eave  nothing  left  to  compromise.  Certainly  the  District 
Court  reviewing  a  Referee's  order  approving  a  compro- 
mise cannot  make  such  a  determination. 

In  the  Matter  of  Anderson  Thorson  &  Co.  (7  Cir.), 
125'  F.  2d  325,  the  objecting  creditor  contended  that 
it  was  error  to  approve  a  compromise  of  a  judgment,  pend- 
ing an  appeal  therefrom,  before  determining  the  merits 
of  the  controversy  on  the  appeal.  The  Circuit  Court  re- 
jected such  contention,  stating: 

''Furthermore,  we,  as  well  as  the  District  Court, 
are  powerless  in  the  instant  situation  to  review  the 
proceedings  of  that  case.     In  fact,  any  error  com- 
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mitted  is  irrelevant  to  the  present  question  except  as 
it  might  enter  into  the  court's  appraisement  as  to 
whether  a  compromise  was  better  for  the  estate  than 
the  dubious  resuh  which  might  be  achieved  by  ap- 
peal."    (ItaHcs  ours.) 

In  the  Matter  of  the  Prudence  Co.,  Inc.,  98  F.  2d  559, 
it  was  contended  that  it  was  error  to  approve  a  compro- 
mise of  the  Government's  claim  for  income  taxes  before 
determining  the  validity  of  the  claim.  The  Circuit  Court 
answered  that  contention  stating: 

''The  District  Court  did  not  determine  the  validity 
of  the  government's  claim  with  respect  to  the  taxabil- 
ity of  the  'commissions' ;  nor  need  this  court  do  so. 
The  very  purpose  of  a  compromise  is  to  avoid  the 
determination  of  sharply  contested  and  dubious  is- 
sues,    .     .     ."     (Italics  ours.) 

In  In  re  Riggi  Bros.,  Inc.  (2nd  Cir.),  42  F.  2d  174, 
it  was  contended  that  it  was  necessary  to  determine  the 
validity  of  the  mortgage  involved  therein  before  approving 
any  compromise.  In  answer  to  that  contention  the  Court 
stated : 

"Consequently,  we  shall  make  no  attempt  to  decide 
with  exactness  what  would  have  been  the  outcome 
had  no  settlement  been  made  and  approved.  Any 
virtue  which  may  reside  in  a  compromise  is  based  on 
doing  away  with  the  effect  of  such  a  decision.  For 
present  purposes  it  is  enough  to  consider  only  what 
was  reasonably  to  be  expected  to  happen  had  no 
agreement  been  made.     ,     .     , 


"We  do  not  decide  what  effect,  if  any,  this  Ver- 
mont statute  would  have  had  on  the  vaHdity  of  the 
mortgag-e.  It  is  quite  enough  now  to  know  that  the 
trustee  would  have  met  with  serious  opposition  in 
trying  to  free  the  property  from  the  mortgage  lien. 
.     .     ."     (Italics  ours.) 

In  Mueller  v.  Elba  Oil  Co.,  21  Cal.  2d  188,  it  was  con- 
tended that  it  was  error  to  approve  a  compromise  as  the 
Trustee,  as  a  matter  of  law,  could  have  prevailed  in  an- 
other proceeding  available  to  him.  The  California  Supreme 
Court  stated: 

"Such  contention  is  devoid  of  merit;  substantially 
every  fact  disclosed  in  connection  with  the  proceeding 
to  marshal  assets  and  to  compromise  the  sale  belies 
it.  The  mere  fact  that  the  trustee  had  the  right 
as  of  course  to  maintain  the  proceeding  did  not  make 
the  fact  or  amount  of  net  recovery  for  the  partner- 
ship estate  any  less  controversial.     .     .     ." 

To  same  effect:    (Petition  of  Stuart,  272  Fed.  938;  Drexel 
v.Loomis,ZS  F.  2d  800.) 

In  the  instant  case  the  Referee  found  that  Wil-Rud 
reasonably  could  contend  that  it  was  entitled  to  an  adjust- 
ment of  $28,000,  but  made  no  actual  determination  of  the 
existing  controversies.  [R.  21.]  This  was  correct  under 
the  authorities. 

The  District  Court  on  review,  however,  determined  on 
the  merits  the  existing  controversies.  This  Order  was 
and  is  beyond  the  power  of  the  Court  and  error. 


\ 
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III. 

The  District  Court  in  Reviewing  the  Referee's  Order 
Approving  Compromise  Erred  in  Trying  the  Fac- 
tual Questions  De  Novo,  and  in  Rejecting  the 
Referee's  Findings,  His  Determination  of  the 
Credibility  of  Witnesses,  and  the  Weight  He  Ac- 
corded to  the  Evidence. 

The  District  Judge  summarily  rejected  the  Findings  of 
the  Referee  [R.  45]  and  tried  the  factual  questions  in- 
volved de  novo  as  though  the  matter  had  been  tried  before 
him  in  the  first  instant.  In  so  doing  the  District  Judge  on 
review  erroneously  disregarded  the  Referee's  determination 
as  to  credibility  of  witnesses  and  the  weight  he  accorded 
to  the  evidence. 

On  July  29,  1947,  by  Order  of  Reference  this  entire 
Debtor  Proceedings,  out  of  which  this  instant  matter 
arose,  was  referred  for  all  purposes  to  Referee  Hugh  L. 
Dickson.  [R.  179.]  After  such  general  reference,  the 
power  of  the  District  Court  was  strictly  one  of  review.  {In 
re  Orpheum  Circuit  (D.  C.  N.  Y.),  20  Fed.  Supp.  101.) 

General  Order  No.  47  (U.  S.  C.  A.,  Title  11,  foil.  Par. 
53)  provides: 

"Unless  otherwise  directed  in  the  Order  of  refer- 
ence the  report  of  a  referee  .  .  .  shall  set  forth 
his  findings  of  fact  and  conclusions  of  law  and  the 
Judge  shall  accept  his  findings  of  fact  unless  clearly 
erroneous.    .    .    ." 

This  Ninth  Circuit  Court  of  Appeals  in  Powell  et  ux  v. 
Wumkes,  142  F.  2d  4,  6,  has  interpreted  General  Order  47 
and  the  powers  of  a  District  Judge  on  review.  This 
Court  states: 

"Where  he  confines  himself  to  a  review  of  the 
record  made  before  the  referee  he  is  not  permitted  to 


try  factual  questions  de  novo,  that  is  to  say,  he  is  not 
at  liberty  to  reject  the  findings  of  the  referee  merely 
because  he  disagrees  with  the  latter  as  to  the  credi- 
bility of  witnesses  or  the  weight  to  be  accorded  con- 
flicting evidence." 

The  District  Court  upon  review  is  not  justified  in  dis- 
regarding the  Referee's  findings  when  based  upon  sub- 
stantial evidence.  (Reich  v.  Industrial  Com'r  of  N.  Y. 
(2  Cir.),  145  F.  2d  759;  In  re  Freelove  (D.  C.  Cal.),  74 
Fed.  Supp.  666;  Ashton  v.  Sentney  (9  Cir.),  145  F.  2d 
719;  In  re  Cummings  (D.  C.  Cal.),  84  Fed.  Supp.  65.) 
Particularly  is  this  so  where  there  is  conflicting  evidence. 
(Powell  V.  IVumkes  (9  Cir.),  142  F.  2d  4;  In  re  Nay 
(D.  C.  Cal.),  58  Fed.  Supp.  960;  Gentry  v.  Abbott-Kinney 
Co.  (D.  C.  Cal.),  66  Fed.  Supp.  841.) 

The  Court  of  Appeals  when  considering  findings  of  the 
District  Court,  made  on  review,  contrary  to  those  of  the 
Referee  upon  matters  referred  to  him  for  decision,  has 
the  same  duty  as  the  District  Court  to  accept  Referee's 
findings.  (Phillips  v.  Baker  (5  Cir.),  165  F.  2d  578;  In 
re  Sandows  (2  Cir.),  151  F.  2d  807.) 

The  following  Referee's  Findings,  based  either  upon  un- 
disputed substantial  evidence,  or  conflicting  evidence,  was 
rejected  by  the  District  Court,  namely,  that  Wil-Rud  could 
reasonably  claim  a  total  adjustment  of  $28,000  against 
Receiver;  that  it  was  for  the  best  interests  of  the  estate 
to  compromise  [R.  21];  that  the  purchaser  relied  upon 
the  inventory  prepared  by  the  estate  in  making  its  bid,  and 
was  entitled  to  pro-rata  credits  for  shortages ;  that  it  would 
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be  an  unwise  expense  to  direct  the  Receiver  to  quiet  title 
to  approximately  25,000  cases  so  that  Receiver  could  de- 
liver same  to  Wil-Rud,  free  and  clear  [R.  22-23] ;  that  as 
a  part  of  the  compromise  Wil-Rud  agreed  to  hold  Receiver 
harmless  from  the  60  cent  refunds  per  case.     [R.  22.] 

The  District  Court  also  rejected  the  following  state- 
ments in  the  Referee's  Certificate,  based  upon  substantial 
evidence,  and  the  weight  and  credence  given  to  it  by 
Referee,  namely,  that  Wil-Rud  had  submitted  its  bid  in 
reliance  upon  the  inventory  admittedly  shown  its  repre- 
sentative [R.  31,  33] ;  that  after  a  hearing  the  Referee  had 
indicated  he  would  rule  that  the  purchase  was  made  pur- 
suant to  inventory,  and  a  pro-rata  allowance  would  be 
made  to  the  bidder  [R.  31,  33]  ;  that  the  physical  assets 
had  been  sold  free  and  clear  to  purchaser;  that  Receiver 
could  not  deliver  title  to  the  wooden  cases  without  repay- 
ing the  60  cent  per  case  to  distributors  who  having  posses- 
sion were  entitled  to  a  lien  until  the  refunds  were  paid 
[R.  34] ;  that  considering  the  practical  and  legal  problems 
involved,  the  possibility  of  adverse  rulings,  the  costs,  ex- 
pense and  delays  of  litigation,  the  compromise  was  ap- 
proved. [R.  34.]  The  District  Court,  in  retrying  the 
practical  issues,  disregarded  the  weight  and  credence  given 
the  evidence  by  Referee,  namely  the  testimony  of  witnesses 
Yates,  Rudolph,  and  Wilder,  the  substance  of  which,  with 
record  references,  is  fully  set  forth  prior  hereto  under 
Specification  of  Error  No.  3.^°  The  District  Court  erred 
in  refusing  to  accept  the  Referee's  Findings. 


^°This  specification  is  found  on  pages  37  to  39  of  this  brief. 
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rv. 

The  District  Court  Erred  in  Applying  the  Doctrine 
of  Caveat  Emptor  to  Appellant's  Purchase.  It 
Was  Not  Applicable  Because  (A)  of  the  Express 
Provisions  of  Order  Confirming  Sale;  (B)  of  Rep- 
resentations by  Receiver's  Agent;  (C)  of  the 
Referee's  Findings;  (D)  Appellant  Was  Entitled 
to  Pro-Rata  Abatement  of  Purchase  Price  for 
Shortages  and  Liens;  (E)  It  Was  Not  Proper 
Issue  on  Review. 

The  District  Court's  Order  [R.  48]  erroneously  was 
bottomed  upon  the  doctrine  of  caveat  emptor. 

The  Order  Confirming  Sale  expressly  provided  that 
Receiver  sold  certain  described  property,  including  "all 
inventory"  and  ''all  other  physical  assets  of  Debtor  Cor- 
poration wheresoever  situated,"  and  "that  all  said  items 
are  sold  free  and  clear  of  any  liens,  charges  and  incum- 
brances." [R.  4,  5.]  It  further  provided  "delivery  of 
the  assets  to  be  made  upon  signing  of  within  Order,  and 
payment  therefor  to  be  made  concurrently  with  delivery 
to  buyer."     [R.  4.] 

A.  It  is  well  settled  that  the  doctrine  of  caveat  emptor 
does  not  apply  where  the  order  confirming  sale  contains 
express  warranties.  (6  Rem.  Bkrcy.  55;  4  Collier  Bkrcy. 
1588.) 

The  provisions  of  the  Court's  decree  are  controlling  and 
the  parties  rights  and  obligations  are  fixed  thereby.  The 
purchaser  is  protected  by  the  order  or  decree  of  Court. 
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In  In  re  United  Toledo  Co.  (6  Cir.),  152  F.  2d  210,  the 
Court  states  : 

"In  a  judicial  sale  the  Court  is  the  real  vendor. 
.  .  .  In  such  a  case  the  Court's  decree  is  controlling 
upon  the  parties,  and  their  rights  and  obligations  are 
fixed  thereby.  ...  The  purchaser  at  a  judicial 
sale  IS  protected  by  the  order  or  decree  of  the  court, 
and  he  need  not  look  beyond  the  decree    .     .      " 

In  American  Dirigold  Corp.  v.  Dirigold  Metals  Corp. 
(6  Cir.),  125  F.  2d  446,  the  Court  states: 

"It  is  characteristic  of  a  judicial  sale,  that  the 
court's  decree  specifically  describe  the  property  to  be 
sold.  .  .  .  Under  this  rule  it  becomes  immaterial 
as  to  what  statements  of  exclusion,  if  any  the  receiver 
made  at  the  sale." 

The  Order  Confirming  Sale  included  "all  inventory," 
and  after  a  hearing  the  Referee  found  that  it  meant  all 
items  upon  the  inventory  shown  by  Receiver's  agent  to 
Wil-Rud's  representative.     [R.  86,  99,  169,  22,  31,  2>Z.] 
This  was  binding  upon  the  District  Court.     The  finding 
that  the  assets  were  sold  on  an  "as  is"  basis  without  war- 
ranty finds  no  support.     No  such  exclusion  was  in  the 
Order  Confirming  Sale.     Any  such  statement,  if  made, 
becomes  immaterial  under  the  foregoing  authorities.    After 
Wil-Rud's  bid  was  accepted,  Receiver's  attorney  sought 
to  include  additional  terms,  which  Wil-Rud's  attorney  re- 
jected.    [R.  69.]     The  Receiver's  attorney's  attempts  met 
no  success,  for  the  Referee  in  summing  up  his  remarks 
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did  not  consider  that  the  sale  had  been  on  an  "as  is"  basis, 
and  stated: 

"I  think  practically  all  you  have  said,  and  as  I 
understood  it  thoroughly,  is  that  these  bidders  are  not 
buying  the  accounts  receivable  and  they  are  not  taking 
over  the  cash,  but  that  they  were  getting  the  lease  in, 
as  and  when  they  were  getting  it."     [R.  70.] 

Even  if  Receiver's  attorney  so  intended,  the  Order  Con- 
firming Sale  did  not  so  state,  and  the  Referee  after  a  hear- 
ing found  against  such  contention.  This  the  District 
Court  could  not  disregard. 

B.  The  doctrine  of  caveat  emptor  does  not  apply  when 
representations  are  made  to  bidder  as  to  quantity,  and  he 
is  misled  thereby  to  his  detriment,  whether  such  repre- 
sentations were  fraudulently,  wilfully  or  ignorantly  made. 
(Webster  v.  Hozvorth,  8  Cal.  21,  26;  15  Cal.  Jur.  307; 
50  C.J.  S.  648,  654.) 

-  The  undisputed  evidence  discloses  that  the  Receiver's 
agent  gave  Wil-Rud's  representative  an  inventory  [R.  86- 
87]  and  told  him  "naturally  there  would  be  adjustments  on 
the  merchandise  that  had  been  used  in  connection  with  the 
operation  of  business"  [R.  89] ;  that  it  was  impossible  to 
discover  shortages  from  an  inspection  of  the  plant.  [R. 
99.]  The  Referee  found  that  Wil-Rud  had  relied  upon 
the  inventory  and  that  it  had  a  right  to  rely  thereon,  and 
was  entitled  to  credit  for  shortages.     [R.  22,  31,  ZZ.] 

C.  It  is  also  well  settled  that  where  a  sale  has  been 
made  under  certain  representations  by  trustee,  or  receiver, 
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the  Referee  is  justified  in  allowing  deductions  from  the 
purchase  price  for  shortages  and  for  liens  or  charges 
where  the  property  is  sold  free  and  clear,  and  the  rule  of 
caveat  emptor  is  not  applicable. 

In  6  Rem.  Bkrcy.  66,  112572,  60,  4th  Ed.,  the  author 
states : 

".  .  .  where  the  sale  has  been  made  under  repre- 
sentations by  the  trustee,  the  Court  may  be  justified 
in  allowing  deductions  from  the  purchase  price  for 
shortages,  etc." 

(To  same  effect:  50  C.  J.  S.  626;  35  C.  J.  56;  Young  & 
McWhorter  v.  Smith  (W.  Va.),  107  S.  E.  Rep.  110,  113, 
114;  Gen.  Electric  Co.  v.  Interstate  Electric  Co.,  201  Mo. 
App.  22,  209  S.  W.  Rep.  562;  Cypress  Lumber  Co.  v. 
Tillar  &  Wilson,  73  Ark.  354,  84  S.  W.  490;  Hall  v. 
McGehee  (5  Cir.),  Z7  F.  2d  854,  855;  Searcy  v.  McChord, 
1  Fed.  261.) 

The  evidence  shows  that  25,807  cases,  in  the  possession 
of  customers,  were  subject  to  deposits,  and  could  not  be 
delivered  "free  and  clear."     [R.  143.] 

In  view  of  all  the  foregoing,  and  that  negotiations  were 
pending  for  several  weeks  between  Wil-Rud  and  Receiver 
the  Referee  properly  allowed  the  reductions  on  the  pur- 
chase price  by  way  of  compromise.  Caveat  emptor  did 
not  apply. 
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V. 

The  District  Court  Erred  in  Holding  That  Since  No 
One  "Claimed  a  Lien"  There  Were  No  Liens  or 
Charges  Against  the  Wooden  Cases.  The  Un- 
disputed Evidence  Shows  a  60  Cent  Deposit  on 
Each  Case  Was  Paid  by  Customers  Which  Had 
to  Be  Refunded  Before  Possession  of  the  Cases 
Could  Be  Obtained.  Besides,  It  Was  Not  a 
Proper  Issue  to  Determine  on  Review. 

The  District  Court  concluded  there  was  "no  evidence 
that  anyone  had  ever  claimed  a  lien  against  the  property 
purchased";  therefore  there  were  no  Hens.  The  undis- 
puted evidence  shows  that  a  60-cent  deposit  had  been  given 
by  customers  on  each  case  [R.  129,  133,  143],  which 
was  not  indicated  upon  the  inventory  [R.  127] ;  that  cus- 
tomers were  entitled  to  this  refund  [R.  142-143] ;  that 
the  empty  cases  could  not  be  picked  up  from  customers 
without  refunding  the  60  cents  [R.  143,  144] ;  that  such 
was  the  practice  of  Debtor  and  Receiver  while  operating 
the  business  [R.  143],  which  Wil-Rud  would  have  to 
continue,  if  it  wanted  the  cases  [R.  144] ;  that  on  each 
case  was  a  notation  indicating  a  60-cent  deposit  thereon 
[R.  146] ;  that  the  property  was  sold  "free  and  clear" 
[R.  5] ;  that  the  Referee  found  that  the  cases  could  not 
be  delivered  "free  and  clear,"  and  in  his  Certificate  stated 
that  it  appeared  customers  had  a  lien,  dependent  upon  pos- 
session until  the  refunds  were  paid.     [R.  34.] 

The  fact,  and  not  the  claim  of  lien,  determines  whether 
one  exists.  Even  though  no  customer  stated,  "I  claim  a 
lien  on  the  cases,"  that  did  not  disprove  that  one  existed. 
The  customers  demanded  the  refund  before  they  allowed 
the  driver  to  pick  up  any  case.     [R.   142-144;  34,  23.] 
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This  was  sufficient  to  establish  a  h'en,  dependent  upon  pos- 
session. 

At  common  law  a  lien  consisted  in  the  right  to  retain 
possession  of  the  property  of  another  until  some  debt  or 
charge  in  connection  therewith  was  repaid.  (16  Cal.  Jur. 
302-3;  City  of  San  Diego  v.  Higgins,  115  Cal.  170,  178; 
Quist  V.  Sandman,  154  Cal.  748,  755;  53  C.  J.  S.  826.) 

Under  California  statute  a  lien  is  defined  as  "a  charge 
imposed  in  some  mode  other  than  by  a  transfer  in  trust 
upon  specific  property  by  which  it  is  made  security  for 
the  performance  of  an  act."  (Cal.  Civ.  Code,  Sec.  2872; 
Grey  v.  Home,  48  Cal.  App.  2d  372,  375.)  In  connec- 
tion therewith  Grey  v.  Home,  supra,  states : 

"  In  its  broadest  sense  and  common  acceptation,  it 
is  understood  and  used  to  denote  a  legal  claim  or 
charge  on  property,  either  real  or  personal,  as  se- 
curity for  the  payment  for  some  debt  or  obligation. 
.  It  includes  every  case  in  which  personal  or 
real  property  is  charged  with  the  payment  of  a  debt.' 
(37  C.  J.   306.)" 

As  stated  in  Quist  v.  Sandman,  supra,  the  statutory 
lien  is  "but  declaratory  of  the  common-law  rule  and  the 
right  to  a  lien  must  be  governed  by  the  same  rules  which 
prevailed  at  common  law.  It  can  only  be  asserted  under 
the  same  circumstances  and  conditions  as  it  could  be  as- 
serted at  common  law  and  the  right  to  do  so  must  be  in- 
terpreted in  accordance  with  common-law  principles." 
(154  Cal.  748,  755.) 

A  lien  is  but  an  accessory  to  and  an  incident  of  the 
debt,  charge  or  obligation  for  which  it  is  security.  (Cal. 
Civ.  Code  2809.)     Redemption  from  a  lien-  is  made  by 
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performing,  or  offering  to  perform  the  act  for  the  per- 
formance of  which  it  is  security.     (Cal.  Civ.  Code  2905.) 

Most  certainly  the  customers  had  a  common  law,  as  well 
as  statutory  lien,  dependent  upon  possession,  upon  the 
cases,  until  the  deposits  were  repaid.  It  was  not  necessary 
to  make  a  "claim  a  lien"  as  such,  as  long  as  they  asserted 
the  right  to  the  refund  and  retained  possession  of  the  cases 
until  the  refund  was  paid.  {Perot's  Estate  v.  Perot,  148 
So.  903,  177  La.  640;  Faulkner  v.  Harding,  9  Mo. 
App.  12.) 

If  the  transaction  between  Debtor  and  customers  re- 
garding the  cases  was  one  of  bailment,  the  customers, 
as  bailees,  having  deposited  60  cents  per  case,  had  a  lien 
upon  the  cases,  dependent  upon  possession,  until  the  de- 
posits were  refunded.  (Cal.  Civ.  Code  1833,  providing 
"a  depositor  must  indemnify  the  depository  .  .  .  For 
all  expenses  necessarily  incurred  by  him  .  .  ." ;  and  Cal 
Civ.  Code  1856,  providing  that  a  depository  has  a  lien  for 
charges,  and  for  all  moneys  advanced  or  expended;  4 
Cal.  Jur.  26-27.) 

The  fact  that  the  property  was  sold  "free  and  clear" 
would  not  transfer  the  customers'  liens  from  the  cases 
to  the  proceeds.  The  customers  were  not  before  the 
Court,  and  the  cases  were  in  their  possession. 

As  stated  in  Matter  of  Orpheum  Circuit,  Inc.  (D.  C, 
N.  Y.),  20  Fed.  Supp.  101: 

"Since  most  of  the  assets  were  in  the  possession  of 
an  adverse  claimant  under  claim  of  pledge  that  was 
more  than  mere  colorable,  the  bankruptcy  court  had 
no  power  to  sell  the  assets  free  and  clear  of  liens." 
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Further  the  issue  of  the  vaHdity  of  the  liens  of  the 
customers  was  not  before  the  District  Court  upon  review, 
and  no  determination  thereof  should  have  been  made.  It 
was  sufficient  to  know  that  the  Receiver  would  have  met 
with  serious  opposition  in  trying  to  obtain  possession  of 
25,807  cases,  without  repaying  the  60  cent  per  case  de- 
posit. {In  re  Riggi  Bros.  Co.,  Inc.,  142  F.  2d  174;  Mat- 
ter of  the  Prudence  Co.,  Inc.,  98  F.  2d  559;  Matter  of 
Anderson  Thorson  &  Co.,  125  F.  2d  325.) 


VI. 
The  District  Court  Erred  in  Holding  That  the  Peti- 
tition  to  Compromise  Was  a  Collateral  Attack 
Upon  Order  Confirming  Sale.  Appellant  Shov^ed 
Non-Compliance  by  Reciever  With  Terms  of  Or- 
der, Entitling  It  to  Reduction  in  Purchase  Price, 
Which  Was  Proper  Subject  of  Compromise. 

The  Order  Confirming  Sale  provided  that  Receiver 
sold  all  inventory  together  with  all  other  physical  assets 
of  Debtor  wheresoever  situated,  free  and  clear  of  any  liens 
charges  and  incumbrances,  and  that  payment  of  the  pur- 
chase [R.  4-5]  price  was  to  be  made  concurrently  with 
delivery  of  assets. 

Appellant  claimed  that  all  the  property  purchased  was 
not  delivered  in  that  there  were  $18,952.16  in  inventory 
shortages  [R.  81-83],  and  that  25,807  wooden  cases  in 
possession  of  customers  were  not  "free  and  clear"  but 
subject  to  deposits  amounting  to  over  $16,000.  [R.  125.] 
The  Referee,  after  hearing  evidence,   found  there  were 
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shortages  and  liens  for  which  appellant  would  be  entitled 
to  pro-rata  reduction.    [R.  21-24,  31,  33,  34.] 

The  Court  always  has  the  right  to  determine  if  the 
purchaser  received  everything  he  was  entitled  under  the 
decree.  (In  re  United  Toledo  Co.  (6  Cir.),  152  F.  2d 
210.) 

Where  a  sale  has  been  made  under  representation  of 
trustee  of  Receiver,  the  Court  is  justified  in  allowing  de- 
ductions from  the  purchase  price  for  shortages,  and  such 
has  never  been  considered  a  collateral  attack.  (6  Rem. 
Bkrcy.  66.)" 

The  Referee  having  determined  that  there  were  short- 
ages and  liens,  that  Receiver  could  not  comply  with  the 
Order  Confirming  Sale,  appellant  was  entitled  to  a  pro 
rata  deduction.  Payment  having  been  made  concurrent 
with  delivery,  the  Receiver  was  not  entitled  to  his  money 
until  appellant's  claims  were  adjusted.  A  compromise 
was  a  proper  procedure.  The  authorities  under  Point  I 
so  hold.  It  was  a  speedy  and  expeditious  procedure. 
Certainly  it  was  not  a  collateral  attack.  It  was  common 
sense,  and  the  very  purpose  for  which  the  compromise 
statute  (U.  S.  C.  A.,  Title  11,  Sec.  50)  was  enacted.  To 
hold  otherwise  was  error. 


i^See  page  71  of  Brief  where  authorities  are  collated. 
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VII. 

The  District  Court's  Findings  and  Order,  in  Material 
Matters,  Are  Not  Supported  by  the  Evidence  and 
Are  Contrary  Thereto,  and  Cover  Many  Matters 
Not  Proper  Issues  Upon  Review. 

The  District  Court,  in  reviewing  a  Referee's  order 
approving  a  compromise,  is  limited  to  the  record  before 
the  Referee  and  cannot  accept  argument  by,  or  statements 
of  counsel  as  evidence,  (/n  re  Paley,  26  Fed.  Supp.  952.) 
Evidence  not  taken  or  admitted  before  the  Referee  cannot 
be  considered  on  review.  {In  re  Panamer  Realty  Corp., 
54  Fed.  Supp.  656.) 

Under  Specifications  of  Error,  Nos.  4  to  7,  inclusive, 
the  District  Court's  Findings  in  certain  particulars  have 
been  challenged.    They  are  the  following: 

(a)  That  portion  of  Finding  No.  1,  reading  as  follows: 

''.  .  .  A  bidder  offered  $160,000  and  thereupon  a 
bid  of  $161,000  was  made  on  the  same  terms  by  the 
Wil-Rud  Corporation  'for  all  of  the  outstanding 
shares  of  Yankee  Doodle  Root  Beer  Company  and 
for  the  physical  assets  of  California  Associated  Prod- 
ucts   ...'..."    [R.  45.] 

(b)  That  portion  of  Finding  No.  2,  reading  as  follows: 

".  .  .  That  said  inventory  does  not  purport  to  be 
other  than  an  inventory  made  as  of  July  28,  1947. 
That  this  fact  was  made  known  to  all  bidders.  That 
at  the  time  of  the  sale  the  said  assets  were  offered 
'as  is'  and  without  any  warranty  as  to  quantity  or 
quality  and  without  any  reference  to  an  inventory. 
That  immediately  after  the  confirmation  of  the  sale, 
the  assets  so  sold  were  delivered  to  the  Wil-Rud  Cor- 
poration.   .    .    ."     [R.  46.] 
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(c)  Finding  No.  4,  reading  as  follows : 

"4.  That  said  sale  was  not  made  on  the  basis  of  a 
sale  of  the  assets  as  reflected  in  the  receiver's  inven- 
tory as  of  the  close  of  business  on  July  28,  1947,  nor 
was  the  bid  of  Wil-Rud  so  made."     [R.  47.] 

(d)  Finding  No.  5,  reading  as  follows: 

"5.  That  the  said  Will-Rud  Corporation  was  not 
warranted  in  relying  upon  nor  did  it  rely  upon  the 
inventory  in  making  said  bid.  That  it  was  not  in  the 
best  interests  of  creditors  that  the  said  proposed  com- 
promise be  ordered."     [R.  47.] 

The  summary  of  the  evidence  in  connection  with  each 
of  the  foregoing  Findings,  together  with  record  references, 
is  set  forth  under  Specifications  of  Error  Nos.  4-7,  inclu- 
sive, and  is  incorporated  hereunder  by  this  reference  to 
save  space  and  needless  repetition.^^ 

These  Findings  in  their  entirety  are  based  upon  the 
statements  and  arguments  of  appellees'  counsel  in  the  pro- 
ceedings below,  and  not  upon  any  competent  evidence  he- 
fore  the  Referee,  or  District  Court.  The  evidence  is  to  the 
contrary.  Such  arguments  and  statements  could  not  be 
accepted  by  the  District  Court  as  evidence.  ] 

Upon  competent  evidence  the  Referee  found,  that 
Wil-Rud's  bid  was  made  in  pursuant  to  and  in  reliance 
upon  an  inventory  admittedly  shown  its  agent  by  Receiver  j 
representative,  who  stated  that  adjustments  for  assets  used 
would  be  made  [R.  86,  %7,  89,  107,  21,  22,  31-33];  that 
the  inventory  shortage  was  $18,952.16   [R.  81-83];  that 


^^See  brief  pages  39  and  40  for  summary  of  evidence  for  Finding 
No.  1 ;  pages  40  to  42  for  Finding  No.  2 ;  pages  42  and  43  for 
Finding  No.  4 ;  pages  43  to  46  for  Finding  No.  5. 
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there  were  60  cents  per  case  deposits  upon  25,807  wooden 
cases,  amounting  to  over  $16,000  [R.  125,  142,  143], 
which  appeared  to  be  a  lien  thereon  [R.  22,  34].  The 
objecting  creditors  never  offered  any  evidence  to  the  con- 
trary, or  otherwise.  At  the  hearing  on  November  7, 
1947,  Receiver's  counsel  strenuously  argued  that  the  as- 
sets had  been  sold  "as  is"  but  the  record  belied  that  con- 
tention and  the  Referee  found  to  the  contrary  [R.  21,  23, 
31,  33.]  After  Wil-Rud's  bid  at  the  sale  had  been  ac- 
cepted. Receiver's  counsel  attempted  to  inject  such  condi- 
tion, which  was  rejected  [R.  68-69].  The  Referee  then 
stated  to  Receiver's  counsel,  *T  think  practically  all  you 
have  said,  and  as  I  understood  it  thoroughly,  is  that  these 
bidders  are  not  buying  the  accounts  receivable  and  they 
are  not  taking  over  the  cash  but  that  they  were  getting 
the  lease  in,  as  and  when  they  were  getting  it"  [R.  70]. 
Counsel's  argument  is  not  evidence;  if  the  statements  at 
the  sale  contradicted  the  testimony  adduced  at  this  hearing 
(and  it  does  not),  the  Referee's  finding  adverse  to  Re- 
ceiver is  binding.  The  "as  is"  theory  again  was  invoked 
by  way  of  argument  [R.  165]  at  the  compromise  hearing, 
but  no  evidence  in  support  thereof  was  offered.  There  is 
no  evidence  that  Wil-Rud's  bid  was  not  based  upon  the 
inventory,  or  that  it  did  not  have  a  right  to  rely  thereon. 
The  evidence  is  to  the  contrary.  Findings  which  purport 
to  determine  the  merits  of  controversies  existing  between 
the  Receiver  and  Wil-Rud  were  not  proper  issues  to  deter- 
mine upon  Review.  The  District  Court's  Findings  and 
Order  are  contrary  to,  and  not  supported  by,  the  evidence. 
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Conclusion. 

We  respectfully  submit  that  the  record  is  replete  with 
prejudicial,  reversible  error,  which  materially  affect  Appel- 
lant to  its  prejudice.  We  therefore  respectfully  submit  that 
the  Order  of  the  District  Court  be  reversed  with  directions 
to  affirm  the  Referee's  Order  approving  the  compromise, 
together  with  appellant's  costs  of  appeal. 

Respectfully  submitted, 

Charles  J.  Katz, 

Counsel  for  Appellant. 

Samuel  W.  Blum, 
Of  Counsel. 
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The  controversy  before  this  Court  involves  the  disposi- 
tion of  a  petition  for  leave  to  compromise  a  dispute  en- 
suing between  the  appellant  and  the  Receiver  after  a 
judicial  sale  to  the  appellant  of  assets  belonging  to  the 
bankrupt  estate  of  the  California  Associated  Products  Co., 
which  sale  was  duly  confirmed  by  the  Court  and  the  order 
of  confirmation  has  long  since  become  final  [Tr.  pp.  12- 
16;  order  confirming  sale,  Tr.  pp.  3-7].  The  Court  is 
not  concerned  with  the  proceedings  brought  to  enforce 
compliance  with  this  sale,  namely,  the  petition  for  order 
to  show  cause  re  Wil-Rud  Corporation  which  is  found  on 
pages  8  and  9  of  the  Transcript.  No  order  was  ever  made 
on  that  order  to  show  cause. 
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Briefly,  the  history  of  the  controversy  is  as  follows: 
The  proceeding  originated  in  the  District  Court  under 
Chapter  XI  of  the  National  Bankruptcy  Act  on  July  29, 
1947,  and  under  this  Chapter  XI  proceeding  E.  A.  Lynch 
was  appointed  Receiver.  The  Chapter  XI  proceedings 
did  not  succeed  and  bankruptcy  ultimately  resulted  on 
April  26,  1948.  Mr.  Lynch  came  into  possession  of  the 
assets  of  the  bankrupt  located  at  No.  3631  Union  Pacific 
Avenue,  Los  Angeles,  in  a  plant  known  as  the  Yankee 
Doodle  Root  Beer  Company  in  the  latter  part  of  August. 
The  bankrupt  was  engaged  in  this  plant  in  the  manu- 
facture and  distribution  of  root  beer.  An  offer  was  made 
through  Aaron  Levinson,  a  creditor,  and  a  member  of  the 
informal  Creditors'  Committee  [Tr.  p.  51]  to  purchase 
the  assets  of  the  Yankee  Doodle  plant  for  $135,000.00  at 
private  sale  and  without  competitive  bidding  [Tr.  pp.  29 
and  30].  The  Court  declined  to  approve  this  proposal 
and  ordered  the  property  sold  at  competitive  bidding  [Tr. 
p.  30].  The  matter  came  on  for  hearing  before  the  Ref- 
eree on  October  15,  1947  [Tr.  p.  50]  and  the  offer  of 
$135,000.00  was  renewed  in  open  Court  by  Mr.  Levinson 
[Tr.  p.  52].  The  offer  was  made  on  behalf  of  one  Miller 
and  proposed  to  buy  all  of  the  outstanding  shares  of  the 
Yankee  Doodle  Root  Beer  Company,  the  "physical"  assets 
of  the  California  Associated  Products,  all  trade  names, 
trade-marks,  all  formulas,  and  registered  trade  styles,  the 
lessee's  interest  in  the  lease,  and  expressly  excluded  mer- 
chandise held  by  the  Bank  of  America  as  a  pledge,  and 
certain  items  held  at  Fresno  to  secure  two  pledges  of 
firms  located  there.  The  offer  also  excluded  cash  on 
hand,  accounts  or  notes  receivable,  or  deposits  made  by 
those  corporations.  No  reference  was  made  to  inventory. 
The  purchaser  proposed  to  take  over  the  existing  insur- 
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ance  on  a  pro  rata  basis,  title  to  be  delivered  to  him  free 
and  clear  except  the  water  softener.  A  check  for  $10,- 
000.00  was  tendered  [Tr.  pp.  52  and  53].  The  Referee 
announced  that  he  was  going  to  sell  the  assets  to  the 
highest  bidder  for  the  greatest  amount  of  money  [Tr. 
p.  54]. 

Mr.  Katz  submitted  the  second  bid  in  open  Court 
amounting  to  $137,500.00  [Tr.  p.  59].  The  bidding 
went  up,  Mr.  Miller  raising  it  to  $140,000.00  [Tr.  pp.  59 
and  60].  It  continued  upward,  and  at  page  62  of  the 
transcript  Mr.  Katz  made  the  statement  "Mr.  Rudolph 
bids  $146,000.00  on  the  same  basis  as  the  Miller  bid 
excepting  only  that  with  respect  to  the  lease  he  will  take 
whatever  right,  title,  and  interest  in  the  estate  that  the 
estate  can  convey  to  him."  After  a  short  recess  [Tr.  p. 
65]  the  bidding  resumed  again  [Tr.  p.  68]  and  climbed  to 
$161,000.00.  The  Referee  thereupon  announced  that  the 
assets  were  sold  to  the  Wil-Rud  Corporation  for  $161,- 
000.00. 

Immediately  after  this  announcement,  Mr.  Gendel,  at- 
torney for  the  Receiver,  proceeded  to  clarify  any  question 
as  to  what  was  being  sold,  and  the  Referee  then  reiterated 
his  verbal  confirmation  of  the  sale  with  this  statement 
[Tr.  p.  71]: 

"This  meeting  is  adjourned.  The  sale  is  con- 
firmed for  $161,000.00  to  Samuel  C.  Rudolph  & 
Associates,  Incorporated,  a  corporation." 

There  was  no  mention  of  inventory  adjustments  at  any 
time  in  the  proceedings  or  during  the  conduct  of  the  sale. 

That  the  sale  was  made  "as  is,"  appears  to  be  perfectly 
clear  from  that  part  of  the  statement  of  Mr.  Gendel  be- 
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ginning  at  the  bottom  of  page  68  of  the  transcript  and 
continuing  on  to  page  69.     Mr.  Gendel  said: 

'The  Receiver  is  selling  machinery,  equipment  and 
fixtures  located  at  the  place  of  business  of  the  Califor- 
nia Associated  Products  Co.,  3631  Union  Pacific  Ave- 
nue, and  the  inventory  as  is  now,  subject  only  to  the 
balance  owing  on  the  water  softener  of  $1699.17." 

Further  significance  of  this  statement  appears  in  the 
order  confirming  the  sale  [Tr.  pp.  4  and  5].  The  order 
confirming  the  sale  confirms  the  sale  to  the  buyer  of  all 
machinery,  fixtures,  equipment,  all  inventory,  all  lessee's 
improvements,  all  furnishings,  all  supplies  and  unfinished 
products  of  every  class,  character  and  description  what- 
soever, located  at  3631  Union  Pacific  Avenue,  Los  An- 
geles, California,  together  with  all  the  other  physical 
assets  of  the  debtor  corporation  wheresoever  situated,  and  | 
together  with  all  of  the  physical  assets  of  every  class  and 
character  of  the  Yankee  Doodle  Root  Beer  Co.,  a  cor- 
poration, as  of  October  15,  1947,  at  5:00  o'clock  P.  M. 
The  day  and  hour  October  15,  1947,  at  5  :00  o'clock  P.  M. 
i-s  again  referred  to  by  Mr.  Gendel  at  transcript  pages 
74  and  75.  It  is  clearly  apparent  that  the  assets  taken 
over  by  the  appellant  were  the  assets  of  the  bankrupt  as 
they  existed  on  October  15,  1947  at  5:00  o'clock  P.  M. 
(All  italicized  matter  ours.) 

Seven  days  thereafter,  on  October  22,  1947,  the  Referee 
signed  an  order  confirming  and  approving  the  sale,  which 
order  was  approved  by  Mr.  Katz  and  Mr.  Blum,  counsel 
for  appellant.  The  ten  days  to  review  this  order  of  con- 
firmation expired  at  the  latest  on  November  2,  1947 
(Bankruptcy  Act,  Sec.  39-c).  The  appellant  went  into 
possession  of  the  plant  of  the  bankrupt,  taking  it  over  on 
October  15  at  5:00  P.  M.,  the  date  of  the  sale  in  open 
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Court  [Tr.  p.  151].  Appellant  had  been  operating  the 
plant  for  three  months  when  the  controversy  that  is  before 
this  Court  came  before  the  Referee  [Tr.  p.  156,  testimony 
of  Wolf  Wilder]. 

It  developed  after  appellant  had  taken  over  the  plant 
that  there  were  alleged  to  be  outstanding  some  25,000 
beverage  cases  with  bottles  which  were  in  the  hands  of 
storekeepers  and  retailers  of  Yankee  Doodle  Root  Beer. 
On  each  of  these  cases  of  bottles  the  purchaser  had  made 
a  bottle  charge  of  60^  as  indemnity  for  their  return 
[testimony  of  Ralph  J.  Yates,  Tr.  p.  129].  This  charge 
of  60^  per  case  was  added  to  the  invoice  on  which  the 
shipments  of  root  beer  were  made  [Tr.  p.  130].  There 
was  no  written  statement  anywhere  to  the  effect  that  the 
distributor  had  a  lien  on  the  case  or  the  bottles  in  the  case 
[Tr.  p.  130].  So  far  as  Mr.  Yates  knew,  no  claims  had 
ever  been  filed  in  the  Bankruptcy  Court  for  any  of  the 
60^  per  case  deposits  by  any  of  the  distributors  [Tr.  p. 
131]. 

When  a  customer  placed  an  order  for  additional  root 
beer,  the  delivery  was  made  by  the  driver,  the  bottle 
charge  of  60^  per  case  was  charged  to  the  customer,  and 
upon  the  driver  bringing  back  the  empty  case  and  bottles 
to  the  plant,  the  customer's  account  was  credited  with  60^ 
per  case  [Tr.  p.  142].  Mr.  Yates  testified  [Tr.  p.  144] 
that  on  practically  every  sale  the  Receiver  made  there  was 
a  return  of  empties  and  a  credit  per  case  of  dOi^^  was 
made  to  the  customers.  On  page  145  of  the  transcript 
he  testified  that  he  knew  of  no  instance  where  the  sum 
of  60^  was  paid  in  cash  without  receipt  of  an  order  for 
new  merchandise,  and  characterized  the  transaction  as 
being  "like  exchanging  milk  bottles."  When  the  customer 
would  put  a  bottle  out,  the  Receiver  would  put  another 


bottle  in.  The  life  of  these  cases  and  bottles  was  about 
twelve  times  a  round  trip  owing  to  the  customers  retain- 
ing bottles  or  cases,  the  storekeeper  being  unable  to  re- 
turn them  to  the  Receiver  or  the  bankrupt,  and  the  result 
would  be  no  claim  for  refund  [Tr.  p.  145]. 

After  running  this  business  for  approximately  two 
weeks,  Wil-Rud  Corporation,  the  appellant,  declined  to 
pay  the  last  $61,000.00  of  its  purchase  price.  On  October 
31,  1947,  the  Receiver  instituted  a  summary  proceeding 
before  the  Referee  to  compel  the  appellant  to  comply  with 
his  contract.  An  order  to  show  cause  was  issued  on 
October  31,  1947.  No  answer  appears  to  have  been  filed 
hereto,  no  affirmative  defense  to  the  order  to  show  cause 
was  asserted,  and  no  steps  were  taken  by  the  appellant 
to  rescind  the  sale  which  had  been  confirmed  by  written 
order  of  the  Court  nine  days  before.  Wil-Rud,  the  appel- 
lant, was  still  well  within  the  time  to  take  a  review  of  the 
order  of  confirmation  under  Section  39-c  of  the  National 
Bankruptcy  Act  or  to  obtain  an  extension  of  time  to  file 
such  petition  for  review  under  the  same  section  which 
provides  that  a  person  aggrieved  by  an  order  of  a  Ref- 
eree may,  within  ten  days  after  the  entry  thereof,  or 
within  such  extended  time  as  the  Court  may  for  cause 
shown  allow,  file  with  the  Referee  a  petition  for  review. 
Furthermore,  if  the  appellant  felt  that  it  was  defrauded 
or  overreached,  it  could  very  easily  have  served  a  notice 
of  rescission  and  asked  the  Court  to  vacate  its  order  of 
confirmation.     It  did  none  of  these  things. 

The  hearing  on  the  order  to  show  cause  came  on  before 
Referee  Dickson  on  November  7,  1940.     Appellant  then 
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contended  that  it  bought  the  assets  free  and  clear  of 
encumbrances,  that  there  was  a  shortage  of  $18,952.16, 
and  then  later  raised  the  contention  that  25,000  cases  of 
empty  bottles  were  out  in  the  hands  of  customers  and  that 
it  should  not  be  required  to  pay  the  purchase  price  which 
it  had  agreed  upon  and  which  the  Court  had  confirmed. 
The  matter  was  partially  heard  [Tr.  pp.  72-113,  inch]  and 
the  Referee  indicated  from  the  bench  that  he  was  going 
to  allow  a  set-off  of  $18,000.00  [Tr.  pp.  110  and  112]. 
Mr.  Katz  was  to  prepare  the  order  covering  the  pro- 
ceedings up  to  this  point. 

Before  this  order  was  prepared,  the  appellant  ap- 
proached the  Receiver  with  an  offer  to  compromise  the 
matter.  The  Receiver  thereupon  caused  a  petition  to  be 
prepared  to  compromise  the  matter  [Tr.  pp.  12-16].  The 
Referee  sent  notice  to  creditors  of  the  proposed  com- 
promise, calling  a  meeting  to  pass  thereon  (Bankruptcy 
Act,  Sees.  58-a-3  and  6).  The  meeting  was  held  on 
January  29,  1948,  four  months  after  appellant  had  gone 
into  possession  of  the  bankrupt's  plant  and  long  after  the 
order  of  confirmation  had  become  final  [Tr.  p.  16].  At 
this  hearing  a  number  of  creditors  appeared  either  in 
person  or  by  counsel,  namely,  Aaron  Levinson,  F.  W. 
Boltz,  Victor  Kramer  and  the  Bank  of  America  [Tr. 
p.  115].  Testimony  was  taken  and  objections  to  con- 
firmation of  this  compromise  were  entered  in  the  record 
by  Mr.  Levinson  on  his  own  behalf  as  a  creditor  and  on 
behalf  of  his  client,  W.  M.  Yaffee  &  Co.  The  Bank  of 
America,  through  Mr.  Steinmeyer,  likewise  voted  against 


confirmation  [Tr.  p.  165],  and  Victor  Kramer  and  F.  W. 
Boltz   Corporation   registered  their   objections   thereto  at    1 
page  166  of  the  transcript.    The  District  Court  has  found   j 
that  these  creditors  represented  over  one-half  of  the  un-    i 
secured  claims  [see  Memorandum  Opinion  of  Judge  Ben 
Harrison,   Tr.   p.    37,   the   District  Judge's   Findings   of 
Fact  No.  3,  Tr.  p.  46].  ti 

The  Referee  overruled  the  expressed  disapproval  of 
this  majority  of  creditors  and  with  the  exception  of  one 
creditor  present  at  the  meeting,  namely,  Yankee  Doodle 
Root  Beer  Bottling  Co.  of  San  Fernando  Valley,  Inc., 
which  expressed  no  opinion  [Tr.  p.  166],  no  creditor  ex- 
pressed approval  of  the  order  confirming  this  compromise. 
A  petition  for  review  of  the  Referee's  order  was  taken  by 
Aaron  Levinson,  Bank  of  America  National  Trust  & 
Savings  Association,  Leo  Brill,  F.  W.  Boltz  Corp.  and 
Victor  Kramer  [Tr.  p.  25].  The  Referee  certified  the 
matter  to  the  District  Court  [Tr.  pp.  29-36]  and  the 
matter  was  heard.  The  appellant  here,  which  was  not  a 
formal  party  to  the  record  before  the  Referee  and  was 
in  nowise  concerned  with  the  litigation  save  as  it  might 
redound  to  its  benefit,  was  permitted  to  file  a  brief  before 
the  District  Court  on  review  [Tr.  p.  44].  District  Judge 
Ben  Harrison  reversed  the  order  of  the  Referee,  filing  a 
well  written  Memorandum  Opinion  in  connection  there- 
with on  December  16,   1948   [Tr.  p.  37]   and  thereafter 

making   formal  written   findings   of   fact,   conclusions   of  j 

'■j» 
law  and  order  granting  petition  for  review,  and  reversing  v 

the  order  of  Referee  approving  compromise    [Tr.  p.  44 
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et  seq.]     The  Wil-Rud  Corporation  on  June  20,    1949, 
filed  its  notice  of  appeal  to  this  Court. 

The  Minute  Order  of  Judge  Harrison,  reversing  the 
Referee,  was  filed  December  16,  1948.  Notice  of  appeal 
was  not  filed  and  served  for  more  than  six  months  there- 
after [Tr.  p.  49].  Judge  Harrison's  formal  findings  of 
fact  and  conclusions  of  law  were  not  signed  until  May 
24,  1949. 

We  believe  that  this  delay  would  in  any  event  be  fatal 
to  appellant's  attempted  appeal  even  assuming,  but  not 
conceding,  that  appellant  here  was  a  proper  party  to 
appeal  from  an  order  which  involved  only  the  Receiver 
and  protesting  creditors. 

Mutual  Building  &  Loan  Association  v.  King  (C. 
C.  A.  Ninth  Cir.),  83  F.  2d  798; 

In  re  Interstate  Oil  Corporation,  63  F.  2d  674. 

j  The  Receiver,  not  feeling  aggrieved  by  the  District 
Court's  order  of  reversal  which  meant  $18,500.00  more 

)  to  the  bankrupt  estate,  did  not  take  an  appeal  therefrom. 
The  only  person  challenging  the  correctness  of  Judge  Har- 
rison's order  here  is  the  purchaser.     It  is  attempting  to 

I    chisel  down  its  purchase  price  months  after  the  sale  to 
i 
it  had  been  confirmed  and  become  final. 


—ID- 
ARGUMENT,  POINTS  AND  AUTHORITIES. 

The  Receiver  submits  that  this  appeal  should  be  dis- 
missed and  the  judgment  of  the  District  Court  affirmed 
for  the  following  reasons: 

1.  That  the  appeal  was  taken  too  late. 

2.  That  Wil-Rud  Corporation  was  not  a  party  to  the 
litigation  before  the  Referee  or  the  District  Court,  and 
is  not  a  proper  party  appellant  here. 

3.  That  the  remedy  of  the  appellant  was  by  rescission 
and  not  refusal  to  pay  the  purchase  price. 

We  shall  discuss  these  three  points  separately. 

The  Appeal  Has  Been  Taken  Too  Late. 

The  Minute  Order  of  Judge  Harrison  was  signed  and 
filed  on  December  16,  1948.  It  incorporated  therein  a 
memorandum  opinion,  the  concluding  paragraph  of  which 
reads  as  follows: 

"In  view  of  the  fact  that  the  petition  to  com- 
promise, filed  after  the  confirmation  of  the  sale  was 
a  collateral  attack  on  the  sale,  and  considering  the 
consequences  of  such  action  if  permitted,  the  order 
of  the  Referee  in  approving  the  compromise  is  hereby 
reversed. 

"Dated:     This  16th  day  of  December,   1948. 

Ben  Harrison,  Judge." 

The  appeal  in  this  case  was  filed  on  June  24,  1949,  six 
months  and  five  days  after  Judge  Harrison's  Minute  Or- 
der. The  fact  that  a  formal  order  was  later  written  up, 
signed  and  filed,  did  not  stop  the  time  to  appeal  running. 

In  Mutual  Building  &  Loan  Association  v.  King,  83 
JF.  2d  798,  this  Court  had  before  it  a  similar  problem.   On 
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a  contested  adjudication,  trial  of  which  was  had  before  a 
Special  Master,  exceptions  were  filed  to  the  Master's 
Findings.  United  States  District  Judge  Harry  Holzer 
entered  a  Minute  Order  overruling  the  exceptions  to  the 
Master's  report,  approving  the  report  and  dismissing  the 
involuntary  petitions  and  intervening  involuntary  peti- 
tions on  file.  This  Minute  Order  was  made  on  October 
25,  1934.  Thereafter,  on  December  24,  1934,  a  formal 
judgment  was  signed  and  filed.  On  January  23,  1935, 
some  of  the  petitioning  creditors  petitioned  for  rehearing. 
On  March  22,  1935,  the  Court  ordered  stricken,  attempted 
petitions  in  intervention  filed  by  other  creditors.  An 
appeal  was  taken  to  this  Court  by  the  petitioning  creditors 
and  the  question  raised  as  to  whether  or  not  the  appeal 
was  taken  too  late.  Apparently,  at  the  time  of  the  argu- 
ment the  appellee  conceded  orally  that  the  Minute  Order 
of  October  25,  1934,  was  not  an  appealable  order  because 
the  parties  thereafter  agreed  to  a  form  of  dismissal  which 
was  approved,  signed  and  filed  by  the  trial  judge  on  De- 
cember 24,  1934.  Additional  briefs  were  filed  subsequent 
to  the  argument,  and  appellee  in  those  briefs  apparently 
changed  his  position  and  contended  that  the  Minute  Or- 
der of  October  25,  1934,  was  a  final  order  refusing  to 
adjudicate  the  appellee  a  bankrupt,  was  appealable  as  such, 
and  that  the  time  for  appeal  could  not  be  extended  by 
the  subsequent  entry  of  the  formal  order  to  the  same 
efifect.     Regarding  this  contention.  Judge  Wilbur  said: 

''Both    these    propositions    are    thoroughly    estab- 
lished." 

After  quoting  the  Minute  Order,  the  Court  went  on  to 
say: 

"This    is    an    order    refusing    an    adjudication    of 
bankruptcy  (In  re  Interstate  Oil  Corporation  (C.  C. 
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A.),  6Z  F.  (2d)  674;  Hudspeth  v.  Woods  (C.  C 
A.),  70  F.  (2d)  504;  Stevens  v.  Nave-McCord  Merc. 
Co.  (C.  C  A.),  150  R  71;  In  re  Bieler  (C.  C.  A.), 
295  F.  78),  and  is  appealable  under  11  U.  S.  C.  A. 
§48.  The  right  to  appeal  could  not  be  revived  by 
subsequent  entry  of  the  same  order.  Hudspeth  v. 
Woods,  supra,  Bonner  v.  Pottef  (C.  C.  A.),  47  F. 
(2d)  852.  It  follows  that  the  denial  of  the  adjudi- 
cation of  bankruptcy  had  become  final  before  any  of 
the  proceedings  of  which  the  appellant  complains. 
The  appeals  were  allowed  both  by  this  court  and  the 
District  Court,  and  therefore  are  properly  before  us. 
The  appeals  from  the  order  of  December  24,  1934, 
however,  are  ineffectual  for  any  purpose  because  the 
adjudication  had  become  final  before  that  order  was 
entered." 

In  re  Interstate  Oil  Corporation,  63  F.  2d  674,  cited 
by  this  Court  in  the  preceding  case,  the  Court  said: 

"The  order  of  October  5,  1931,  was  not  a  judg- 
ment refusing  to  adjudge  the  defendant  a  bankrupt 
from  which  an  appeal  may  be  taken  under  11  U.  S. 
C.  A.  §48 (a)(1);  considered  as  an  order  granting 
leave  to  amend  the  petition  by  adding  a  statement  of 
the  facts  showing  insolvency,  the  appeal  could  be 
allowed  by  this  court  only  (11  U.  S.  C.  A.  §47(b)), 
and  in  either  event  the  appeal  would  have  to  be  taken 
within  30  days  of  the  order  (11  U.  S.  C.  A.§§47(c), 
48).  The  appeal  from  the  order  of  October  5,  1931, 
is  therefore  dismissed." 

We  submit  that  under  Section  25-a  of  the  National 
Bankruptcy  Act  the  appeal  had  to  be  taken  within  thirty 
days  after  written  notice  to  the  aggrieved  party  of  the 
entry  of  the  order,  judgment  or  decree  complained  of, 
proof  of  which  notice  shall  be  filed  within  five  days  after 
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service  or,  if  such  notice  be  not  served  and  filed,  then 
within  forty  days  from  such  entry.  There  is  nothing  in 
the  record  to  indicate  notice  in  writing,  so  the  maximum 
period  in  which  to  take  an  appeal  was  forty  days.  How- 
ever, the  appeal  was  not  taken  until  six  months  and  five 
days  after  the  Minute  Order,  and  we  submit  that  the 
appeal  should  be  dismissed. 

The  Appellant  Wil-Rud  Corporation  Is  Not  a  Proper 
Party  Appellant  Here  and  Should  Not  Be  Rec- 
ognized as  Such  by  This  Court. 

In  the  Court  below,  Wil-Rud  made  an  offer  to  the 
Receiver  to  compromise  the  dispute  between  it  and  the 
Receiver,  which  had  reached  an  acute  stage  and  had  re- 
sulted in  an  order  to  show  cause  against  Wil-Rud  why  it 
should  not  pay  the  balance  of  the  purchase  price  forth- 
with. Whether  this  offer  of  compromise  was  made  in 
writing  or  was  verbal  does  not  appear  in  the  record.  At 
least  it  is  in  nowise  incorporated  into  the  pleadings.  In- 
deed, it  would  appear  from  the  Receiver's  petition  for 
leave  to  compromise  [allegation  No.  3,  Tr.  p.  13]  that  the 
compromise  was  oral  in  nature.     We  quote: 

'That  after  a  full  and  complete  interchange  of 
facts,  your  petitioner  and  his  counsel  have  conferred 
with  the  purchaser  and  its  counsel  in  an  effort  to 
determine  whether  or  not  a  compromise  and  settle- 
ment could  be  reached  so  that  the  administration  of 
the  within  estate  could  be  brought  to  a  termination; 
that  after  negotiations  and  conferences,  the  following 
compromise  and  settlement  has  been  offered  by  the 
purchaser,  and  is  now  being  recommended  to  this 
Court  by  your  petitioner  as  apparently  being  for  the 
best  interests  of  the  within  estate,  subject  to  the 
approval  of  this  Court." 
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This  petition  to  compromise  which  was  dated  Decem- 
ber 26,  1947,  was  signed  by  E.  A.  Lynch,  as  Receiver, 
and  by  Gendel  &  Chichester,  the  Receiver's  attorneys.  It 
was  approved  by  Charles  J.  Katz,  attorney  for  Wil-Rud, 
and  was  verified  by  Mr.  Lynch.  Submission  of  this  com- 
promise was  not  made  by  the  appellant  here  but  was 
made  by  the  Receiver.  At  the  hearing  thereon  on  Janu- 
ary 29,  1948,  the  objecting  creditors  appeared  in  person 
and  by  their  respective  counsel  pursuant  to  the  notice  of 
hearing  thereon  (Bankruptcy  Act,  Sec.  58-a-6).  They 
were  unquestionably  parties  to  the  record  as  creditors  and 
had  an  unqualified  right  to  be  heard.  Otherwise,  the  pro- 
vision under  Section  58  for  notice  to  creditors  would  be 
nothing  but  a  mockery  if  notice  to  creditors  were  to  be 
sent  and  still  creditors  have  no  standing  to  be  heard.  On 
the  other  hand,  Wil-Rud's  rights  extended  only  to  sub- 
mitting its  offer  to  the  Receiver  and  having  the  Receiver 
submit  the  same  to  the  Court  on  due  notice  to  creditors 
and  to  have  the  same  considered  by  the  Court  and  cred- 
itors. This  was  done  and  the  Court  and  the  protesting 
creditors  found  themselves  at  loggerheads.  The  creditors 
whose  money  was  being  compromised  did  not  like  the 
compromise  and  expressed  themselves  in  no  uncertain 
terms.  The  Referee  on  the  other  hand,  felt  that  the 
compromise  should  be  confirmed,  and  over  the  protests  of 
these  five  objecting  creditors,  confirmed  the  proposed  com- 
promise. The  creditors  as  parties  in  interest  thereupon 
took  a  review  with  the  Receiver  as  respondent  on  review^ 
and  not  Wil-Rud.  The  District  Court,  considering  the^ 
fact  that  Wil-Rud  had  obtained  this  plant,  had  operated, 
it  for  several  months  and  had  not  sought  to  rescind  it4 
purchase,  but  had  sought  to  chisel  the  Receiver  down  oil 
the  purchase  price,   reversed  the  order  of   the   Referee. 
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Wil-Rud  has  now  taken  an  appeal  joining  the  Receiver  as 
a  party  appellee. 

In  the  Matter  of  Inter-City  Trust  Company,  alleged 
bankrupt,  295  Fed.  495,  the  Court  of  Appeals  for  the 
First  Circuit,  in  holding  that  a  petition  to  revise  was 
brought  too  late,  being  six  months  after  the  order  com- 
plained of,  said: 

''Etherington  filed  on  February  26,  1923,  a  motion 
to  dismiss  on  the  ground  that  the  Inter-City  Trust 
Company  was  not  within  the  scope  of  the  Bankruptcy 
Act.  This  pleading  was,  on  the  motion  of  the  peti- 
tioning creditors,  struck  from  the  record.  Ethering- 
ton  is  a  stranger  to  these  proceedings.  His  rights, 
if  any,  cannot  be  brought  before  this  court  by  other 
creditors." 

In  the  Matter  of  Rose,  86  F.  2d  69,  the  bankrupt  sought 
to  appeal  from  an  order  affecting  the  Conciliation  Com- 
missioner under  a  Section  75  case.     The  Court  said: 

"The  conciliation  commissioner  thereafter  on  Sep- 
tember 30,  1935,  filed  his  petition  in  the  court  below, 
praying  that  appellee  bank  and  all  of  its  officers  and 
agents  be  restrained  from  proceeding  with  the  action 
to  quiet  title,  and  that  the  receiver  appointed  by  the 
state  court  be  enjoined  from  interfering  with  the 
property.  Appellant  did  not  join  in  the  petition. 
To  this  petition  appellee  bank,  its  attorneys,  and  the 
receiver  appointed  by  the  state  court  filed  a  demurrer, 
which  on  December  13,  1935,  was  sustained  without 
leave  to  amend,  on  the  ground  that  the  act  as  amended 
on  August  28,  1935,  was  unconstitutional  and  void. 

"This  appeal  was  taken  by  the  bankrupt,  the  con- 
ciliation commissioner  not  being  a  oarty  to  the  ap- 
peal.    *     *     * 
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"Appellees  contend  that  appellant  has  no  standing 
before  this  court,  because  she  was  not  a  party  to  the 
petition  in  the  trial  court,  but  cites  no  authorities 
therefor.  Amicus  curiae  contends  that  appellant  'was 
not  only  a  party  to  record  but  she  was  obviously  the 
real  party  in  interest  in  the  court  below  and  is  still 
the  real  party  in  interest  in  the  present  appeal.'  *  *  * 

"The  filing  of  the  petition  by  appellant  was  the 
equivalent  of  an  adjudication  in  bankruptcy.  Wilker- 
son  V.  Cooch  (C.  C.  A.  9th  Cir.),  29  Am.  B.  R. 
(N.  S.)  384,  78  F.  (2d)  311,  312. 

''Amicus  curiae  apparently  contends  that,  because 
appellant  filed  the  petition,  she  was  a  party  to  all 
collateral  proceedings  which  might  arise  in  the  main 
proceeding.  If  that  is  the  contention,  it  is  untenable, 
because  many  issues  arise  in  the  administration  of  a 
bankrupt's  estate,  in  which  the  bankrupt  cannot  even 
remotely  be  interested,  for  example,  controversies 
between  the  trustee  and  the  creditors. 

"We  are  not  here  deciding  whether  or  not  appel- 
lant was  'the  real  party  in  interest'  so  that  she  could 
file  a  petition  like  the  one  before  us.  The  question 
before  us  is  whether  the  bankrupt  had  a  right  to 
appeal  from  the  order  denying  the  petition  filed  by 
the  conciliation  commissioner. 

"The  rule  in  the  federal  courts  is  that  a  person 
cannot  appeal  from  an  order,  decree,  or  judgment 
who  is  not  a  party  or  privy  to  the  record.  U.  S, 
ex  rel.  State  of  Louisiana  v.  Jack,  244  U.  S.  397,  402, 
37  S.  Ct.  605,  61  L.  Ed.  1222;  Grant  v.  United 
States,  227  U.  S.  74,  33  S.  Ct.  190,  57  L.  Ed.  423; 
Ex  parte  Leaf  Tobacco  Board  of  Trade,  222  U.  S, 
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578,  32  S.  Ct.  833,  56  L.  !>!.  323;  Guion  v.  Liv. 
Lond.  &  Globe  Ins.  Co.,  109  U.  S.  173,  3  S.  Ct.  108, 
27  L.  Ed.  895;  In  re  Cockcroft,  104  U.  S.  578; 
Bayard  v.  Lombard,  50  U.  S.  (9  How.)  530,  559. 
One  exception  to  the  rule  is  that,  where  a  person  had 
been  treated  as  a  party  in  the  trial  court,  he  may  be 
allowed  to  appeal."  Citing  cases.  The  cases  cited 
by  amicus  curiae,  Andrews  v.  Thum  (C.  C.  A.  5th 
Cir.),  64  Fed.  149,  and  Hinckley  v.  Gilman  C.  & 
S.  R.  Co.,  94  U.  S.  (4  Otto)  467,  24  L.  Ed.  166, 
fall  within  this  exception. 

"Obviously  appellant  was  not  a  party  to  the  pro- 
ceeding. She  was  not  named  as  a  party  petitioner, 
and  was  not  ordered  to  show  cause.  She  sought  no 
relief,  although  the  relief  sought  by  a  third  person 
would  have  enured  to  her  benefit.  No  relief  was 
sought  against  her. 

"Likewise  she  could  not  be  a  privy,  for  she  does 
not  claim  any  right  to  an  injunction  as  successor  to 
the  rights  of  the  conciliation  commissioner.     *     *     * 

"Whatever  rights  were  given  by  the  act  to  the 
conciliation  commissioner  were  not  also  given  to  ap- 
pellant, and  therefore,  if  the  conciliation  commissioner 
had  any  right  to  an  injunction,  appellant  did  not  own 
that  right  with  him,  and  did  not  succeed  to  it.  Thus 
she  is  not  in  privity  with  him." 

The  appeal  was  dismissed.  < 

In  the  Matter  of  Peppers  Fruit  Co.,  24  Fed.  Supp.  1 19, 
the  Referee  made  an  order  authorizing  the  Trustee  to 
compromise  two  suits  against  officers  of  the  bankrupt 
which  were  pending.     Creditors  holding   169  claims   to- 
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taling  $264,873.66  approved  the  compromise.  C.  J.  Leh- 
man, a  creditor  with  a  small  claim  of  $55.00,  opposed  it. 
Thereafter,  two  other  creditors  who  apparently  had  not 
appeared  at  the  hearing-,  joined  with  Lehman  in  filing  a 
petition  for  review.  The  Trustee  moved  to  dismiss  the 
petition.     The  District  Court  said: 

"However,  the  contention  of  the  trustee  that  Car- 
penter Hiatt  Sales  Company  and  E.  D.  Nickerson 
are  not  proper  parties  to  the  review  does  appear  to 
be  well  founded.  The  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  in  the  case  of  In  re  Rose  (1936), 
32  Am.  B.  R.  (N.  S.)  404,  86  F.  (2d)  69,  held  that, 
under  federal  practice,  no  person  may  appeal  from  an 
order,  decree,  or  judgment  who  is  not  a  party  or 
privy  to  the  record.  The  court  there  decided  that 
the  bankrupt,  in  a  section  75  proceeding,  was  not  a 
proper  party  applicant,  since  she  was  not  a  party  to 
the  hearing  in  the  court  below.  To  the  same  effect 
see  In  re  Inter-City  Trust  C.  C.  A.  1st  Cir.  1924), 
3  Am.  B.  R.  (N.  S.)  566,  295  F.  495.  The  contrary 
view  seems  to  be  held  by  the  Sixth  Circuit  in  Forsher 
V.  Graham,  14  Am.  B.  R.  (N.  S.)  29,  32  F.  (2d) 
654.  This  court  feels  that,  in  the  interest  of  economy 
and  efficiency  of  administration  of  bankrupt  estates, 
reviews  from  referee's  orders,  at  least  those  orders 
which  are  made  after  notice,  should  be  limited  to 
applications  by  parties  who  have  appeared  at  the 
hearing  before  the  referee  and  participated  therein. 
Any  other  holding  would  leave  the  door  open  to  a 
flood  of  reviews  which  would  result  not  only  in  delay 
and  expense,  but  would  place  an  almost  intolerable 
burden  upon  the  district  judges.  This  contention  of 
the  trustee  is,  therefore,  sustained  and  the  review  is 
dismissed  as  to  Carpenter  Hiatt  Sales  Company  and 
E.  D.  Nickerson.  This  leaves  C.  J.  Lehman  as  the 
sole  reviewing  creditor." 
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The  Appellant,  if  Dissatisfied  With  His  Bargain,  or 
if  Any  Fraud  or  Mistake  Was  Involved  Therein, 
Had  a  Clear  Remedy  by  Rescinding  His  Contract 
Promptly  Upon  Discovery,  Returning  What  He 
Had  Bought  to  the  Trustee  Who  Succeeded  the 
Receiver  Instead  of  Contumaciously  Refusing  to 
Pay  the  Purchase  Price  but  Retaining  the  Fruits 
of  the  Transaction. 

One  of  the  grounds  relied  on  by  the  District  Court  in 
reversing  the  order  of  the  Referee  confirming  this  com- 
promise was  the  defiant  attempt  on  the  part  of  appellant 
to  refuse  to  pay  the  purchase  price  stipulated,  and  yet  at 
the  same  time  retain  the  fruits  of  his  bargain.  Even 
assuming  that  appellant  did  not  know  within  ten  days 
after  the  confirmation  of  the  sale  that  a  shortage  existed 
in  bottles  and  cases,  upon  discovery  of  this  alleged  short- 
age it  still  had  its  remedy.  The  transaction  took  place  in 
the  State  of  California.  Section  1691  of  the  Civil  Code 
of  California  provides   as   follows: 

"Rescission,  when  not  effected  by  consent,  can  be 
accomplished  only  by  the  use,  on  the  part  of  the  party 
rescinding,  of  reasonable  diligence  to  comply  with  the 
following  rules: 

''1.  He  must  rescind  promptly,  upon  discovering 
the  facts  which  entitle  him  to  rescind,  if  he  is  free 
from  duress,  menace,  undue  influence,  or  disability, 
and  is  aware  of  his  right  to  rescind;  and, 

"2.  He  must  restore  to  the  other  party  every- 
thing of  value  which  he  has  received  from  him  under 
the  contract;  or  must  ofifer  to  restore  the  same,  upon 
condition  that  such  party  shall  do  likewise,  unless  the 
latter  is  unable  or  positively  refuses  to  do  so." 

In  the  case  at  bar.  appellant  bid  the  assets  of  this  go- 
ing business  in  at  a  judicial  sale  held  before  the  Referee 
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on  Wednesday,  October  15,  1947  [Tr.  pp.  50,  71].  The 
written  order  confirming  the  sale  was  signed  seven  days 
later,  October  22,  1947,  and  covered  the  physical  assets 
of  every  class  and  character  of  the  Yankee  Doodle  Root 
Beer  Company  as  of  October  15,  1947  [Tr.  p.  5].  It  is 
evident  from  the  discussion  at  page  70  of  the  transcript 
that  possession  was  given  the  night  of  October  15,  the 
date  of  the  sale.  The  second  highest  bid  at  its  judicial 
sale  was  made  by  Mr.  Miller  in  the  amount  of  $160,000.00 
and  was  raised  by  appellant  to  $161,000.00  [Tr.  p.  68]. 
If  appellant  claimed  that  it  was  entitled  to  the  cases  and 
bottles  which  were  out  of  the  possession  of  the  bankrupt 
corporation,  which  were  not  in  the  possession  of  the  Re- 
ceiver and  never  had  been,  and  on  which  credit  would  be 
given,  when  returned  in  connection  with  future  orders  of 
this  going  business  which  appellant  purchased,  and  the 
Receiver  was  either  unable  to  deliver  or  had  misrepre- 
sented to  appellant,  appellant's  remedy  was  by  prompt 
rescission.  A  receiver  or  trustee  in  bankruptcy  is  not  so 
sacrosanct  that  if  he  is  guilty  of  overreaching  a  purchaser 
at.  a  judicial  sale,  the  purchaser  has  no  right  of  rescission. 
Indeed,  it  has  been  held  that  notwithstanding  the  Trustee's 
title  to  property  in  the  possession  of  the  bankrupt  as  a 
junior  lienholder  thereof,  or  as  an  execution  creditor  with 
his  execution  returned  wholly  unsatisfied  under  Section 
70-a  of  the  National  Bankruptcy  Act,  a  seller  who  has 
been  defrauded  by  the  bankrupt  may  assert  his  right  of 
rescission  against  the  Trustee. 

In  Jones  v.  Hobbie  Grocery  Co.,  246  Fed.  431  (U.  S. 
Court  of  Appeals,  Fifth  Circuit)  in  a  case  where  a 
bankrupt  a  few  days  prior  to  filing  his  voluntary  peti- 
tion in  bankruptcy  purchased  merchandise  from  the  ap- 
pellee knowing  of  his  insolvency  and  with  no  reasonable 
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expectation  of  being  able  to  pay  for  it,  held  that  the  de- 
frauded vendor  was  entitled  to  reclamation.  In  that  case 
the  Referee  apparently  granted  the  petition  in  reclamation 
which  was  affirmed  by  the  District  Court.  On  appeal  by 
the  Trustee,  in  affirming  the  lower  Court,  the  Court  of 
Appeals  said: 

"If  *  *  *  the  sale  was  induced  by  false  or 
fraudulent  representations  as  to  his  financial  con- 
dition on  which  the  seller  relied,  or  would  not  have 
been  made  but  for  his  fraudulent  concealment  of  his 
financial  condition  or  of  the  fact  that  he  did  not 
intend  to  pay  or  reasonably  expect  to  be  able  to  pay 
for  the  goods,  the  seller  has  the  right  to  rescind  the 
sale  and  recover  his  property.  Maxwell  v.  Brown 
Shoe  Co.,  114  Ala.  304;  Donaldson  v.  Farwell,  93 
U.  S.  631. 

"The  seller's  petition  in  the  pending  case,  and  the 
evidence  adduced  in  support  of  it,  we  think  suffici- 
ently show  that,  as  against  the  purchaser,  he  had  the 
right,  under  the  rule  just  stated,  to  rescind  the  sale 
and  recover  the  goods  sold.  It  is  contended  in  behalf 
of  the  appellant  that  this  right  does  not  exist  against 
him,  the  purchaser's  trustee  in  bankruptcy.  This 
contention  is  sought  to  be  supported  by  invoking  the 
provision  of  the  Bankruptcy  Act  that  'such  trustees, 
as  to  all  property  in  the  custody  or  coming  into  the 
custody  of  the  bankruptcy  court,  shall  be  deemed 
vested  with  all  the  rights,  remedies  and  power  of  a 
creditor  holding  a  lien  by  legal  or  equitable  proceed- 
ings thereon.'  Bankruptcy  Act  §47a(2),  as  amended 
by  Act  of  June  25,  1910. 

"The  contention  stated  cannot  prevail  unless  under 
the  Alabama  law  the  right  conferred  on  the  pur- 
chaser's creditor  by  the  acquisition  of  a  lien  on  the 
latter's  property  by  legal  or  equitable  proceedings  is 
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superior  to  that  of  the  defrauded  seller  to  rescind  the 
sale  and  reclaim  the  goods  sold.  In  our  opinion  that 
superiority  does  not  exist  under  the  Alabama  law. 

"The  judgment  is  affirmed." 

Bearing  in  mind  that  this  sale  took  place  in  California, 
we  refer  the  Court  to  Russell  v.  Penniston,  55  Cal.  App. 
492,  at  page  495,  where  the  Court  said: 

"Neither  was  the  plaintiff  entitled  to  a  judgment 
of  rescission  because  he  was  in  default  at  the  time  he 
claimed  he  attempted  to  rescind.  (Fairchild  etc.  Co. 
V.  Southern  etc.  Co.,  158  Cal.  264,  273  (110  Pac. 
951.)  Furthermore,  he  was  not  entitled  to  rescind 
except  that  he  complied  with  the  provisions  of  sec- 
tion 1691  of  the  Civil  Code,  and  the  findings  are  to 
the  effect  that  he  did  not  do  so." 

We  submit  that  under  the  Fourth  Circuit  decision  just 
cited,  if  a  trustee  were  subject  to  rescission  by  reason  of 
the  fraud  of  his  predecessor,  the  bankrupt,  how  much 
more  so  would  the  Receiver  be,  both  under  California  law 
and  under  the  Bankruptcy  Act,  to  rescind  in  the  event  he 
had  deceived  or  misled  the  purchaser  at  a  judicial  sale 
conducted  by  him.  If,  as  contended  here  by  appellant,  it 
bid  on  this  going  business  in  competition  with  other  pros- 
pective purchasers  in  the  sum  of  $161,000.00  under  the 
mistaken  belief  induced  either  by  the  silence  or  affirmative 
fraud  of  the  Receiver  that  it  would  receive  25,000  cases 
of  empty  bottles  which  were  scattered  all  over  Los  An- 
geles and  vicinity  in  the  possession  of  customers,  then  his 
remedy  was  to  promptly  rescind,  petition  the  Court  for 
vacation  of  the  order  of  confirmation,  restore  or  offer  to 
restore  to  the  Receiver  the  going  business  which  he  had 
purchased  and  receive  back  from  the  Receiver  and  the 
Court  the  purchase  price  which  he  had  theretofore  paid. 
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The  record  in  this  case  can  be  searched  from  beginning 
to  end,  and  nowhere  will  there  be  found  any  offer  on  the 
part  of  appellant  to  turn  back  its  going  business  to  the 
Court  and  take  its  money  back.  On  the  contrary,  it 
sought  to  have  its  cake  and  eat  it  by  coming  in  and  whin- 
ing to  the  Receiver,  the  Referee  and  the  creditors  several 
weeks  after  the  confirmation  of  the  sale,  that  it  under- 
stood that  among  the  assets  it  was  acquiring  were  these 
widely  scattered  cases  which  would  come  back  into  its 
possession  upon  sale  of  new  cases  of  filled  bottles,  and 
that  it  was  now  entitled  to  a  substantial  reduction  of  the 
$161,000.00  purchase  price  which  it  had  agreed  to  pay. 
It  cannot  be  said  that  this  appellant  went  out  from  the 
Court  secure  in  the  belief  that  it  was  getting  these  scat- 
tered bottles  and  cases  in  its  purchase.  That  such  was  not 
the  case  is  clearly  evident  from  the  statement  made  by 
Mr.  Gendel,  the  then  attorney  for  the  Receiver,  com- 
mencing at  page  68  of  the  transcript,  while  Mr.  Katz, 
attorney  for  the  purchaser  was  present  and  participated 
in  the  colloquy.  At  page  68  of  the  transcript,  after  the 
Referee  had  announced  "sold  for  $161,000.00  to  the  Wil- 
Rud  Corporation,  Mr.  Gendel,  in  order  that  there  could 
be  no  misunderstanding,  made  this  statement  at  pages  68 
and  69  of  the  transcript: 

''May  I  on  behalf  of  the  Receiver  make  a  closing 
statement  in  connection  with  what  I  understand  the 
Receiver  wants  to  confirm  as  part  of  the  sale  so  that 
there  is  no  question. 

"The  Receiver  is  selling  to  the  buyer  all  of  his 
right,  title,  and  interest  in  and  to  the  lease  of  the 
premises  in  question  occupied  by  the  debtor  corpo- 
ration. *  *  *  The  Receiver  is  selling  the  ma- 
chinery, equipment,  and  fixtures  located  at  the  place 
of  business   of  the  California   Associated   Products 
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Co.,  3631  Union  Pacific  Avenue,  and  the  inventory 
as  is  now  subject  only  to  the  balance  owing  on  the 
water  softener  of  $1699.17."     (Italics  ours.) 

At  the  bottom  of  page  69,  Mr.  Katz,  attorney  for  the 
appellant,  participated  in  this  discussion.  Manifestly,  the 
equipment  located  at  the  place  of  business  of  California 
Associated  Products  Co.,  3631  Union  Pacific  Avenue, 
could  not  and  did  not  include  the  widely  scattered  cases  of 
empty  bottles  in  the  hands  of  customers  unless  all  of  those 
customers  were  located  at  No.  3631  Union  Pacific  Ave- 
nue, and  we  do  not  think  that  any  such  contention  will 
be  made.  If  it  were  intended  that  these  cases  and  bottles 
were  to  be  included  in  the  purchase,  then  was  the  time  for 
Mr.  Rudolph  to  have  spoken  up  on  behalf  of  the  success- 
ful bidder,  and,  in  the  event  of  misunderstanding  as  to  the 
location  of  the  equipment,  withdrawn  his  bid  of  $161,- 
000.00  or  had  the  matter  clarified,  and  in  any  event,  the 
Receiver  could  then  have  fallen  back  on  the  pre-existing 
$160,000.00  bid  made  by  Mr.  Miller.  The  bankrupt  es- 
tate would  have  suffered  only  to  the  extent  of  $1,000.00 
al  the  most  and  everyone  would  have  been  happy.  As  it 
was,  the  competing  bidders  were  allowed  to  disperse,  the 
$160,000.00  bid  was  lost,  appellant  took  over  the  business 
and  later  sought  to  improve  its  position  by  refusing  to 
pay  the  balance  of  the  purchase  price.     This  it  cannot  do. 

In  the  Matter  of  Union  Co-op.  Bakery,  4  F.  2d  435,  a 
purchaser  of  real  property  from  a  Receiver  for  the  sum 
of  $10,000.00  which  was  confirmed,  sought  to  vacate  the 
sale.  His  petition  was  denied.  The  purchaser  in  that 
case  had  bought  the  property  on  September  17.  He  made 
no  objection  after  confirmation  thereof  until  November 
1st.  The  order  refusing  to  permit  him  to  withdraw  was 
affirmed.  '- 
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In  Hall  V.  McGehee,  Z7  F.  2d  854,  the  trustee  negoti- 
ated a  private  sale  of  a  business  he  had  been  operating 
and  out  of  which  some  of  the  merchandise  had  been  sold. 
The  purchaser  submitted  a  bid  wherein  he  agreed  to  pay 
sixty  cents  on  the  dollar  for  the  merchandise,  office  and 
warehouse  furniture  and  fixtures,  and  the  automobile 
equipment  on  the  basis  of  the  appraised  value  covering 
items  as  shown  on  the  inventory.  He  knew  at  the  time 
he  submitted  his  bid  that  some  of  the  inventoried  goods 
had  been  sold  and  that  there  would  be  a  joint  check  of 
the  inventory  between  the  purchaser  and  the  Trustee.  The 
check  revealed  a  shortage  of  $2,677.43  which  was  ac- 
cepted by  the  Referee.  The  purchaser  tendered  a  check 
to  the  Trustee  which  was  in  an  inadequate  amount  to 
cover  the  balance,  disputing  the  inventory  checked  figures. 
The  Referee  made  an  order  requiring  the  purchaser  to  pay 
the  full  amount  claimed  by  the  Trustee.  That  order  was 
reversed  by  the  District  Court  and  on  appeal  the  Court 
of  Appeals  for  the  Fifth  Circuit  said: 

"If  the  appellee  was  dissatisfied  with  his  purchase 
because  of  the  shortage,  he  could  have  asked  the  court 
not  to  confirm  the  sale,  and  to  rescind  the  transac- 
tion. On  the  contrary,  he  sought  its  confirmation 
and  paid  part  of  the  purchase  money,  with  knowledge 
of  the  shortage,  after  it  had  been  confirmed.  Under 
these  circumstances,  the  utmost  he  could  have  asked 
in  equity  would  have  been  a  proportionate  abatement 
of  the  purchase  money,  and  this  the  referee  gave  him, 
based  on  his  own  estimate  of  the  amount  of  goods 
that  were  short.     (Citing  cases.) 

''Appellee  knew  he  was  buying  at  a  judicial  sale, 
at  which  the  rule  of  caveat  emptor  applied.  In  re 
The  Monty  Allegre,  9  Wheat.  616,  6  L.  Ed.  174;  Car- 
ney V.  Averill,  110  Me.  172,  85  A.  494;  John  Schaap 
Drug  Co.  V.  Rone  (C.  C.  A.),  19  F.  (2d)  517.    He 
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also  had  actual  knowledge  that  a  part  of  the  mer- 
chandise had  been  sold  after  it  had  been  inventoried, 
and  agreed  with  the  trustee  upon  a  joint  check  for 
that  reason.  Even  if  the  trustee  failed  to  deliver  the 
amount  inventoried,  the  appellee,  having  knowingly 
bid  for  and  received  the  unsold  part  of  the  merchan- 
dise, and  having  asked  a  confirmation  of  the  sale  on 
this  partial  basis,  cannot  assert  that  the  contract  of 
sale  was  broken  thereby.  The  transaction  would  con- 
stitute a  sale  of  only  what  was  left  of  the  stock.  The 
appellee  himself  testified,  'We  bought  what  was 
down  there,'  and  the  trustee  was  due  to  deliver  no 
more. 

"The  conclusion  reached  requires  the  reversal  of 
the  order  of  the  District  Court  and  the  remand  of 
the  case  for  further  proceedings  in  conformity  with 
the  order  of  the  referee;  and  it  is  so  ordered." 

In  the  case  at  bar,  much  the  same  situation  existed.  In 
the  petition  for  order  to  show  cause  against  Wil-Rud 
Corporation  [Tr.  p.  8]  the  Receiver  sets  up  as  of  Oc- 
tober 31,  1947,  that  the  appellant  had  paid  the  sum  of 
$■100,000.00  on  the  purchase  price.  In  his  petition  to 
compromise  the  controversy,  appearing  at  page  14  of  the 
transcript,  is  the  figure  of  a  credit  for  $125,000.00  in 
favor  of  appellant.  In  the  interim  between  October  31, 
1947,  and  the  date  of  the  petition  to  compromise,  De- 
cember 26,  1947,  this  appellant  had  paid  the  Receiver  an 
additional  $25,000.00  of  the  purchase  price  with  full 
knowledge  of  the  facts  as  they  existed. 

It  is  also  highly  significant  that  in  the  case  at  bar,  Sam 
Rudolph,  who  did  the  bidding  for  appellant  at  its  sale, 
when  put  on  the  stand  by  Mr.  Katz,  at  page  169  of  the 
transcript  at  no  time  testified  that  he  had  bought  this 
going  business  in  reliance  on  an  inventory  taken  several 
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months  before.  He  simply  testified  that  he  had  examined 
page  88-a  of  the  inventory  and  that  the  Receiver  had  not 
made  delivery  to  him  of  the  items  listed  on  page  88a.  He 
did  not  say  "I  relied  on  the  inventory  taken  several  months 
before;  I  bought  on  that  inventory"  but  merely  testified 
that  he  had  examined  it. 

On  the  contrary,  Rudolph's  testimony  on  behalf  of  ap- 
pellant is  replete  with  statements  which  indicate  that  he 
was  not  relying  on  the  inventory  nor  that  any  agreement 
existed  for  rectifying  shortages  which  would  naturally 
occur  in  this  going  operating  business.  We  quote  some 
of  these  statements  made  by  Mr.  Rudolph: 

"We  took  for  granted  an  inventory  taken  by  the 
Receiver  or  Trustee  is  always  correct  and  we  have 
bought  goods  for  the  last  twenty-five  or  thirty  years 
and  we  don't  do  a  lot  of  checking  when  we  go  in  and 
look  at  an  inventory  because  we  know  when  they 
check  an  inventory  it  is  correct.  They  do  make  al- 
lowances when  they  are  short  or  over.  The  reason 
we  didn't  pay  the  balance  of  the  $161,000.00,  we 
wanted  to  check  and  see  if  they  were  going  to  make 
good.  We  checked  it  once  and  they  were  dissatisfied 
and  we  had  another  man  go  over  and  make  the 
second  check."  [Testimony  of  Sam  Rudolph,  p.  100.] 

"Q.  What  is  it  you  say  Mr.  Yates  told  you  about 
the  shortages?  A.  Mr.  Yates  did  not  say  anything 
about  shortages.  He  said,  'You  understand  that  they 
sold  the  Monterey  grape  juice.'  In  going  through 
the  plant  there  was  a  lot  of  cases  of  grape  juice. 

Q.  I  just  asked  what  he  said  to  you.  A.  I  am 
telling  you. 

Q.  About  the  subject  matter  of  shortages.  A. 
The  only  thing  he  told  me  was  sold  at  that  time  was 
the  Monterey  grape  juice. 


Q.  That  is  all  Mr.  Yates  told  you?  A.  Yes." 
[Tr.  p.  102.]  4 

"Q.  What  did  Mr.  Yates  say  with  reference  to 
the  subject  matter  of  making  good?  A.  I  never 
said  anything  about  him  making  good  at  all.  I 
didn't  make  any  such  statement  about  him  making 
good.  We  were  just  checking  the  inventory  at  the 
time. 

Q.  I  see.  A.  Don't  misunderstand.  He  didn't 
say  he  would  make  anything  good. 

Q.  He  didn't  say  the  Receiver  would  make  any- 
thing good,  did  he?  A.  He  said,  'We  were  going 
to  check  it.' 

Q.  All  he  said,  'We  are  going  to  check  out  the 
inventory,'  is  that  it?  A.  That  is  correct."  [Tr. 
p.  103.]  i 

In  the  Matter  of  Solantkias,  33  F.  2d  200,  the  Court 
said  at  page  201 : 

"We  concur  in  the  views  expressed  by  the  referee 
that  Diamond  had  no  right  to  withhold  the  payment 
of  the  $3,500.00  on  account  of  alleged  discrepancies 
between  the  inventory  and  the  goods  actually  turned 
over  by  the  receiver  to  Diamond.  This  was  a  judicial 
sale  to  which  the  rule  of  caveat  emptor  clearly  applied. 
If  a  fraud  be  practiced  upon  the  purchaser  at  a  public 
sale,  he  should  immediately  ask  to  have  the  sale  set 
aside  and  return  the  property.  The  court  could  then 
give  him  the  relief  to  which  he  is  entitled.  He  could 
not  adjust  that  matter  himself  by  withholding  a  part 
of  the  purchase  money." 
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Conclusion. 

It  is  clearly  evident  that  this  appellant  is  only  seeking 
here  to  attenuate  a  purchase  price  at  a  judicial  sale  in  a 
deal  which  it  may  have  found  unprofitable.  What  has 
become  of  the  assets  which  this  appellant  obtained  from 
the  Receiver  on  his  bid  of  $161,000.00,  we  do  not  know. 
We  do  know,  however,  that  it  has  not  returned  them  to 
the  Receiver  nor  has  it  offered  to  do  so.  Were  such  the 
case,  appellant  would  have  some  equitable  standing  before 
this  Court.  Instead,  it  ignored  the  petition  for  review 
taken  by  protesting  creditors  as  petitioners  on  review  and 
the  Receiver  as  respondent  and  now  seeks  to  inject  itself 
before  this  Court  as  an  appellant  from  the  reversal  of  an 
order  which  affected  the  Receiver  or  creditors  only.  This 
it  cannot  do. 

See:     In  re  Bender  Body  Company,  139  F.  2d  128. 

At  the  time  this  petition  to  compromise  was  submitted 
by  the  Receiver  and  recommended,  the  Receiver  and  his 
then  counsel  believed  in  good  faith  that  a  compromise  was 
better  than  a  lawsuit.  However,  at  the  hearing  in  con- 
firmation of  the  compromise,  there  was  most  decided  ob- 
jection on  the  part  of  the  majority  of  creditors  in  amount, 
and  of  all  the  creditors  present  and  voting  save  one  who 
was  more  or  less  noncommittal  [Tr.  pp.  165-166]. 

Notwithstanding  the  vigorous  objection  of  these  large 
creditors,  the  Referee  overruled  their  protests,  and  con- 
vinced that  this  compromise  was  not  to  the  best  interests 
of  this  estate,  and  their  money  being  involved,  these  credi- 
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tors  went  to  the  expense  of  procuring  a  transcript  and 
taking  the  matter  up  on  review.  The  District  Judge,  after 
analyzing  the  matter,  wrote  his  opinion  reversing  the  Ref- 
eree's order.  The  District  Judge,  in  writing  this  opinion, 
was  apparently  very  strongly  impressed  with  this  appel- 
lant's effort  to  retain  the  advantages  of  his  bargain,  to- 
gether with  the  refund  sought  through  the  compromise 
[Tr.  p.  43]  and  the  fact  that  appellant  made  no  effort  to 
rescind  and  return  the  property  [Tr.  p.  40].  The  appel- 
lant has  never  offered  to  restore  the  consideration  to  the 
estate,  and  we  respectfully  submit  that  the  judgment  of 
the  District  Court  should  be  affirmed. 

Dated:     March  30,  1950. 

Craig,  Weller  &  Laugharn, 
By  Thomas  S.  Tobin, 
Attorneys  for  Appellee  E.  A.  Lynch. 

Thomas  S.  Tobin, 
Of  Counsel. 
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Statement  of  Facts. 

On  October  22,  1948,  certain  assets  of  California  As- 
sociated Products  Co.,  the  bankrupt,  were  sold  at  public 
auction  to  appellant.  The  order  confirming  the  sale,  which 
was  approved  by  counsel  for  the  appellant,  reads  in  per- 
tinent part  as  follows: 

Now,  Therefore,  the  undersigned  Referee  does 
hereby  approve  and  confirm  the  sale  by  E.  A.  Lynch, 
as  Receiver  in  the  within  estate,  of  certain  personal 
property,  hereinafter  described,  to  Wil-Rud  Cor- 
poration, a  corporation,  for  a  cash  consideration  to  be 
paid  to  said  IE.  A.  Lynch,  as  Receiver,  in  the  sum  of 
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$161,000.00,  delivery  of  the  assets  to  be  made  upon 
the  signing  of  the  within  order,  and  payment  there- 
for to  be  made  concurrently  with  delivery  to  the 
buyer. 

1.  The  Receiver,  by  this  order,  is  deemed  to  have 
sold,  and  does  sell  to  the  buyer,  all  machinery,  fix- 
tures, equipment,  all  inventory,  all  lessee's  improve- 
ments, all  furnishings,  all  supplies,  and  all  finished 
and  unfinished  products  of  every  class  and  character 
and  description  whatsoever  located  at  3631  Union 
Pacific  Avenue,  Los  Angeles,  California,  together 
with  all  the  other  physical  assets  of  the  debtor  cor- 
poration, wheresoever  situated,  and  together  with  all 
of  the  physical  assets  of  every  class  and  character 
of  the  Yankee  Doodle  Root  Beer  Company,  a  cor- 
poration, as  of  October  15,  1947,  at  5:00  o'clock 
P.  M.;  all  of  said  items  are  sold  free  and  clear  of 
any  liens,  charges,  and  encumbrances,  save  and  ex- 
cept a  balance  owing  on  a  sales  contract  to  the  Los 
Angeles  Water  Softener  Company  in  the  sum  of 
$1,699.17.  which  balance  the  purchaser  assumes  and 
agrees  to  pay  [Tr.  p.  5].    (Emphasis  ours.) 

Because  only  $100,000.00  of  the  purchase  price  had 
been  paid,  the  Referee  issued  an  order  directing  appellant 
to  show  cause  why  it  should  not  pay  the  $61,000.00  bal- 
ance due  [Tr.  p.  10].  At  the  hearing  on  the  order  to 
show  cause,  appellant  claimed  it  had  no  objection  to  the 
order  confirming  the  sale  [Tr.  p.  77],  but  questioned  "the 
meaning"  of  the  order.  At  this  hearing  appellant  con- 
tended that  it  did  not  receive  the  quantities  it  purchased, 
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and  that  the  extensions  of  prices  on  an  inventory  sheet 
were  incorrect  [Tr.  p.  80].  Appellant's  counsel  stated 
that  there  was  nothing  in  the  transcript  of  the  proceedings 
at  the  sale  on  October  15,  1948,  which  "did  not  indicate 
the  ordinary  adjustment  between  purchaser  and  seller  in 
this  kind  of  a  transaction  would  not  take  place,  some- 
thing which  takes  place  every  day  when  shortages  de- 
velop."   [Tr.  pp.  Ill  and  112.]    (Emphasis  ours.) 

The  Referee  indicated  his  agreement  with  this  position 
of  the  appellant  and  directed  counsel  for  appellant  to 
prepare  an  appropriate  order  [Tr.  p.  112].  It  was  then 
disclosed  that  appellant  was  asserting  a  claim  for  empty 
bottles  and  cases  allegedly  purchased  but  not  received 
[Tr.  p.  112].  The  Referee  directed  counsel  for  the  Re- 
ceiver and  appellant  to  "get  together"  on  a  stipulation  of 
facts  regarding  the  alleged  shortages  of  empty  bottles 
and  cases  [Tr.  p.  113]. 

Instead  of  preparing  the  order  and  stipulation  of  facts 
as  directed  by  the  Referee,  appellant  paid  $25,000.00  more 
on  the  purchase  price  and  made  an  offer  to  Receiver  to 
compromise  its  alleged  claims  against  the  Receiver  in  re- 
turn for  a  reduction  in  the  bid  price  from  $161,000.00  to 
$142,500.00  [Tr.  p.  14]. 

At  the  subsequent  hearing  on  the  Receiver's  petition 
for  leave  to  compromise  [Tr.  p.  20]  these  respondent 
creditors  appeared  and  opposed  the  proposed  compromise 
[Tr.  p.  164  et  seq.].  Despite  the  fact  that  every  creditor 
present  at  the  hearing  opposed  the  compromise  (except 
one,  who  was  non-committal),  the  Referee  verbally  ap- 


proved  the  compromise  [Tr.  p.  167],  and  then  permittee 
appellant,  over  the  protest  of  one  of  the  respondents,  to 
offer  evidence  [Tr.  p.  168].  An  order  was  then  entered 
approving  the  compromise  [Tr.  p.  20].  Respondent  cred- 
itors petitioned  for  a  review  of  that  order  and  the  Dis- 
trict Court  rendered  a  memorandum  opinion,  followed  by 
a  minute  order,  in  which  it  reversed  the  Referee's  order 
[Tr.  p.  37]. 

The  appellant  here  was  not  a  party  of  record  to  the 
proceedings  before  the  District  Court.  Without  leave  of 
any  Court,  it  filed  a  notice  of  appeal,  and  named  as  ap- 
pellees all  those  who  were  parties  to  the  record  in  the 
Courts  below. 

No  order  has  ever  been  entered  on  the  order  requiring 
appellant  to  show  cause  why  the  balance  of  the  purchase 
price  should  not  be  paid.  Appellant  has  complied  to  the 
extent  of  paying  $25,000.00  of  the  $61,000.00  due  when 
the  order  was  issued.  Appellant  also  stated  on  January  29, 
1948,  it  would  pay  $17,500.00  more  that  day  but  has  never 
done  so  [Tr.  p.  122].  That  proceeding  is  not  now  be- 
fore this  Court.  The  only  questions  now  before  this 
Court  are  whether  appellant  has  any  standing  to  prosecute 
this  appeal  and  whether,  if  appellant  has  such  standing, 
the  District  Court  was  correct  in  concluding  that  the  peti- 
tion to  compromise  should  not  have  been  granted. 


Summary  of  Argument. 

I.  The  appeal  should  be  dismissed  because  the  time 
for  appeal  expired  before  appellant  filed  his  notice  of 
appeal. 

II.  Appellant  has  no  standing  to  appeal  because  it  was 
not  and  could  not  have  been  a  party  to  the  proceedings 
before  the  Referee  on  the  Receiver's  petition  to  com- 
promise; and  because  appellant  was  not  aggrieved  by  the 
District  Court's  order  denying  the  petition  to  compromise. 

III.  The  appeal  should  be  dismissed  because  it  con- 
stitutes a  collateral  attack  upon  the  order  confirming  the 
sale  to  appellant. 

IV.  The  District  Court  was  correct  in  its  conclusion 
that  the  petition  to  compromise  should  be  denied. 

(a)  The  District  Court  was  not  bound  by  the  findings 
and  conclusions  of  the  Referee  because  there  was  no  con- 
flict in  the  evidence  presented. 

(b)  Since  the  sale  was  not  made  according  to  any  in- 
ventory, there  could  be  no  inventory  shortage  to  provide 
a  basis  for  a  compromise;  the  rule  of  caveat  emptor 
applies. 

(c)  The  Referee  had  the  power  to  sell  free  from  Hens, 
so  that  there  was  no  ground  for  any  compromise  based 
upon  the  alleged  existence  of  liens. 


ARGUMENT. 

The  Appeal  Should  Be  Dismissed  Because  the  Time 
for  Appeal  Expired  Before  Appellant  Filed  Notice 
of  Appeal. 

These  respondents  adopt  the  argument  on  this  point 
set  out  in  the  brief  of  respondent  E.  A.  Lynch,  Receiver, 
at  pages  10  to  13. 

II. 

Appellant  Has  No  Standing  to  Appeal  Because  It 
Was  Not  and  Could  Not  Have  Been  a  Party  to 
the  Proceedings  Before  the  Referee  on  the  Re- 
ceiver's Petition  to  Compromise;  and  Because 
Appellant  Was  Not  Aggrieved  by  the  District 
Court's  Order  Denying  the  Petition  to  Com- 
promise. 

Appellant's  rights  as  a  purchaser  of  the  property  of  the 
bankrupt  estate  were  prescribed  by  the  order  confirming 
the  sale,  which  was  approved  by  the  appellant's  counsel 
before  it  was  entered  [Tr.  p.  7].  It  is  to  be  noted  that 
appellant  has  never  sought  to  review  this  order,  nor  has 
it  ever,  by  any  means,  sought  to  rescind  the  sale.  Rather, 
appellant  chose  to  attempt  to  obtain  a  reduction  in  the 
price  it  had  bound  itself  to  pay  by  making  an  offer  of 
compromise  to  the  Receiver.  The  Receiver  had  no  power 
or  authority  to  bind  the  bankrupt  estate  to  accept  the 
compromise  offer.  He  could  only  present  it  to  the  Court 
for  approval  or  rejection.  The  Bankruptcy  Court,  and  it 
alone,  had  the  power  to  change  the  rights  and  liabilities  of 
the  purchaser  which  had  become  fixed  when  the  original 
order  confirming  the  sale  became  final.  These  rights  and 
liabilities  could  only  be  changed  by  an  order  of  the  Bank- 
ruptcy Court  duly  entered  and  allowed  to  become  final. 
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In  this  case,  appellant's  rights  and  liabilities  with  re- 
spect to  the  property  were  never  changed  after  the  sale 
was  confirmed  because  the  Referee's  order  approving  the 
compromise  never  became  final.  It  follows  that  appellant 
was  not  injured  by  the  District  Court's  order  disapprov- 
ing the  compromise  because  that  order  did  not  adversely 
afifect  any  vested  right  of  appellant.  Since  appellant  was 
not  injured  or  aggrieved,  it  has  no  standing  to  appeal. 

Appellant  had  no  subsisting  right  to  have  it's  compro- 
mise offer  accepted.  All  the  Receiver  could  have  promised 
appellant  was  that  he  would  submit  the  proposed  compro- 
mise to  the  Court.  By  a  denial  of  the  petition  to  com- 
promise appellant  did  not  lose  a  subsisting  right;  nor  have 
any  of  its  rights  been  invaded.  Appellant  has  never  had 
the  right  to  compel  the  Receiver  to  perform  the  terms  of 
the  offer  to  compromise.  If  the  Referee  had  never  made 
any  order  with  respect  to  the  compromise  offer,  appellant 
could  not  have  complained.  The  District  Court's  order 
appealed  from,  in  effect,  left  appellant  in  the  same  posi- 
tion as  if  no  order  approving  the  compromise  had  ever 
been  entered.  The  denial  of  the  petition  to  compromise 
did  not  deprive  appellant  of  the  two  remedies  it  had  for 
alleged  shortages :  the  right  to  appeal  from  the  order 
confirming  sale  and  the  right  to  rescind.  If  it  has  now 
lost  either  or  both  of  these  rights  it  is  entirely  appellant's 
fault. 

Counsel  in  his  notice  of  appeal  says  appellant  is  a  party 
aggrieved  by  the  order  of  the  District  Court  denying  the 
petition  to  compromise.  But  is  appellant  aggrieved?  Did 
appellant  lose  a  "right"  to  buy  the  property  for  $142,- 
500.00?  Obviously  not,  since  no  final  judgment  vesting 
in  appellant  the  right  to  buy  the  property  for  the  reduced 
price  was  ever  entered.  Appellant  never  had  such  a 
right.     Appellant  has  been,  and  still  is,  in  the  position  of 


an  onlooker  awaiting  the  acceptance  by  a  principal  (the 
Court)  of  an  offer  made  through  an  agent  (the  Receiver). 
No  Court  has  entered  a  final  order  giving  its  approval  to 
the  proposed  compromise.  Appellant,  therefore,  has  no 
standing  to  appeal. 

It  is  further  to  be  noted  that  it  cannot  be  demonstrated 
v\ath  any  certainty  that  the  denial  of  the  petition  to  com- 
promise resulted  in  any  injury  to  appellant,  financial  or 
otherwise.  Indeed,  appellant's  counsel  stated  that  "we  are 
not  anxious  to  get  the  compromise,  candidly,  because  the 
cases  do  us  more  good  than  the  amount  we  are  settling 
for."    [Tr.  p.  154.]     (Emphasis  ours.) 

In  the  case  of  In  re  Michigan-Ohio  Bldg.  Corp.,  117 
F.  2d  191,  194  (1941)  (7  Cir.),  the  Court  approved  the 
trustee's  accoimt  but  retained  jurisdiction  for  two  years. 
The  appellants  who  originally  were  bondholders  of  the 
debtor  became  stockholders  under  the  reorganization  plan. 
They  appealed  from  that  portion  of  the  order  of  the  Court 
which  provided  for  retention  of  jurisdiction  by  the  Court 
on  the  ground  that  the  Court  was  without  authority  to 
reserve  power.  The  Court  sua  sponte  raised  the  question 
as  to  whether  the  appellants  had  such  an  interest  or  were 
to  such  a  degree  aggrieved  as  to  create  in  them  the  right 
to  appeal.  The  Court  held  no  one  may  appeal  from  a 
judgment  unless  he  has  an  interest  therein  direct,  imme- 
diate, pecuniary  and  substantial.  Furthermore,  that  the 
right  invaded  or  the  injury  sustained  must  be  subsisting 
and  immediate,  and  not  one  arising  as  some  possible,  re- 
mote unforeseen  consequence. 


III. 

The  Appeal  Should  Be  Dismissed  Because  it  Consti- 
tutes a  Collateral  Attack  Upon  the  Order  Con- 
firming the  Sale  to  Appellant. 

At  the  hearing  on  the  order  to  show  cause  why  it  should 
not  pay  the  $61,000.00  balance,  appellant's  counsel  stated 
appellant  had  no  objection  to  the  order  confirming  the  sale 
[Tr.  p.  77].  Therefore,  there  was  no  basis  for  an  appeal 
from  that  order.  The  only  alternative  left  to  appellant 
was  to  attempt  to  rescind  the  sale.  It  made  no  attempt 
to  do  this  but  instead  withheld  $61,000.00  of  the  purchase 
price  until  the  order  to  show  cause  was  issued.  Then 
appellant  proposed  a  compromise  of  its  claim  for  short- 
ages and  paid  $25,000.00  of  the  $61,000.00  balance  owing. 
It  thereby  sought  to  keep  the  benefits  of  the  sale  instead 
of  rescinding  and  returning  the  assets;  and  to  get  a  re- 
duction of  the  purchase  price  by  offering  a  compromise 
to  the  Receiver. 

In  Sloe  urn  v.  Edwards,  168  F.  2d  627  (1948)  (2nd 
Cir.),  a  sale  was  held  of  the  bankrupt's  interest  in  a  trust. 
All  parties  including  the  Referee  believed  that  the  subject 
matter  of  the  sale  was  the  right  of  the  trustee  to  attach 
the  bankrupt's  income  from  the  trust.  Long  after  the 
sale  took  place,  the  bankrupt  became  entitled  to  a  one- 
twelfth  interest  in  the  trust  by  reason  of  the  death  of 
another.  The  bankrupt's  estate  was  reopened  and  the 
trustee  petitioned  the  Court  for  an  order  setting  aside  the 
confirmation  of  the  sale  of  the  interest  in  the  trust.  The 
Referee  granted  the  petition,  the  District  Court  reversed, 
and  then  the  Circuit  Court  reinstated  the  order  of  the 
Referee. 
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At  page  631  of  the  opinion  of  the  Circuit  Court,  there 
appears  the  following: 

"As  pointed  out  by  Professor  Moore,  4  Collier  on 
Bankruptcy  (14th  Ed.  1942),  1587,  1588,  The 
validity  of  the  sale  is  not  open  to  inquiry  or  impeach- 
ment in  any  collateral  proceeding  in  either  a  state  or 
federal  court,'  and  further,  'Collateral  attack  must 
be  distinguished  from  a  petition  or  motion  to  set 
aside  a  sale,  filed  in  the  bankruptcy  proceedings.'  On 
the  findings  below  there  is  no  ground  of  action 
against  individuals;  thus  there  is  no  showing  of 
fraud,  but  only  of  mutual  mistake.  Hence  the  direct 
correction  of  the  order  of  confirmation  is  both  the 
proper  and  the  only  appropriate  remedy." 

As  stated  in  6  Remington  at  p.  85,  Sec.  2584,  sales 
in  bankruptcy  may  not  be  attacked  collaterally.  The 
proper  method  is  by  review  in  the  Bankruptcy  Court. 
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IV. 
The   District   Court   Was   Correct   in   Its   Conclusion 
That    the    Petition    to    Compromise    Should    Be 
Denied. 

(a)  The  District  Court  Was  Not  Bound  by  the  Findings  and 
Conclusions  o£  the  Referee  Because  There  Was  No 
Conflict  in  the  Evidence  Presented. 

Appellant  argues  at  length  that  it  was  error  for  the 
District  Court  to  reverse  the  Referee's  order  approving 
the  compromise  in  the  absence  of  a  clear  abuse  of  dis- 
cretion by  the  Referee  (App.  Br.  p.  51  et  seq.).  In  this 
argument  counsel  overlooks  the  fact  that  there  was  no 
dispute  before  the  Referee  regarding  what  occurred  at 
and  before  the  sale;  and  that  there  was  no  question  re- 
garding the  credibility  of  witnesses.  The  question  before 
the  District  Court  was  solely  one  of  determining  and 
applying  the  proper  legal  principles  to  the  uncontroverted 
facts.  In  such  a  situation,  the  rule  is  that  the  District 
Court  is  not  bound  to  give  any  special  sanctity  to  the 
findings  and  conclusions  of  the  Referee.  Where,  as  here, 
the  facts  are  not  controverted,  the  District  Court  is  in 
just  as  good  a  position  as  the  Referee  to  draw  the  proper 
factual  inferences  from  the  undisputed  testimony,  the 
record  and  the  documents.  The  District  Judge  is  in  a 
better  position  to  select  and  apply  the  proper  rules  of  law 
to  these  factual  inferences  and  to  reach  a  correct  decision 
than  is  the  Referee. 

Carr  v.  Southern  Pacific  Co.,  128  F.  2d  764,  768 
(C.  C  A.  9,  1942); 

Katcher  v.   Wood,   109  F.   2d  751    (C.   C.   A.   8, 
1940) ; 

Stewart  V.  Gariey,  116  F.  2d  1010,  1013  (C.  C.  A. 
5,  1941). 
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(b)  Since  the  Sale  Was  Not  Made  According  to  Any  Inven- 
tory, There  Could  Be  No  Inventory  Shortage  to  Provide 
a  Basis  for  a  Compromise;  the  Rule  of  Caveat  Emptor 
Applies. 

Appellant  contends  first  that  there  existed  certain  in- 
ventory shortages  which  made  it  only  right,  proper  and 
imperative  that  the  purchase  price  be  reduced.  This  con- 
tention, we  submit,  is  completely  answered  by  an  examina- 
tion of  the  order  confirming  the  sale,  set  forth  verbatim 
in  the  Statement  of  Facts. 

Where  a  sale  is  based  upon  an  inventory,  the  assets  sold 
should,  of  course,  be  checked  against  the  inventory  when 
delivery  is  made.  Here  the  order  confirming  the  sale 
contemplated  delivery  of  the  assets  upon  the  signing  of 
the  order  confirming  the  sale  (Oct.  22)  but  fixed  the 
assets  sold  as  of  an  earlier  date,  to  wit,  5  :00  P.  M,  Oc- 
tober 15,  1947.  In  other  words,  the  time  fixed  for  de- 
livery of  the  assets  was  not  the  same  time  as  that  used  to 
determine  the  assets  sold.  This  demonstrates  that  the 
sale  was  not  based  upon  an  inventory. 

There  is  no  reference  anywhere  in  this  order  to  the 
so-called  July  28  inventory.  It  was  clearly  a  sale  on  an 
"as  is,  where  is"  basis  as  of  October  15,  1947,  the  date  of 
the  sale.  The  plain  meaning  of  the  words  "all  inventory" 
in  the  order  was  all  goods,  wares,  and  merchandise  in 
existence  as  of  the  date  of  sale.  Counsel's  statement 
(App.  Br.  p.  69)  that  the  Referee  found  that  the  words 
"all  inventory"  meant  all  items  on  the  July  28  inventory 
is  without  support  in  the  record.  The  Referee  made  no 
such  finding. 

The  entire  record  supports  respondents'  position  as  to 
the  meaning  of  these  words.  The  appellant  was  advised 
by  the  Receiver's  attorney  in  open  court  on  October  15, 
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1947,  a  week  before  the  order  confirming  the  sale  was 
signed,  that  the  sale  was  of  "inventory  as  is  now"  [Tr.  p. 
69]. 

The  bid  had  no  reference  to  any  inventory,  but  rather 
was  "for  the  physical  assets"  of  the  bankrupt  [Tr.  pp. 
52,  59,  69].  The  appellant  was  told  by  the  Receiver's 
agent  at  the  time  a  copy  of  the  July  inventory  was  fur- 
nished that  the  Receiver  had  not  taken  a  physical  inven- 
tory, that  the  Receiver  and  the  debtor  had  been  operating 
the  business  for  approximately  two  months,  and  that  some 
of  the  merchandise  had  been  used  [Tr.  p.  89].  Appel- 
lant's own  testimony  was  to  the  effect  that  Receiver  made 
no  undertakings  either  before  or  after  the  sale  to  make 
good  or  adjust  for  shortages  [Tr.  pp.  102-103].  It  is 
significant  that  the  July  inventory,  which  was  shown  to 
appellant  about  ten  days  before  the  bidding,  was  not  made 
by  the  Receiver  and  that  appellant  was  advised  of  this 
fact  [Tr.  pp.  85  and  89]. 

Appellant's  principal  managing  officers  and  its  counsel 
have  both  had  enough  experience  with  bankruptcy  sales 
to  estop  them  from  any  plea  of  ignorance  that  the  rule  of 
caveat  einptor  applies  in  such  sales  [Tr.  pp.  92,  100]. 

A  second  complete  answer  to  appellant's  contention  that 
it  is  entitled  to  an  adjustment  of  the  purchase  price  is 
that  the  rule  of  caveat  emptor  applies  to  bankruptcy  sales. 
Professor  Collier  states  the  rule  as  follows: 

The  rights  and  quantum  of  property  acquired  by 
the  purchaser  depend  primarily  upon  the  terms  of  the 
sale  as  ordered  or  agreed  upon.     In  the  absence  of 
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specific  warranty  clauses  the  bankruptcy  sale  is  gov- 
erned by  the  rule  ''caveat  emptor."  It  is  for  the  pur- 
chaser to  examine  in  time  what  is  sold  and  under 
what  conditions.  He  may  not  after  discovery  of  a 
defect  covered  by  the  "caveat  emptor"  principle  re- 
fuse payment  of  the  purchase  price  or  claim  abate- 
ment.   (4  Collier,  Bankruptcy,  14th  Ed.  p.  1588.) 

The  learned  District  Judge  in  deciding  this  case  cited 
and  relied  upon  this  quotation  and  upon  the  following 
authorities :  . 

John  Schaap  &  Sons  Drug  Co.  v.  Rone,  19  F.  2d 
517  (C.  C.  A.  8,  1927);  , 

Hall  V.  McGehee,  2>7  F.  2d  854  (C.  C.  A.  5,  1930)  ; 

Handlan  v.  Bennett,  51   F.  2d  21    (CCA.  4, 
1931). 

Even  where  an  inventory  was  submitted  to  the  bidders 
at  public  sale  it  has  been  held  the  purchaser  is  not  per- 
mitted to  withhold  a  portion  of  the  purchase  price  on  the 
ground  of  alleged  inventory  shortages.  In  re  Solantkias, 
?>2i  F.  2d  200  (D.  C  Pa.,  1929).  The  case  is  so  close 
on  its  facts  to  the  instant  case  that  we  think  it  pertinent 
to  quote  from  the  opinion  (p.  201)  :  I 

We  concur  in  the  views  expressed  by  the  referee 
that  Diamond  had  no  right  to  withhold  the  payment 
of  the  $3,500  on  account  of  alleged  discrepancies  be- 
tween the  inventory  and  the  goods  actually  turned 
over  by  the  receiver  to  Diamond.  This  was  a  judicial 
sale  to  which  the  rule  of  caveat  emptor  clearly  applied. 
If  a  fraud  be  practiced  upon  the  purchaser  at  a 
public  sale,  he  should  immediately  ask  to  have  the 
sale  set  aside  and  return  the  property.     The  court 
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could  then  give  him  the  relief  to  which  he  is  entitled. 
He  could  not  adjust  that  matter  himself  by  with- 
holding a  part  of  the  purchase  money. 

The  reason  for  the  application  of  the  rule  of  caveat 
emptor  to  bankruptcy  and  judicial  sales  is  that  sound 
public  policy  dictates  the  necessity  that  such  sales  have  a 
high  degree  of  stability  and  finality.  To  apply  any  other 
rule  is  to  throw  open  the  door  to  the  practice  of  purchase 
price  "chiseling"  and  to  invite  endless  litigation  at  the 
expense  of  creditors.  There  is  no  sound  reason,  nor  have 
we  found  any  precedent  for  the  application  of  a  rule  of 
"equitable  adjustment"  for  which  appellant  contends.  It 
is  submitted  that  the  adoption  of  such  a  rule  would  sub- 
stantially impair  the  administration  of  bankrupt  estates. 
Realizing  this,  the  Courts  have  uniformly  said:  "Let  the 
buyer  beware!" 

It  is  submitted  that  since  the  sale  was  on  an  as  is, 
where  is  basis,  the  existence  of  shortages  from  an  in- 
ventory made  2^^  months  before  sale  by  neither  the  Re- 
ceiver, the  Court  nor  the  purchaser,  cannot  provide  a 
sound  basis  for  a  compromise  reduction  of  the  appellant's 
bid  price. 

(c)  The  Referee  Had  the  Power  to  Sell  Free  From  Liens, 
so  That  There  Was  No  Ground  for  Any  Compromise 
Based  Upon  the  Alleged  Existence  of  Liens. 

Appellant  contends  (App.  Br.  p.  72  et  seq.)  that  the 
compromise  should  have  been  approved  because  the  ex- 
istence of  alleged  liens  on  bottles  and  cases  made  it  im- 
possible for  the  Trustee  to  deliver  the  property  "free  and 
clear  of  liens." 
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The  transactions  between  the  bankrupt  and  the  holders 
of  the  empty  cases  were  nothing  more  than  contracts  of 
"sale  and  return." 

See: 

Goehel  Brewing  Co.  v.  Broimi,  306  Mich.  222,  226, 
10  N.  W.  2d  835  (1943); 

In  re  Allen,  183  Fed.  172  (E.  D.  Ark.  1910) ; 

Cf.  Buck  V.  Commissioner,  83  F.  2d  627  (C.  C.  A. 
9,  1936). 

Even  if  we  assume  for  the  purpose  of  the  argument 
that  the  empty  wooden  cases  and  bottles  were  subject  to 
a  lien,  the  Referee  had  the  power  to  sell  them  free  from 
liens,  and  they  were  so  sold  [Tr.  p.  5]. 

6  Remington  on  Bankruptcy  71,  Sec.  2577; 

Arizona  Power  Co.  v.  Smith,  119  F.  2d  888,  890 
(1941)   (Cir.  9,  1941); 

Van  Hiiffel  v.  Harkelrode,  284  U.  S.  225,  227,  52 
S.  Ct.  115. 

The  consent  of  the  lienholder  (if  a  lien  existed)  was 
not  necessary  nor  was  it  necessary  for  the  Referee  to  de- 
termine the  validity  of  the  alleged  lien. 

6  Remington  on  Bankruptcy,  77  and  78,  Sees.  2578 
and  2579. 

In  any  event  the  alleged  lien  holder  is  not  before  this 
Court  asserting  a  lien  or  complaining  of  the  order  of  the 
Court  confirming  the  sale. 


{ 
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Conclusion. 

The  decision  of  the  District  Court  should  be  affirmed 
because : 

1.  The  appeal  was  taken  too  late. 

2.  The  appellant  was  not  aggrieved  by  the  order  ap- 
pealed from. 

3  This  appeal  is  an  attempt  to  attack  collaterally  a 
previously  entered  appealable  order  which  has  become 
final. 

4.  On  the  merits,  the  District  Court  was  correct  in  its 
conclusion  that  the  appellant's  offer  in  compromise  should 
be  rejected. 

Respectfully  submitted, 

Hugo  A.  Steinmeyer, 
John  E.  Walter  and 
Robert  H.  Fabian, 
Attorneys  for  the  Bank  of  America  National 
Triist  and  Savings  Association. 

Aaron  Levinson, 

In  Pro  Per. 

Maurice  Mac  Goodstein, 

Attorney  for  Leo  Brill. 

Overton,  Selig  and  Wilson, 

By  Frank  Cotter, 
Attorneys  for  F.  W.  Bolts  Corp. 

Hugh   Ward  Lutz, 

Attorney  for  Victor  Kramer. 
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IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


In  the  Matter  of 

California  Associated  Products  Co.,  a  corporation, 
doing  business  as  Yankee  Doodle  Root  Beer  Bot- 
tling Company, 

Bankrupt. 


WiL-RuD  Corporation. 


E.  A.  Lynch,  et  al., 


Appellant, 
vs. 

Appellees. 


APPELLANT'S  REPLY  BRIEF. 


Preliminary  Statement. 

Two  briefs  have  been  filed  by  appellees — one  by  the 
Receiver — the  other  by  certain  Creditors.  In  reply,  appel- 
lant will  treat  both  briefs  together,  except  where  separate 
replies  are  deemed  necessary. 

We  submit,  that  appellees  have  been  unable,  and  notice- 
ably have  failed,  to  answer  or  refute  appellant's  conten- 
tions, arguments  and  authorities  presented  in  the  opening 
brief.' 


^O.  B.  will  refer  to  Appellant's  Opening  Brief ;  R.  B.  will  refer 
to  Receiver's  Brief ;  C.  B.  will  refer  to  Creditors'  Brief.  Appellee, 
E.  A.  Lynch,  will  be  referred  to  as  Receiver  and  Appellee  Creditors 
will  be  referred  to  as  Creditors. 
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We  find  no  reply  to  appellant's  contention  that  it  was 
error  for  the  District  Court  to  determine  on  the  merits 
the  controversies  between  Receiver  and  appellant.  There 
is  no  denial  that  approval  of  a  compromise  by  the  Referee 
is  discretionary,  yet  appellees  have  shown  no  abuse  of 
discretion  by  the  Referee,  without  which  it  was  error  for 
the  District  Court  to  reverse  the  Referee.  The  District! 
Judge's  findings  have  not  been  sustained  by  competent 
evidence;  they  are  sought  to  be  supported  by  counsel's 
arguments,  not  evidence.  Appellees'  own  arguments  and 
authorities  affirmatively  establish  that  the  25,807  wooden 
cases  involved  were  not  sold  "free  and  clear  of  any  liens, 
charges  and  incumbrances."  Under  appellees'  contention 
Receiver  had  no  title  or  interest  in  the  cases  to  sell,  and 
sold  only  a  burden  or  charge  imposed  thereon,  i.  e.,  the 
right  to  repurchase  said  cases,  when  and  as  required  by 
customers,  by  repaying  to  them  the  60  cents  per  case 
deposit,  previously  deposited  with  Debtor  and  Receiver. 
Certainly  this  did  not  constitute  a  sale  of  the  cases  "free 
and  clear"  nor  compliance  with  the  provisions  of  the 
Order  Confirming  Sale  in  respect  thereto.  Appellees 
make  no  reference  to,  or  comments  upon  the  representa- 
tic)ns  admittedly  made  by  Receiver  prior  to  the  sale,  nor 
to  the  provisions  of  the  Order  Confirming  Sale  by  which 
delivery  and  payment  are  made  concurrent  conditions. 
They  have  confused  the  issue  regarding  Receiver's  failure 
to  comply  with  the  Order  Confirming  Sale  with  claims  of 
"collateral  attack"  and  "caveat  emptor.''  These  and 
other  matters  will  receive  further  comment  herein. 

We  also  deem  it  appropriate  to  make  certain  observa- 
tions concerning  Receiver's  brief.  It  indeed  presents  a 
strange  anomaly.  On  the  one  hand  we  have  a  Receiver 
who  prepared  and  filed  a  petition  to  compromise  contro- 
versies, alleging  under  oath  that  such  compromise  is  for 
the  best  interests  of  the  estate;  who  appeared  before  the 
Referee  and  sought  the  approval  thereof,  presenting  evi- 
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dence  in  support  of  the  compromise;  who  prepared  find- 
ings and  an  Order  approving  the  same;  and  who  appeared 
before  the  District  Judge  seeking  to  uphold  and  support 
the  Referee's  order.  On  the  other  hand  we  have  this 
same  Receiver  appearing  before  this  Honorable  Court, 
and  taking  a  position  diametrically  opposed  to  that  urged 
by  him  in  the  Court  below;  who  now  strenuously  opposes 
the  compromise,  and  challenges  appellant's  position  herein; 
who  joins  his  late  adversaries  and  blatantly  cries  that 
appellant  is  "chiselling"  when  he  well  knows  that  appel- 
lant is  entitled  to  certain  equities  and  performance  by 
Receiver  of  the  Order  Confirming  Sale.  Such  Dr.  Jekell 
and  Mr.  Hyde  tactics  are  without  parallel  in  judicial  his- 
tory or  procedure.  If  Receiver  did  not  desire  the  com- 
promise, as  an  officer  of  the  Court  he  should  not  have 
misled  appellant  and  the  Referee  in  seeking  its  approval. 
He  was  made  an  appellee  because  we  believe  he  is  a 
necessary  party  to  the  appeal.  This  does  not  give  him 
the  right  to  reverse  the  position  taken  by  him  in  the  Court 
below.  So  zealous  and  adversary  has  the  Receiver  become 
that  he  seeks  a  dismissal  of  the  appeal,  relying  upon 
authorities  held  no  longer  applicable  by  this  Court,  and 
fails  to  cite  a  case,  w^herein  one  of  counsel  for  Receiver 
participated,  decided  by  this  Court  and  directly  opposed 
to  the  contention  now  urged  by  Receiver. 

Comment  on  Appellees'  Statement  of  Facts. 

We  respectfully  submit  that  the  true  facts  are  presented 
in  Appellant's  Opening  Brief,  supported  by  record  refer- 
ences, which,  we  urge,  should  be  accepted  by  the  Honor- 
able Court.  No  attempt  will  be  made  to  repeat  the  same, 
except  where  clarity  demands.  Appellees  make  much  ado 
about  the  words  "as  of  October  15,  1947,  at  5:00  o'clock 
p.  m."  contained  in  the  Order  Confirming  Sale.  This, 
they  argue,  shows  that  the  sale  was  on  an  "as  is,  where 
is"  basis.    Such  contention  finds  no  support  in  the  record. 


Those  words  were  included  to  provide  the  "cut  off  date" 
when  Receiver's  liability  for  losses,  or  his  right  to  profits, 
if  any,  should  cease;  the  record  conclusively  shows  this. 
After  the  sale  was  completed,  the  following  proceedings 
were  had: 

"Mr.  Lynch :  The  bidder  will  take  this  business 
over  as  of  what  date:  and  will  continue  to  operate,  and 
what  will  happen  to  the  profits,  if  any,  that  are  de- 
rived from  the  operation  of  this  business? 

Mr.  Gendel:     Mr.  Katz,  do  you  want  it  tonight? 

Mr.  Katz:  I  think  we  want  to  get  the  order." 
[R.  70;  see  also  R.  93,  105,  106.] 

The  foregoing  conclusively  indicated  that  Receiver  was 
concerned  about  profits  or  losses  occurring  between  the 
sale  and  confirmation ;  hence,  the  "cut  off  date"  was  agreed 
upon.  The  "tonight"  referred  to  meant  5 :00  o'clock 
p.  m.,  October  15,  1947,  the  date  of  sale. 

The  Receiver,  mindful  of  the  rule  that  loss  occurring 
between  the  sale  and  its  confirmation  cannot  be  visited 
upon  the  purchaser  {In  re  Fink,  (6  Cir.)  224  Fed.  92,  93; 
Hartford  Accident  and  Indemnity  Co.  v.  Crow,  (6  Cir.) 
83  F.  2d  386,  387;  6  Rem.  Bkptcy.  41,  Sec.  2558),  sought 
protection  against  loss  occurring  between  October  15, 
1947  (date  of  sale),  and  the  confirmation.  The  date  "as 
of  October  15,  1947,  5:00  o'clock  p.  m."  was  agreed  upon 
and  inserted  in  the  Order  as  the  "cut  off  date"  with  re- 
spect to  liability  for  losses  and  profits,  if  any,  arising  from 
the  operation  of  the  business — not  with  respect  to  quan- 
titative count.  Certainly  the  Referee  so  understood  the 
term  [R.  93].  Appellees  rely  strongly  upon  the  attempt 
by  Receiver's  attorney  to  include  the  "as  is"  condition 
after  the  sale  was  completed  and  appellant's  bid  was 
accepted.  This  attempted  change  was  rejected  by  the 
Referee,  who  replied  to  Receiver's  counsel  as  follows: 

"The  Referee:  I  think  practically  all  you  have 
said,  and  as  I  understood  it  thoroughly,  is  that  these 
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bidders  are  not  buying  the  accounts  receivable  and 
they  are  not  taking  over  the  cash,  but  that  they  were 
getting  the  lease  in,  as  and  when  they  were  getting 
it"     [R.  70.] 

In  judicial  sales  the  Court  (Referee),  and  not  the 
Receiver,  is  the  real  vendor.  (In  re  United  Toledo  Co., 
(6  Cir.)  152  F.  2d  210;  O.  B.  69.)  Therefore  the  Ref- 
eree's remarks,  and  not  those  of  Receiver's  counsel,  be- 
come material.  Besides,  the  attempted  exclusion  made 
by  the  Receiver's  counsel  after  the  sale  was  completed,  and 
not  included  in  the  Order,  becomes  immaterial.  (Amer- 
ican Dirigold  Corp.  v.  Dirigold  Metals  Corp.,  (6  Cir.) 
125  F.  2d  446;  O.  B.  69.) 

At  the  hearing  of  November  7,  1947,  counsel  for  Re- 
ceiver conceded  that  it  was  after  the  bidding  was  com- 
pleted, that  he  first  attempted  to  include  the  "as  is"  condi- 
tion [R.  76].  The  Order  Confirming  Sale  contained  no 
such  provision — on  the  contrary  it  included  among  the 
assets  sold  "all  inventory"  [R.  4].  Furthermore,  Re- 
ceiver's counsel  conceded  that  auction  sales  made  in  Court 
were  usually  made  pursuant  to  inventory  [R.  7^^.  If  the 
sale  was  made  "as  is"  without  any  reference  to  inventory, 
why  did  the  Receiver  check  out  the  merchandise  against 
the  original  inventory  as  it  was  delivered  or  offered  to 
appellant f  [R.  85-89.]  Such  check  was  m£ide  not  once, 
hut  twice.  Why?  [R.  98-100.]  Why  did  the  Receiver 
prepare  a  document  entitled  ''Inventory  Shortages  at 
California  Associated  Products  Company,  Inc.''  [R.  81- 
83]  which  actually  disclosed  the  differences  in  the  items, 
reflected  upon  the  inventory  and  those  delivered  to  appel- 
lant? [R.  89;  O.  B.  25.]  Would  this  have  been  done, 
or  even  be  necessary  if  the  sale  had  been  made  "as  is"? 
Most  certainly  not.  These  questions  remain  unanswered 
in  appellees'  briefs.  The  actions  of  the  Receiver  belie  his 
present  contentions  and  conclusively  establishes  that  the 


sale  was  made  pursuant  to  inventory,  and  not  "as  is." 
The  Referee  had  the  right  to  consider  the  acts  and  conduct 
of  the  Receiver  in  determining  the  meaning  of  the  Order 
Confirming  Sale. 

Actual  possession  of  the  assets  was  not  given  to  appel- 
lant until  after  confirmation  of  sale  [R.  46] ;  not  before, 
as  Receiver  states.  Appellees  also  contend  that  appellant's 
(Rudolph's)  testimony  was  to  the  eflfect  that  the  Receiver 
made  no  undertakings  to  make  good  or  adjust  shortages 
(R.  B.  27;  C.  B.  13).  The  portions  of  testimony  quoted 
do  not  correctly  reflect  this  testimony;  omitted  portions 
give  it  a  different  meaning.  Yates,  Receiver's  agent,  testi- 
fied as  follows: 

"A.  I  told  Mr.  Rudolph  that  we  had  not  taken  a 
physical  inventory,  that  Mr.  Lynch  had  been  operating 
the  business  and  the  Debtor  had  been  operating  the 
business  since  July  28,  and  naturally  there  would  he 
adjustments  on  the  merchandise  that  had  been  used 
in  connection  zvith  the  operation  of  the  business/' 
(Italics  ours.)     [R.  89.] 

Sam  Rudolph,  following  a  portion  quoted  in  Receiver's 
brief,  further  testified: 

''Q.  Who  checked  the  second  time?  A.  It  was 
checked  by  the  Receiver's  man  twice.  They  thought 
there  was  something  wrong  and  they  rechecked  it 
again.  Not  only  that,  but  they  pointed  out  it  was 
short  and  they  would  make  it  good. 

Q.  Who  said  that?  A.  Mr.  Yates."  (Italics 
ours.)     [R.  100.] 

The  weight  to  be  accorded  this  testimony  and  whether 
any  discrepancy  or  conflict  existed  therein  was  solely  the 
province  of  the  Referee.  The  District  Judge,  on  Review, 
could  neither  weight  the  testimony,  nor  resolve  any  con- 
flicts therein.  (See  authorities  O.  B.  65-66;  also  In  re 
Cum^mings,  84  Fed.  Supp.  65,  67;  Grace  Bros.  v.  C.  I.  R., 
(9  Cir.)  173  F.  2d  170-73.)    Besides  it  was  conceded  that 
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auction  sales  in  Court  usually  were  made  pursuant  to  in- 
ventory [R.  73]  and  that  allowances  were  always  made 
for  shortages  [R.  100].  The  Referee  undoubtedly  was 
familiar  with  such  practices. 

Appellees  state  that  since  no  formal  order  was  ever 
signed  after  the  November  7,  1947,  hearing,  that  all  mat- 
ters in  regard  thereto  become  immaterial.  That  no  formal 
order  was  signed  is  attributable  solely  to  pending  negotia- 
tions culminating  in  the  compromise.  The  proceedings 
had  and  the  Referee's  decision  at  such  hearing  were  re- 
ferred to  and  made  a  part  of  the  petition  to  compromise 
[R.  12-13] ;  and  presented,  argued  and  considered  at  the 
compromise  hearing.  They  were  included  and  made  a  part 
of  the  record  upon  Review  and  upon  this  appeal.  Such 
proceedings  were  properly  considered.  {In  re  Kansas 
Journal  Rost  Co.,  144  F.  2d  816.) 

Appellees'  Brief  Ignores  the  Rule  That  Approval  of  a 
Compromise  Is  Discretionary — the  Decision  Upon 
the  Merits  of  the  Controversies  Not  Being  In- 
volved— That  Upon  Revievy  the  Sole  Question  Is 
Whether  the  Referee  Has  Abused  His  Discretion, 
and  the  District  Judge  Cannot  Determine  the  Con- 
troversies Upon  the  Merits. 

In  our  Opening  Brief  we  have  estabhshed  the  fore- 
going rules.  We  have  shown  that  it  was  error  for  the 
District  Judge  to  determine  upon  the  merits  of  the  con- 
troversies between  receiver  and  appellant — the  subject  of 
the  compromise — upon  review  from  the  Referee's  Order 
Approving  the  Compromise.  Appellees  have  submitted  no 
authorities,  which  permits  a  determination  upon  the  merits, 
either  by  the  Referee,  or  by  the  District  Judge  upon  re- 
view. Yet  they  seek  to  argue  the  merits  of  said  contro- 
versies as  though  that  were  the  real  issue  involved.  In  our 
reply  we  adhere  to  our  position  taken  in  the  Opening 
Brief  that  the  controversies  cannot  be  determined  upon  the 
merits,  upon  review,  but  will  demonstrate  that  even  if 
such  issues  were  involved  that  the  District  Judge  erred  in 
his  determinations,  Findings  and  Order. 


ARGUMENT— POINTS  AND  AUTHORITIES. 

I. 
The  Appeal  Was  Timely  Taken  and  Cannot  Be  Dis- 
missed Because  (A)  the  Time  for  Appeal  Com- 
mences From  the  Notice  of  Entry  of  the  Formal 
Order  or  Entry,  if  No  Notice  Is  Given;  and  (B)  if 
the  Time  Commences  From  the  Minute  Order, 
Appellant  Also  Has  Appealed  From  the  Minute 
Order  of  December  16,  1948,  Within  Thirty  Days 
Thereof,  and  That  Appeal  Is  Pending. 

A.  The  Time  for  Appeal  Runs  From  Notice  of  Entry  or  if 
Notice  Be  Not  Given,  From  the  Entry  of  the  Formal 
Order,  and  Not  From  the  Minute  Order. 

The  formal  order  of  the  District  Court  Granting-  the 
Petition  for  Review  and  Reversing  Order  of  Referee,  was 
entered  and  docketed  May  26,  1949  [R.  48].  Notice  of 
appeal  therefrom  was  filed  June  21,  1949  [R.  49],  and 
within  thirty  days  of  the  entry.  This  appeal  therefore  was 
timely.  (U.  S.  C  A.,  Title  11,  Sec.  48,  subd.  (a); 
Bkptcy.  Act,  Sec.  25a,  quoted  in  O.  B.  6.)  Appellees' 
contention  that  time  for  appeal  commences  with  entry  of 
the  minute  order  is  no  longer  open  to  question.  A  formal 
order  is  now  required  in  the  District  Court  and  the  time 
for  appeal  commences  either  from  notice  of  entry  of  such 
order,  or  actual  entry,  if  notice  be  not  given. 

General  Order  Z7  (11  U.  S.  C.  A.  fol.  Sec.  53)  makes 
the  Federal  Rules  of  Civil  Procedure  applicable  to  Bank- 
ruptcy proceedings.  Rule  52a  of  the  Federal  Rules  of 
Civil  Procedure  provides  that  "in  all  actions  tried  upon 
the  facts  without  a  jury,  the  Court  shall  find  the  facts 
specially  and  state  separately  the  conclusions  of  law  there- 
on, and  direct  the  entry  of  the  appropriate  judgment." 
Rule  58  thereof  provides  ''When  the  Court  directs  entry 
of  a  judgment     .     .     .     the  Clerk  shall  enter  judgment 


forthwith  .  .  ."  Rule  54a  thereof  provides  that  the 
term  "judgment"  as  used  in  said  rules  "include  .  .  . 
any  order  from  which  an  appeal  lies."  Rule  79a  thereof 
provides  "that  the  Clerk  shall  keep  a  book  known  as  'civil 
docket,'  and  shall  enter  therein  each  civil  action  to  which 
these  rules  are  made  applicable."  Under  the  foregoing 
rules,  in  determining  the  Review  from  the  Referee's  order 
approving  the  compromise  it  was  necessary  for  the  District 
Judge  to  make  formal  findings  of  fact  and  state  separately 
his  conclusions  of  law  thereon,  and  to  make  and  direct  the 
entry  of  a  formal  order.  This  order  was  not  entered  and 
docketed  until  May  26,  1949.  Within  thirty  days  there- 
after this  appeal  was  filed.     It  was  and  is  timely  taken. 

In  Rosenberg  v.  Heffron,  131  F.  2d  80,  82,  this  Honor- 
able Court  decided  that  the  Federal  Rules  of  Civil  Pro- 
cedure are  appHcable  to  Bankruptcy  proceedings;  that  the 
time  for  appeal  commenced  to  run  from  the  notice  of 
entry  of  the  formal  order,  or  the  entry  thereof  if  no 
notice  is  given,  and  not  from  the  minute  order.  This  case 
is  decisive  against  appellees'  contention  that  the  appeal 
was  taken  too  late.  (See  also  In  re  D'Arcy,  142  F.  2d 
313;  8  Rem.  Bkptcy.  1950,  Supp.  42,  Sees.  3775  and 
3775.01.) 

Neither  the  minute  order,  nor  the  opinion  of  the  Judge, 
even  if  couched  in  mandatory  form,  constitutes  an  entry 
of  judgment  sufficient  to  start  the  time  for  appeal.  (Rosen- 
berg V.  Heffron,  supra;  In  re  D'Arcy,  supra;  8  Rem. 
Bkptcy.  1950  Supp.  42,  Sees.  3775  and  3775.01.)  An 
opinion  does  not  constitute  a  judgment.  {Cory  v.  Hamil- 
ton Nat.  Bank,  31  F.  2d  379,  380.)  Where  both  an  in- 
formal order  and  a  subsequent  formal  order  covering 
the  same  matters  had  been  made,  the  time  for  appeal  runs 
from  the  entry  of  the  formal  order.  (Cory  v.  Hamilton 
Nat.  Bank,  supra;  In  re  Federal  Coal  Co.,  31  F.  2d  375; 
Oliver  v.  Garlick,  2  F.  2d  132.)     The  minute  order  of 
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December  16,  1948,  on  its  face  shows  it  is  but  an  informal 
order  referring  to  the  memorandum  of  opinion  directed 
to  be  filed  [R.  36,  37].  This  opinion,  of  course,  is  not  a 
judgment.  Further  the  record  fails  to  disclose  the  entry 
of  said  minute  order  [R.  37]. 

Appellees'  authorities,  Mutual  Building  and  Loan  Ass'n 
V.  King,  83  F.  2d  798,  and  In  re  Interstate  Oil  Co.,  63  F. 
2d  674,  were  decided  prior  to  the  adoption  of  the  Federal 
Rules  of  Civil  Procedure  and  are  no  longer  applicable. 
This  Court  so  expressly  held  in  Rosenberg  v.  Heffron: 

"Our  decision  in  Mutual  Building  &  Loan  Ass'n  v. 
King,  9  Cir.,  83  F.  2d  798,  cited  by  appellees,  was 
prior  to  the  adoption  of  the  Federal  Rules  of  Civil 
Procedure." 


B.  Appellant  Also  Has  Appealed  From  the  December  16, 
1948,  Minute  Order  Within  Thirty  Days  Thereof,  and 
Such  Appeal  Is  Now  Pending. 

The  certified  record  on  appeal  discloses  the  following: 

(a)  That  on  January  14,  1949,  appellant  filed  a  Notice 
of  Appeal  from  the  minute  order  of  December  16,  1948 
[Cert.  Tr.  on  App.  50]. 

(b)  That  on  January  14,  1949,  appellant  filed  a  Bond 
for  Costs  on  Appeal  [Cert.  Tr.  on  App.  52]. 

(c)  That  on  February  2,  1949,  appellant  filed  a  Desig- 
nation of  Record  on  Appeal  [Cert.  Tr.  on  App.  53]. 

These  documents,  certified  by  the  Clerk  of  the  District 
Court,  are  now  before  this  Court,  and  are  referred  to  in 
the  Clerk's  certificate  in  the  Printed  Transcript  of  Record 
[R.  171,  172].  If  necessary,  appellant  will  ask  leave  to 
print  the  same. 

The  record  on  appeal  herein  also  is  applicable  to  the 
appeal  from  the  minute  order.  It  may  be  considered  there- 
with, if  necessary.    Rule  73g,  Federal  Rules  of  Civil  Pro- 
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cedure,  which  provides  that  the  record  on  appeal  be  filed 
and  docketed  within  forty  days,  or  within  the  extended 
time,  not  exceeding  ninety  days  from  the  filing  of  appeal, 
applies  only  to  District  Courts.  No  such  limitation  is 
placed  upon  Appellate  Courts  who  may  disregard  a  tardy 
filing,  since  the  time  limitation  for  filing  the  record  on  ap- 
peal in  the  Appellate  Court  is  not  jurisdictional.  {Miller 
V.  United  States,  117  F.  2d  256;  National  Surety  Corp.  v. 
Williams,  110  F.  2d  873;  Bucks  v.  Federal  Land  Bank  (9 
Cir.),  146  F.  2d  934.)  If  it  be  held  that  there  is  no  timely 
appeal  from  the  formal  order,  we  respectfully  request  this 
Honorable  Court  to  exercise  its  discretion  and  consider 
the  present  record  in  connection  with  the  minute  order  ap- 
peal. We  however  submit  that  the  appeal  from  the  formal 
order  is  timely,  and  that  appellees'  contentions  are  without 
merit. 

II. 
Appellant,  as  Purchaser  of  Assets  Sold  in  Bankruptcy 
Proceedings,  Became  a  Party  to  Those  Proceed- 
ings and  May  Appeal  From  Any  Appealable  Order 
Injuriously  Affecting  His  Rights  as  a  Purchaser. 

Appellant  is  not  a  stranger  to  these  proceedings.  It 
was  the  purchaser  of  assets  sold  by  the  Referee  in  Bank- 
ruptcy. 

It  is  well  established  that  a  purchaser  of  property  sold 
in  a  Bankruptcy  proceedings  becomes  a  party  to  tliose 
proceedings,  subjects  himself  to  the  jurisdiction  of  the 
Court,  and  may  appeal  from  any  final  order  injuriously 
afifecting  his  rights  as  a  purchaser.  This  rule  is  so  well 
established  that  it  admits  of  no  doubt. 

In  the  early,  but  leading  case  of  Blossom  v.  Milwaukee 
&  C.  R.  Co.,  68  U.  S.  655,  1  Wall.  655,  17  L.  Ed.  673, 
674,  the  United  States  Supreme  Court  announced  the 
foregoing  principle  which  ever  since  has  been  followed. 
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Kneeland  v.  American  L.  &  T.  Co.,  136  U.  S.  89,  10  S. 
Ct.  950,  34  L.  Ed.  379,  following  the  Blossom  case,  states 
the  rule  thusly: 

"It  was  adjudged  in  Blossom  v.  Milzvaukee  &  C. 
R.  Co.,  68  U.  S.  1  Wall.  655  (17:  673),  that  a  bid- 
der at  a  marshal's  sale  makes  himself  thereby  so  far 
a  party  to  the  proceedings  that  for  some  purposes  he 
has  a  right  of  appeal.  It  was  said  by  Mr.  Justice 
Miller,  in  the  opinion  of  the  court,  that  'it  is  certainly 
true  that  he  cannot  appeal  from  the  original  decree 
of  foreclosure,  nor  from  any  other  order  or  decree 
of  the  court  made  prior  to  his  bid.  It,  however, 
seems  to  be  well  settled  that,  after  a  decree  adjudicat- 
ing certain  rights  between  the  parties  to  a  suit,  other 
persons  having  no  previous  interest  in  the  litigation 
may  become  connected  with  the  case,  in  the  course 
of  the  subsequent  proceedings,  in  such  a  manner  as 
to  subject  them  to  the  jurisdiction  of  the  court  and 
render  them  liable  to  its  orders;  and  that  they  may 
in  like  manner  acquire  rights  in  regard  to  the  subject 
matter  of  the  litigation,  which  the  court  is  bound  to 
protect.'  *A  purchaser  or  bidder  at  a  master's  sale 
in  chancery  subjects  himself  quoad  hoc  to  the  juris- 
diction of  the  court,  and  can  be  compelled  to  perform 
•  his  agreement  specifically.  It  would  seem  that  he 
must  acquire  a  corresponding  right  to  appear  and 
claim,  at  the  hands  of  the  court,  such  relief  as  the 
rules  of  equity  proceedings  entitle  him  to.'  It  follows 
from  this  decision  that  his  right  of  appeal  must  ex- 
tend to  all  matters  adjudicated  after  his  bid,  which 
affect  the  terms  of  that  bid,  or  the  burdens  which  he 
assumes  thereby,  and  which  are  not  withdrawn  from 
his  challenge  by  the  terms  of  the  decree  under  which 
he  purchases.     .     .     . 

".  .  .  Deducible  from  these  authorities,  as  ap- 
plicable to  the  facts  in  this  case,  and  supported  by 
sound  reasons,  are  the  following  propositions :  First. 
A  party  bidding  at  a  foreclosure  sale  makes  himself 
thereby  a  party  to  the  proceedings,  and  subject  to 
the  jurisdiction  of  the  court  for  all  orders  necessary 
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to  compel  the  perfecting:  of  his  purchase,  and  with  a 
right  to  he  heard  on  all  questions  thereafter  arising, 
affecting  his  bid,  zvhich  are  not  foreclosed  by  the 
terms  of  the  decree  of  sale,  or  are  expressly  reserved 
to  him  by  such  decree.  Secondly.  Where  not  con- 
cluded by  the  term.s  of  the  decree  any  subsequent  rul- 
ings zvhich  determine  in  wliat  securities,  of  diverse 
value,  his  bid  shall  be  made  good,  are  matters  affect- 
ing his  interests,  and  in  which  he  has  a  right  to  be 
heard  in  the  trial  court,  and  by  appeal  in  the  appellate 
court.''     (Italics  ours.) 

Williams  v.  Morgan,  111  U.  S.  684,  28  L.  Ed.  559,  565, 
follows  the  same  rule.  In  Harduval  v.  Mer.  &  Mech.  T 
&  S  Bank,  204  Ala.  187,  86  So.  52,  the  Supreme  Court 
of  Alabama  states : 

''A  purchaser  at  a  judicial  sale,  that  is  one  whose 
offer  to  purchase  is  accepted  by  the  officer  authorized 
to  make  the  sale,  subject  to  confirmation  by  the  Court 
in  due  course,  acquires  vested  rights  which  are  en- 
titled to  protection.  Thenceforward  he  is  a  quasi 
party  to  the  proceedings,  is  bound  by  the  decree  of 
confirmation  or  rejection,  and  subject  to  the  orders  of 
the  Court  with  respect  thereto.  16  R.  C.  L.  113, 
para.  81 ;  Haralser  v.  George,  56  Ala.  295.  He  may, 
of  course,  appeal  from  any  final  order  or  decree  in- 
juriously afifecting  his  right  as  purchaser.  Glennon 
V.  Mittenight,  86  Ala.  455;  5  So.  772;  Blossom  v. 
Milwaukee,  etc.  R.  Co.,  1  Wall  655;  17  L.  Ed.  673." 

In  Turnball  v.  Mann,  V7  S.  E.  286,  289,  we  find  the 
following  rule  stated  thusly : 

"Such  purchaser  seems  to  be  universally  regarded 
as  a  party  to  the  suit,  and  being  such  is  liable  to  be 
bound  both  by  the  terms  of  the  decree  under  which 
he  purchased  and  by  the  subsequent  decree  of  con- 
firmation ...  or  other  orders  touching  the  dis- 
position of  tlie  property  or  the  purchaser  s  liability  for 
the  purchase  money  .  .  .  The  decree  complained 
of  was  a  disposition  of  the  money  which  Cole  owed, 
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a  direction  how  he  should  pay  it.  He  could  not  dis- 
obey the  order  of  the  court  and  should  be  protected 
when  he  obeyed." 

In  West  Coast  v.  Radio  Keith  Orpheum  Corp.  70  F.  2d 
621,  624,  following  the  Blossom  case,  a  purchaser  was 
allowed  to  appeal.  In  S trunk  Lane  and  Jellico  Mountain 
C.  &  C.  Co.,  64  Fed.  Supp.  731,  733,  a  purchaser  in  Bank- 
ruptcy proceedings  was  held  a  party  to  the  action  and  en- 
titled to  petition  for  review  when  aggrieved  by  the 
Referee's  order.  (To  same  effect:  Estate  of  Bradley, 
168  Cal.  655,  657;  In  re  Pearsons,  98  Cal.  603  at  605; 
4  Corpus  Juris  Secundum  381,  par.  201;  3  Corpus  Juris 
652,  par.  520;  2  Cal.  Jur.  211,  par.  53;  2  Rem.  Bkptcy. 
61,  Sec.  3757.) 

This  Court  held  that  a  person,  though  not  a  formal  party 
to  Receivership  proceedings,  may  appeal  from  an  order  in- 
juriously affecting  his  rights.  {Mitchell  v.  Lay  (9  Cir.), 
48  F.  2d  79.) 

Appellant  is  aggrieved  by  the  Order  appealed  from.  It 
directly  affects  the  purchase,  and  appellant's  rights  as  pur- 
chaser. It  affects  both  the  assets  and  the  purchase  price, 
to  appellant's  prejudice.  The  foregoing  authorities  hold 
this  sufficient.  The  Order  deprives  appellant  of  assets  and 
a  credit  allowed  for  undelivered  assets.  It  determines  the 
merits  of  the  controversies  between  Receiver  and  appel- 
lant, and  would  be  res  adjudicata  in  any  subsequent  pro- 
ceeding, thereby  depriving  appellant  of  its  day  in  Court. 
To  argue  that  appellant  is  not  aggrieved  thereby  is  shear 
nonsense.  Appellant  was  a  party  to,  and  participated  in 
the  hearings  below.  It  was  the  purchaser  at  the  sale 
[R.  4]  ;  it  appeared  at  and  participated  in  the  November, 
1947,  hearing  [R.  72,  et  seq.]  and  at  the  hearing  on  the 
petition  to  compromise  [R.  114,  et  seq.] ;  it  was  permitted 
to  file  a  brief  on  Review  [R.  44].  To  claim  that  appellant 
is  a  "stranger"  belies  the  record. 
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Further,  appellant  can  maintain  this  appeal,  because  Re- 
ceiver has  refused  to  appeal  from  the  District  Judge's  Or- 
der materially  affecting  appellant's  rights,  and  with  Re- 
ceiver now  in  the  camp  of  his  late  adversaries,  unless  ap- 
pellant is  permitted  to  prosecute  this  appeal,  its  rights  can- 
not be  protected. 

Appellees'  authorities  are  not  applicable,  or  in  point. 
They  neither  deal  with  a  purchaser,  nor  with  a  purchaser's 
right  to  appeal.  We  submit  that  this  appeal  has  been  timely, 
and  properly  taken  by  appellant. 

III. 
Appellant's  Relief  Was  Not  Restricted  to  Rescission. 
The  Representations  of  Receiver  Entitled  Appel- 
lant to  a  Proportionate  Abatement  of  the  Purchase 
Price  for  the  Deficiency  of  Assets  Sold  but  Not 
Delivered. 

From  a  reading  of  Receiver's  brief  it  would  appear  that 
first  Receiver  perpetrates,  and  now  seeks  to  perpetuate  a 
fraud  upon  appellant.  He  argues  that  appellant's  sole 
remedy  for  Receiver's  fraud  was  prompt  rescission.  He 
forgets  that  an  inventory  was  presented  to  appellant  by 
Receiver  who  represented  "that  naturally  there  would  be 
adjustments  on  the  merchandise  used  in  connection  with 
the  operation  of  the  business"  [R.  89]  which  induced  ap- 
pellant's purchase ;  that  when  the  merchandise  was  checked 
by  Receiver's  agent  that  "they  pointed  out  it  was  short, 
and  they  would  make  it  good"  [R.  100] ;  that  negotiations 
were  pending  to  settle  appellant's  claims  for  shortages  [R. 
13,  14],  which  excused  a  prompt  rescission,  even  if  ap- 
pellant had  been  restricted  to  that  remedy.  {Prankish  v. 
Federal  Mortgage  Co.,  30  Cal.  App.  2d  700,  709-12;  Eade 
V.  Reich,  120  Cal.  App.  32,  38.)  Because  of  representa- 
tions by  Receiver,  appellant  was  not  restricted  to  rescis- 
sion. It  was  entitled  to  a  proportionate  abatement,  or  de- 
duction from  the  purchase  price  for  the  deficiency  in  the 
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amount  of  property  delivered.  (See  authorities  O.  B. 
71.)  It  could  be  asserted  as  a  defense  to  proceedings  for 
the  balance  of  the  purchase  price,  or  by  other  appropriate 
remedy  (Castleman  v.  Castleman,  68  S.  E.  34,  67  W.  Va. 
407;  50  Corpus  Juris  Secundum  628)  and  delay  would 
not  preclude  this  relief  where  no  equities  intervened.  No 
person's  rights  can  be  injuriously  affected  by  proportionate 
abatement  as  long  as  a  purchaser  retains  sufficient  of  the 
purchase  money  out  of  which  such  abatement  can  be  made. 
(Castleman  v.  Castleman^  supra;  Marbury  v.  Stonestreet, 
1  Md.  147;  50  Corpus  Juris  Secundum  628;  O.  B.  71.) 
Appellees'  own  case,  Hall  v.  McGehee,  37  F.  2d  854,  states 
the  very  rule  asserted  by  appellant  as  follows: 

".  .  .  On  the  contrary,  he  sought  its  confirmation 
and  paid  part  of  the  purchase  money,  with  knozvledge 
of  the  shortage,  after  it  had  been  confirmed.  Under 
these  circumstances,  the  utmost  he  could  have  asked 
in  equity  would  have  been  a  proportionate  abatement 
of  the  purchase  money,  and  this  the  referee  gave  him, 
based  on  his  own  estimate  of  the  amount  of  goods 
tlmt  were  short.     (Citing  cases.)"     (Italics  ours.) 

Contrary  to  Receiver's  contention  the  Referee  in  the 
foregoing  case  allowed  the  abatement,  but  purchaser 
claimed  the  allowance  insufficient,  and  the  review  and  ap- 
peal followed.  The  Circuit  Court  reinstated  the  referee's 
allowance. 

The  case  of  Marbury  v.  Stonestreet,  1  Md.  147,  is  so 
appropriate  that  we  quote  therefrom  at  length: 

".  .  .  In  the  case  of  Hill  v.  Burkley,  17  Vez., 
401,  it  is  said,  'when  a  misrepresentation  is  made  as  to 
the  quantity,  though  innocently,  the  right  of  the  pur- 
chaser is  to  have  what  the  vendor  can  give,  with  an 
abatement  out  of  the  purchase  money,  for  so  much  as 
the  quantity  falls  short  of  the  representation.  That  is 
the  rule  generally,  for  although  the  land  is  not  bought 
or  sold  professedly  by  the  acre,  the  presumption  is, 
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that  in  fixing  the  price  regard  was  had  by  both  par- 
ties, to  the  quantity  which  both  supposed  the  estate  to 
consist  of.  The  demand  of  the  vendor  and  the  ofifer 
of  the  purchaser,  are  supposed  to  be  influenced  in  an 
equal  degree,  by  the  quantity  which  both  believe  to  be 
the  subject  of  their  bargain.  Therefore  a  ratable 
abatement  of  price,  will  probably  leave  both  parties  in 
nearly  the  same  relative  situation,  in  which  they  would 
have  stood,  if  the  true  quantity  had  been  originally 
known.'  This  doctrine  is  recognized,  and  approved  by 
Judge  Story,  in  4  M^ason,  417.  We  are  azvarc  of  no 
reason  zvhy  the  same  principle  should  not  be  applied  to 
sales  made  by  a  court,  zvhose  duty  it  is  to  protect  those 
ivho  deal  imth  it  in  good  faith.  In  such  cases,  equity  is 
done  by  making  compensation  out  of  the  unpaid  pur- 
chase money.  2  Har.  and  Gill,  350,  358.  It  makes  no 
difference  whether  the  party  making  the  statement, 
knew  it  to  be  false  or  not,  provided  it  be  of  something 
forming  a  material  inducement  to  the  purchase,  and 
by  which  the  other  party  was  misled  to  his  injury. 
The  gist  of  the  inquiry  is,  not  whether  the  party 
making  the  statement  knew  it  to  be  false,  but  whether 
the  stateemnt,  made  as  true,  was  believed  to  be  true, 
and  therefore,  if  false,  deceived  the  party  to  whom  it 
was  made.'  (6  Gill  and  John.,  58.  1  Md.  Chan.  Dec, 
498.     1  Story,  195.    .    .    . 

The  Court  then   reviews  an  argument  similar   to  that 
advanced  by  appellees  herein,  and  rejects  the  same,  stating: 

".  .  .  And  to  apply  this  reasoning  to  the  present 
case,  it  may  be  said,  that  the  inconsistency  is  more 
manifest  when  the  vendee,  instead  of  setting  aside  the 
sale,  only  asks  that  he  may  not  be  required  to  pay  for 
more  than  he  gets. 

''In  such  a  case  the  purchaser  does  not  ask  that  he 
may  be  discharged  from  complying  zvith  his  contract. 
He  claims  an  equity,  grozving  out  of  a  subsisting 
agreement,  that  the  court  ziith  which  he  has  dealt, 
cannot  perform.  The  authorities  say,  that  it  is  his 
equity  to  have  zvhat  the  z'eitdor  can  give,  and  compen- 
sation j  by  zvay  of  deduction,  for  the  deficiency.    . 
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"This  seems  to  have  been  the  practice  in  cases  where 
the  sale  had  been  finally  confirmed,  but  the  proceeds 
not  yet  audited,  and  the  accounts  ratified.    ...  j 

"We  have  seen  that  the  right  to  relief  in  cases  like 
the  present,  does  not  depend  on  a  knowledge  by  the 
party  making  a  misstatement,  of  its  want  of  truth.  It 
depends  on  its  being  untrue,  and  on  the  efifect  it  may 
have  had  on  the  conduct  and  interests  of  the  other 
party.  The  appellant  avers,  that  he  made  this  pur- 
chase upon  a  misrepresentation  of  the  trustee,  in  which 
he  confided,  and  by  which  he  was  misled  to  his  in- 
jury. .  .  .  But  the  circumstances  shew,  as  we 
think,  that  the  purchase  was  made,  in  a  great  degree, 
with  reference  to  the  quantity  of  land,  and  there  is 
proof  of  a  considerable  deficiency,  .  .  ."  (Italics 
ours. ) 

The  case  of  In  Matter  of  Salantkias,  ZZ  F.  2d  200,  re- 
lied upon  by  both  Receiver  and  Creditors,  is  not  in  point. 
No  representations  were  made  by  the  Receiver  or  Trustee 
therein,  and  the  Referee  found  that  none  were  made;  the 
purchaser's  testimony  disclosed  he  did  not  rely  upon  the 
inventory;  the  order  did  not  include  "all  inventory,"  so  of 
course  "caveat  emptor"  applied.  That  decision  (by  Dis- 
trict Judge)  does  not  hold  that  rescission  is  the  exclusive 
remedy.  It  holds  that  rescission  is  available  to  the  pur- 
chaser. Other  authorities  cited  by  appellees  likewise  are 
not  in  point.  None  of  them  contained  representation  by 
Trustee  or  Receiver.  In  the  instant  case  representations 
made  were  made  by  Receiver;  the  Order  Confirming  Sale 
included  "all  inventory";  the  Referee  expressly  found  that 
appellant  relied  upon  the  inventory  in  making  its  purchase, 
and  had  the  right  to  so  rely  [R.  31,  ZZ].  These  factors, 
not  present  in  authorities  cited  by  appellees,  rendering 
them  inapplicable. 
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IV. 
Granting  Relief  to  Appellant,  by  Way  of  Compromise, 
for  Receiver's  Failure  to  Perform  the  Provisions 
of  the  Order  Confirming  Sale  Did  Not  Constitute 
a  Collateral  Attack  Upon  Such  Order. 

Appellees'  claim  of  collateral  attack  ignores  both  the 
representations  made  by  Receiver,  and  the  terms  of  the 
Order  Confirming  Sale,  which  makes  payment  and  deliv- 
ery concurrent  conditions  and  provides  that  Receiver  sold 
"all  inventory"  together  with  all  physical  assets  of  Debtor 
wheresoever  situated — "free  and  clear  of  any  liens,  charges 
and  incumbrances"  [R.  4-5].  Appellant  contended  that 
Receiver  did  not  comply  with  the  Order,  but  failed  to 
deliver  all  assets  bargained  for,  and  that  certain  assets 
were  not  delivered  "free  and  clear" ;  that  therefore  it  should 
pay  only  for  that  received,  and  was  entitled  to  an  abate- 
ment of  the  purchase  price  to  the  extent  that  Receiver 
could  not  comply  with  the  Order.  This  was  proper  (O. 
B.  71,  and  authorities  under  preceding  Point).  In  this 
situation  the  following  language  of  Marbury  v.  Stone- 
street,  1  Md.  147,  is  most  appropriate: 

".  .  .  when  the  vendee,  instead  of  setting  aside 
the  sale,  only  asks  that  he  may  not  be  required  to 
pay  for  more  than  he  gets. 

"In  such  a  case  the  purchaser  does  not  ask  that 
he  may  be  discharged  from  complying  with  his  con- 
tract. He  claims  an  equity,  growing  out  of  a  sub- 
sisting agreement,  that  the  court  with  which  he  has 
dealt,  cannot  perform.  The  authorities  say,  that  it 
is  his  equity  to  have  what  the  vendor  can  give,  and 
compensation,  by  zvay  of  deduction,  for  the  defici- 
ency/'    (Italics  ours.) 

The  Referee  has  the  right  to  determine  if  the  purchaser 
has  received  everything  to  which  it  is  entitled  to  under 
the  Order  {In  re  United  Toledo  Co.  (6  Cir.),  152  F.  2d 
210),  and  if  uncertainty  exists  in  the  Order,  he  can  inter- 
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pret  it  and  such  construction  must  be  followed  {In  re 
Camden  Rail  and  Harbor  Terminal  Corp.,  120  F.  2d 
1008).  The  direction  in  an  order  as  to  time  and  manner 
of  payment  are  controlling  (50  C.  J.  S.,  par.  306).  Here 
payment  and  delivery  were  made  concurrent.  Receiver's 
failure  to  deliver  all  assets  purchased  entitled  appellant  to 
a  proportionate  abatement  of  the  purchase  price.  Such 
determination  is  not  a  collateral  attack.  It  is  a  direct  pro- 
ceeding to  determine  whether  there  has  been  performance 
of  the  Order  by  Receiver.  Appellees'  authorities  do  not 
involve  a  similar  situation  and  are  inapplicable.  Appel- 
lees' "collateral  attack"  theory  is  untenable. 

V. 
The  Doctrine  of  Caveat  Emptor  Is  Not  Applicable  Due 
to    Receiver's    Representations    and    the    Express 
Provisions  of  the  Order  Confirming  Sale. 

In  seeking  to  apply  ''caveat  emptor/'  appellees  ignore 
important  factors,  i.  e.,  that  the  Receiver  presented  an  in- 
ventory to  appellant's  agent  before  the  sale  [R.  86-87] 
and  represented  that  there  would  be  adjustments  of  mer- 
chandise used  [R.  89].  Under  these  circumstances  the  i 
doctrine  does  not  apply.  This  rule  is  succinctly  stated  by  > 
the  Supreme  Court  of  California  in  Webster  v.  Howorth, 
8  Cal.  21,  26,  as  follows: 

".     .     .     It  is  said  that  the  maxim  'caveat  emptor'  ;. 
applies  to  judicial  sales,  and  that  the  defendant  cannot  ■ 
avail  himself  of  the  misrepresentations  of  the  plain- 
tiff, as  he  had  access  to  the  records  of  the  county, 
and  might  have  informed  himself  upon  the  subject,  j; 
Grant  that  the  maxim  caveat  emptor  applies  to  sher- 
iffs' sales,  it  has  never  been  carried  to  the  extent  that 
such  a  sale  could  not  be  impeached  on  the  ground  of 
fraud  or  misrepresentation.     The  maxim  only  applies 
thus  far,  that  the  purchaser  is  supposed  to  know  what 
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he  is  buying,  and  does  so  at  his  own  risk.  But  this 
presumption  may  be  overcome  by  actual  evidence  of 
fraud,  or  it  may  be  shown  that  in  fact  the  party  did 
not  know  the  condition  of  the  thing  purchased,  and 
was  induced  to  buy  upon  the  faith  of  representations 
made  by  those  who,  by  their  peculiar  relations  to  the 
subject,  were  supposed  to  be  thoroughly  acquainted 
with  it.  The  fact  that  the  defendant  might  have 
examined  the  pubhc  records  does  not  alter  the  case. 
Before  such  an  examination  could  have  been  had,  the 
sale  would  have  been  over,  and  he  would  have  lost 
the  opportunity  of  the  purchase.  //,  under  these  cir- 
cumstances, he  applied  to  the  judgment-creditor  for 
information,  and,  acting  upon  that  information,  was 
mislead  to  his  prejudice,  he  should  be  relieved,  and 
the  actual  party  in  interest  estopped  from  claiming 
an  advantage,  resulting  from  his  own  misrepresenta- 
tions of  facts,  whether  zvillfully  or  ignorantly  made." 
(Italics  ours.)     (See  also  O.  B.  68-71.) 

Appellees'  authorities,  and  those  cited  by  the  District 
Judge,  indicate  that  there  were  no  representations  made 
by  the  Receiver  or  Trustee.  This  renders  them  inapplicable 
herein.  Besides  the  Order  Confirming  Sale  included  "all 
inventory"  among  the  assets  sold.  Its  meaning  was  for 
the  Referee  to  decide,  and  his  determination  is  binding 
{In  re  Camden  Rail  and  Harbor  Terminal  Corp.,  120 
F.  2d  1008;  In  re  United  Toledo  Co.,  152  F.  2d  210). 

Our  previous  discussion  concerning  Rudolph's  testimony 
is  likewise  applicable  herein.  If  conflict  or  discrepancy 
existed  therein,  it  was  solely  for  the  Referee  to  determine. 
On  Review  the  District  Judge  was  powerless  to  do  so 
(O.  B.  65,  67).  It  was  error  to  apply  the  doctrine  of 
caveat  emptor,  both  because  it  was  inapplicable,  and  be- 
cause it  was  not  a  proper  issue  to  determine  on  Review. 
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VI. 
Even  Where  Evidence  Is  Undisputed,  This  Does  Not 
Give  the  District  Judge  the  Right  to  Reject  the 
Referee's  Determination  as  to  Its  Weight  or  as  to 
the  Credibility  of  Witnesses,  or  to  Re-try  the 
Factual  Questions  Anew,  and  Reject  Such  Evi- 
dence in  Whole  or  in  Part. 

Appellees'  briefs  indicate  that  all  factual  questions  be- 
fore the  Referee  were  not  without  conflict.  Whether  the 
sale  was  "as  is"  presented  a  factual  question  with  con- 
flicting versions,  not  only  as  to  what  actually  transpired, 
but  also  whether  such  proceedings  conflicted  with  the  testi- 
mony of  witnesses.  The  Referee's  determination  thereon 
was  conclusive,  both  as  to  weight  accorded  the  evidence, 
and  as  to  the  credibility  of  witnesses.  Whether  any  dis- 
crepancy or  conflict  existed  in  the  testimony  was  solely 
for  the  Referee  to  resolve,  not  for  the  District  Judge  (O. 
B.  65-68;  In  re  Cummings  (D.  C.  Cal.),  84  Fed.  Supp. 
65,  67;  Grace  Bros.  v.  C.  1.  R.  (9  Cir.),  173  F.  2d  170, 
173). 

The  Referee  had  his  own  choice  not  only  as  to  the  con- 
-flicting  versions,  but  also  could  draw  his  own  inferences 
from  the  undisputed  facts  (/»  re  Cummings  (D.  C.  Cal.), 
84  Fed.  Supp.  65,  67).  These  findings  based  thereon 
were  conclusive  upon  the  District  Judge.  Assuming  that 
the  evidence  was  undisputed,  this  would  not  permit  the 
District  Judge  to  disregard  it  for  ''it  is  axiomatic  that 
uncontradicted  evidence  must  be  followed"  {Grace  Bros. 
V.  C.  I.  R.  (9  Cir.),  173  F.  2d  170,  174;  Powell  v.  Wunkes 
(9  Cir.),  142  F.  2d  4;  O.  B.  65,  66).  The  District  Judge 
on  Reviezv  rejected  the  undisputed  evidence  and  made  find- 
ings directly  contrary  thereto,  primarily  based  upon  the 
unsworn  statements  and  contentions  of  appellees'  counsel. 
This  he  could  not  do  {Prentice  v.  Boteler  (9  Cir.),  141 
F.  2d  175).     In  the  cases  cited  by  appellees  the  Court 
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accepted  the  facts  as  true,  or  they  were  agreed  upon  as 
in  Carr  v.  Southern  Pacific,  128  F.  2d  764.  This  per- 
mitted the  Courts  to  draw  their  own  conclusions  of  law 
therefrom.  In  the  instant  case  the  District  Judge  did  not 
accept,  but  rejected,  the  undisputed  evidence,  and  tried 
the  factual  questions  de  novo.  He  passed  upon  the  weight 
of  the  evidence,  and  the  credibility  of  witnesses.  This 
was  error  (see  O.  B.  65-67). 

VII. 
Even  Under  Appellees'  Theory  the  25,807  Cases  Were 
Not  Sole  "Free  and  Clear  of  Any  Liens,  Charges  or 
Incumbrances." 

Appellees  state  that  the  transaction  between  the  bank- 
rupt and  customers  concerning  the  cases  was  a  "sale  and 
return"  but  not  a  lien.  This  contention  places  the  appellees 
squarely  upon  the  horn  of  a  dilemma.  Either  the  Receiver 
had  no  ownership  or  interest  in  the  cases  to  sell  and  there- 
fore sold  nothing  to  appellant,  or  else  he  sold  them  with  a 
claim,  charge  or  burden  thereon,  i.  e.,  the  obligation  to  re- 
purchase the  cases  when  and  if  requested  by  the  customers, 
by  repaying  the  60  cent  deposit  previously  given  to  and 
received  by  the  bankrupt  or  Receiver.  Certainly  the  Re- 
ceiver intended  to  and  did  sell  the  cases  "free  and  clear." 
Appellees  do  not  contend  otherwise.  If  he  did  not,  then 
appellant  was  entitled  to  an  equitable  adjustment.  Appel- 
lees' authorities  indicate  that  the  obligation  to  re-purchase 
the  cases  from  customers  constituted  a  burden  or  charge 
thereon. 

A  charge  has  been  defined  as  a  "lien,  incumbrance,  or 
claim  which  is  to  be  satisfied  out  of  a  specific  thing  or  per- 
son to  which  it  applies"  (Bouv.  Law  Dist.);  also  as  "any 
burden  or  exaction;  any  onerous  condition  which  is  laid 
up  or  which  can  be  borne  or  taken  by  a  person  or  thing 
.    .    .    and  more  specifically  a  burden,  duty,  obligation  or 
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task  laid  or  imposed  upon  a  person  or  thing,  an  obligation 
directly  bearing  upon  the  individual  person  or  thing  to 
be  affected"  (14  C.  J.  S.  402).  Clearly  the  term  "charge" 
as  used  in  the  Order  Confirming  Sale  comes  within  these 
definitions.  The  only  exclusion  was  a  certain  conditional 
sales  contract  [R.  5]. 

A  sale  and  return  is  a  sale  with  an  onerous  condition 
subsequent.  If  appellees'  authorities  are  applicable,  then 
the  cases  were  sold  to  appellant  subject  to  claims  by  the 
customers  for  the  60  cent  deposits  when  demanded,  with 
the  burden,  obligation  and  duty  upon  appellant  to  repay 
the  same.  It  becomes  crystal  clear  that  these  cases  were 
subject,  either  to  a  lien  or  a  charge,  as  used  in  the  Order 
Confirming  Sale,  and  they  were  not  delivered  to  appellant 
"free  and  clear"  as  required.  This  entitled  appellant  to  a 
pro-rata  abatement  of  the  purchase  price  (50  C.  J.  S, 
627;  656).  We,  however,  adhere  to  our  contention  that 
these  cases  were  subject  to  a  lien  (O.  B.  72-75).  Whether 
a  deposit  constitutes  a  sale,  or  a  bailment  subject  to  a  lien, 
is  a  matter  of  intent.  In  all  of  appellees'  authorities  the 
deposit  equalled  the  value  of  the  property  delivered.  In  the 
instant  proceeding  the  cost  of  each  case  with  bottles  was 
approximately  $1.80  [R.  143].  Clearly  the  bankrupt  did 
not  intend  to  sell  such  case  with  bottles  for  any  60  cents. 
The  fact  that  the  word  "60  cent  deposit"  [R.  156]  was 
stamped  on  the  cases  would  indicate  a  contrary  intent, 
making  the  transaction  a  bailment,  with  a  lien  dependent 
upon  possession  in  favor  of  the  customer  for  the  repay- 
ment of  the  deposit. 

We  neither  deny  nor  dispute  that  a  Bankruptcy  Court 
may  sell  property  "free  and  clear."  This  is  not  done  when 
the  property  is  in  the  possession  of  adverse  claimants,  and 
not  the  Receiver  (Matter  of  Orpheum  Circuit,  20  Fed. 
Supp.    101)    and  particularly,  not  without  notice   to  the 
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lien  holder  (6  Rem.  Bkptcy.  92,  Sec.  2959;  In  re  Noel, 
137  Fed.  694).  In  any  event  possession  of  the  property 
so  sold  must  be  delivered  to  the  purchaser  by  the  Receiver. 
This  the  Receiver,  in  the  instant  proceeding,  failed  to  do. 
Possession  of  said  cases  could  be  obtained  by  appellant  only 
by  repaying  the  60  cent  deposit  either  by  cash,  credit,  or 
exchange.  Under  the  Order  Confirming  Sale,  it  was 
Receiver's  obligation  to  deliver  such  possession  to  appel- 
lant "free  and  clear."  While  these  cases  remained  in 
possession  of  the  customers  they  were  subject  to  repay- 
ment of  the  deposit  before  possession  could  be  obtained. 
This  constituted  either  a  lien,  or  a  charge,  irrespective 
of  what  appellees  may  now  contend. 

In  any  event  such  issue  was  not  before  the  District 
Judge  for  determination  upon  Review  from  the  Order 
Approving  Compromise.  All  that  need  to  have  been  con- 
sidered was  that  the  Receiver  would  have  met  serious  op- 
position in  obtaining  possession  of  the  cases,  without  first 
repaying  60  cents  to  the  customers.  Appellees'  position  is 
untenable. 

Conclusion. 

We  respectfully  submit  that  for  the  reasons  and  upon 
the  grounds  herein,  and  in  our  Opening  Brief  set  forth 
that  the  Order  of  the  District  Court  reversing  the 
Referee's  Order  Approving  Compromise  and  Denying  the 
same,  be  reversed  with  directions  to  affirm  the  Referee's 
Order  Approving  Compromise,  together  with  appellant's 
cost  of  appeal. 

Respectfully  submitted, 

Charles  J.  Katz, 

Attorney  for  Appellant. 

Samuel  W.  Blum, 
Of  Counsel. 
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